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STATE  OF  NEW  TOEK, 

COMMBNCING  MARCH  28,  lP8d. 


The  People  of  the  State  of  New   York,  Eespondent,  v.      iS   ^ 
Agnes  Loehfelm,  Appellant.  "S  jg 

Where  land  has  been  dedicated  to  the  use  of  the  public  as  a  highway,  to  'ioflr~  i| 
make  it  such,  no  formal  laying  out  la  necessary;  all  that  is  necessary  is  liSL^I 
for  the  public  to  accept  it  as  laid  out  and  dedicated  by  the  owner.  }^      l 

The  acceptance  may  be  proved  by  long  public  use  or  by  acts  and  conduct       

of  the  public  authorities  recognizing  and  adopting  it  as  a  highway. 

Where,  upon  the  trial  of  an  indictment  for  a  nuisance  in  obstructing  a  city 
street,  it  was  proved  that  a  map  was  made  by  the  owner  of  the  land,  lay-  * 
ing  out  the  street  and  dedicating  it  to  the  public  use;  that  a  resolution 
was  passed  by  the  common  council  directing  a  survey  of  the  street  as  thus 
dedicated,  and  ordering  the  removal  of  obstructions  therefrom;  also  that 
the  city  authorities  put  down  water  pipes  and  built  a  sewer  through  the 
same,  and  assessed  the  costs  upon  adjoining  property,  and  that  the  pub- 
lic used  and  traveled  it  to  its  full  width,  except  where  prevented  by  ob- 
structions ;  held,  that  the  evidence  was  sufficient  to  authorize  the  sub- 
missiou  of  the  question  to,  and  to  justify  a  finding  by  the  jury  that  the 
street  was  a  public  highway;  that  it  was  not  necessary  to  show  a  public 
record  of  it  as  such,  or  a  Judgment  establishing  it. 

(Argued  March  6, 1886 ;  decided  March  23, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court,  entered  upon  an  order  made  June  8,  1885,  which 
affirmed  a  judgment  of  the  Criminal  Term  of  the  eaid  court 
entered  upon  a  verdict. 
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2  I^HB  People  v.  Loehfelm.  [March, 

Statement  of  case. 

Defendant  was  indicted  under  the  Penal  Code  (§  385),  for  a 
misdemeanor  in  maintaining  a  public  nuisance — ^an  obstruction 
in  a  public  street  in  the  city  of  Buffalo,  known  as  Beach 
street. 

The  facts  appear  sufficiently  in  the  opinion. 

Frank  R.  Perkins  for  appellant.  A  dedication  without 
acceptance  does  not  make  a  public  street.  (Cowen's  Treatise, 
§§  1280,  1281 ;  Dill,  on  Mun.  Corp.,  §  642 ;  Niagara  FaUa 
Co.  V.  Bachman^  66  N.  Y.  261.)  The  line  established  by 
actual  use  as  the  line  of  a  street  will  prevail  as  against  the 
different  line  established  by  the  original  line  of  the  street. 
(Dill,  on  Mun.  Corp.,  §  639 ;  Wendell  v.  Peoplcy  8  Wend.  183 ; 
Schoonmaker  v.  Davis^  44  Barb.  463 ;  Olov&r  v.  Shields^  32 
id.  374 ;  Perrin  v.  N.  Y.  C.  R.  E.  Co.,  36  N.  Y.  120  ;  Bis- 
seU  V.  ]V.  Y.  C.  R.  R.  Co.,  23  id.  62.)  The  city  of  Buffalo 
has  power  to  remove  all  encroachments  upon  or  obstructions  to 
its  public  streets.  (Charter  City  of  Buffalo,  chap.  519,  Laws 
of  1870,  title  9,  §  5.)  It  must  cause  its  public  streets  to  be 
ascertained,  established  and  the  hoimdaries  thereof  settled  and 
defined  and  recorded  in  a  book  to  be  kept  by  the  city  clerk  in 
his  office.  (Id.,  §§  12, 13.)  Without  such  definite  designation 
of  boundaries  and  public  record,  fixing  and  locating  the  street, 
no  indictment  will  lie  for  obstructing  the  place.  {Clements  v. 
West  Troy,  16  Barb.  252 ;  Trustees  of  Jordan  v.  Otis,  37  id. 
5 ;  U.  8.  V.  Schwarz,  4  Cranch  [Cir.  Ct.],  160 ;  U.  S.  v. 
Emery,  id.  270  ;  U.  S.  v.  Fing,  1  id.  444 ;  Oswego  v.  Oswego 
Canal,  6  N.  Y.  257;  Bissell  v.  JV.  Y  C.  R.  R.  Co.,  26  Barb. 
630 ;  JV.  Y,  N.  H.  <&  H.  R.  R.  Co.  v.  New  Haven,  46  Conn. 
257 ;  Detroit  v.  D.  &  M.  R.  R.  Co.,  23  Mich.  173,  209.) 

Tracy  C.  Becker  for  respondent.  There  could  be  no  public 
street  and  highway,  for  obstructing  which  an  indictment  can 
be  maintained,  unless  the  dedication  was  formally  made,  and 
the  lines  of  the  street  recorded  as  provided  by  the  city  charter 
in  the  office  of  the  city  clerk.  (Charter,  title  14,  §§  12,  13,  p. 
104;   id.,  title  9,  p.  101,  §§  1,  2.)    "Grading,"  as  applied  to 
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streets,  means  their  reduction  to  a  certain  degree  of  ascent 
or  descent.  {Smith  v.  Washington^  20  How.  [U.  S.]  135- 
148 ;  2  Dill,  on  MuIi.  Corp.,  §  782,  n.  1.)  A  dedication  and 
acceptance  may  occur  so  as  to  make  a  public  street  within  the 
meaning  and  intent  of  the  common  law  and  the  statutory  pro- 
visions against  public  nuisances,  by  the  acts  of  the  parties  and 
the  circumstances  of  the  case,  without  an  actual  recording  of 
the  boundary  lines  of  such  streets.  (Dill,  on  Mun.  Corp.  [3d  ed.], 
§  642  and  notes;  Cook  v.  Harris^  61  K.  Y.  448.)  No  particu- 
lar length  of  time  is  required  to  make  a  dedication  valid  and 
irrevocable.  {Denning  v.  Rome^  6  Wend.  651 ;  Hunter  v: 
Trustees  of  Sandy  HiU^  6  Hill,  407 ;  Holdane  v.  Trustees 
Village  of  Cold  Spring^  21 N.  Y.  474 ;  McMannis  v.  Butler y 
51  Barb.  436 ;  McCarthy  v.  Z.  S.  <&  M.  S.  R.  R.  Co.,  76  N. 
Y.  592 ;  Porter  v.  Lamhiery  5  Denio,  9,  10,  20 ;  Jarvis  v. 
Dean,  3  Bing.  447 ;  City  of  Cincinnati  v.  Lessee  of  White,  6 
Peters  [U.  S.],  431;  Dill,  on  Mun.  Corp.,  §  635  [501]; 
Hunter  v.  Sandy  Hill,  6  Hill,  407 ;  In  re  Thirty-second  St, 
19  Wend.  128  ;  In  re  Twenty-ninth  St.,  1  Hill,  189-191 ;  In 
re  Furman  St.,  17  Wend.  649  ;  8  id.  85  ;  20  id.  96 ;  2  Se!d. 
257;  Wiggins  v.  McCleary,  49  N.  Y.  346;  St.  Vincent 
Asylum  v.  City  of  Troy,  76  id.  108.)  The  same  jury  may 
pass  upon  the  question  of  existence  of  2,pvblio  highway  and 
the  obstruction  of  it.  {Lamhier  v.  People,  5  Denio,  9  ;  Smith 
V.  State,  3  Zabr.  [N.  J.]  712.)  Acceptance  of  a  city  charter, 
which  includes  an  addition  previously  laid  off,  amounts  to  an 
acceptance  of  the  streets  and  alleys  therein.  {Requa  v.  City  of 
Rochester,  45  N.  Y.  129, 132  ;  Des  Moines  y.  HaU,  24  Iowa, 
234.) 

Per  Curiam.  This  conviction  must  be  affirmed.  The  dedi- 
cation of  Beach  street  to  the  use  of  the  public  for  its  full 
width  of  sixty-six  feet  was  proved  by  the  map  of  the  original 
owner  and  is  not  disputed.  The  debate  has  been  over  the  ac- 
ceptance by  the  public  and  the  character  of  the  proof  necessary 
to  establish  that  fact.  The  rule  appears  to  be  established  that 
the  acceptance  may  be  proved  by  long  public  use  or  by  the  acts 
and  conduct  of  the  public  authorities  recognizing  and  adopting 
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the  highway.  {Oook  v.  Harris^  61  N.  T.  448 ;  Holdane  v. 
Trustees  of  Cold  Spring^  21  id.  474 ;  McMannis  v.  Butler^ 
51  Barb.  436.)  Such  nse  and  such  acta  were  proved  in 
this  case.  The  common  council  directed  a  survey  of  Beach 
street  as  the  land-owner  had  mapped  and  dedicated  it  and  the 
establishment  of  its  lines ;  which  was  done,  and  its  boundaries 
distinctly  marked,  and  obstructions  upon  its  limits  ordered  to 
te  removed.  The  authorities  built  a  sewer  through  it  and  as- 
sessed  the  cost  upon  adjoining  property  and  put  down  water 
pipes ;  and  the  public  used  and  traveled  it  to  its  fuU  width  ex- 
cept where  prevented  by  obstructions.  Upon  facts  like  these, 
the  question  of  acceptance  was  submitted  to  the  jury  who 
found  the  street  to  be  a  public  highway.  No  formal  laying 
out  was  necessary  in  such  a  case.  The  dedication  dispensed 
with  the  need  of  that,  and  all  that  remained  was  for  the  public 
to  say  whether  they  would  accept  it  as  laid  out  and  dedicated 
by  the  land-owner.  That  often  becomes  a  question  of  fact, 
and  was  treated  as  such  in  this  case.  The  argument  that  there 
must  be  a  regular  record  of  the  road,  or  a  judgment  establish- 
ing it,  before  an  obstruction  can  be  prevented  or  punished, 
assumes  that  an  acceptance  cannot  be  otherwise  proved,  and  is 
further  answered  by  the  cases  which  hold  that  the  acceptance  by 
the  public  which  establishes  the  highway,  and  the  obstruction 
to  it  may  be  found  by  one  and  the  same  jury.  {Cook  v.  Har- 
risy  supra  /  People  v.  Lamhier^  5  Denio,  9.) 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


James  Byrnes,  Respondent,  v,  Matthew  Byrnes,  Appellant. 

In  1871  plaintiff  entered  into  defendant's  employment  under  an  agreement 
tliat  he  was  to  receiye  for  his  serrices  $14  per  week,  $9  to  be  paid  and  $5 
to  remain  in  defendant's  hands  on  interest  until  plaintiff  should  want  it 
or  should  leave  the  service.     Plaintiff  continued  in  said  employment 
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until  1881.  In  an  action  to  recover  the  amount  of  wages  retained,  it  ap- 
peared  that  in  1874  plaintiff  made  a  special  deposit  with  defendant  of  $100, 
and  that  after  he  left  defendant's  service,  he  brought  an  action  to  recover 
that  sum  and  obtained  judgment  therefor,  which  was  paid.  Held,  that 
the  claim  for  the  $100  was  a  separate  and  independent  cause  of  action, 
and  said  judgment  was  not  a  bar  to  this  action. 

Plaintiff  in  the  former  action,  for  the  purpose  of  being  permitted  to  sue  as 
a  poor  person,  made  an  affidavit  that  he  was  not  worth  $100  besides  wear- 
ing apparel  and  furniture  and  the  subject-matter  of  that  action.  Plaintiff 
testified  that  he  swore  to  the  affidavit  without  actually  knowing  its  con- 
tents  or  understanding  the  force  of  the  language  used  therein.  Plaintiff 
could  not  read  or  write.  Defendant's  counsel  requested  the  court  to 
charge  that  if  plaintiff  did  not  know  the  contents  of  the  affidavit  he  was 
guilty  of  perjury;  this  was  refused.     Held  no  error. 

While  it  is  perjury  fur  one  knowingly  and  willfully  to  swear  to  a  fact  as 
true  about  which  he  knows  nothing,  the  swearing  to  an  affidavit,  the  con- 
tents of  which  the  deponent  does  not  know,  is  not  necessarily  perj  ury  ;  to 
constitute  the  crime  he  must  have  willfully  made  the  affidavit,  know, 
ing  that  he  did  not  know  its  contents  or  the  facts  alleged. 

Plaintiff  produced  on  the  trial  a  letter  purporting  to  have  been  written  by 
the  defendant,  and  attempted  to  prove  it  by  him,  but  he  denied  substanti- 
ally  having  written  it,  and  without  further  proof  it  was  received  in  evi- 
dence ;  subsequently  it  was  clearly  proved  that  defendant  wrote  the  let- 
ter. Held,  that  the  error  in  receiving  it  was  cured  by  the  subsequent 
proof. 

Defendant  was  afterward  asked  by  his  counsel  to  give  what  explanation  he 
could  of  a  material  portion  of  the  letter ;  this  was  objected  to  and  ex- 
cluded. Held  no  error  ;  that  while  standing  upon  a  denial  of  the  genu- 
ineness of  the  letter,  defendant  could  not  be  permitted  to  state  what  he 
meant  by  a  passage  therein. 

(Argued  March  6,  1886  ;  decided  March  23,  1886.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  in 
and  for  the  city  and  county  of  New  York,  entered  upon  an 
order  made  May  22,  1884,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  tlie  action  and  the  material  facts  are  stated  in 
the  opinion. 

Wm.  H.  Arnoux  for  appellant.  Plaintiff  under  the  agree- 
ment with  defendant  became  a  simple  creditor  at  large ;  the  de- 
fendant a  debtor  with  the  right  to  use  the  moneys  for  his  own 
use  and  benefit;  and  the  moneys  were  a  loan.     {Butler  v. 
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Sproffuey  66  N.  Y.  393 ;  Jordan  v.  ^at.  Shoe  dh  Leather  Bk.y 
74  id.  467,  473 ;  JStna  Nat.  Bh.  v.  Fourth  Nat.  Bk.,  46  id. 
86.)  The  moneys  arising  from  the  wages,  in  connection  with 
tiie  other  sum  of  $100,  made  an  entire  and  single  claim,  arising 
out  of  the  same  general  contract,  which  could  not  be  split  up, 
and  the  judgment  on  the  merits  recovered  by  plaintiff  on  part 
of  the  claim  is  a  bar  to  the  recovery  upon  the  remainder.  {Law  v. 
McDonald,  62  How.  Pr.  340 ;  Jex  v.  Jacob,  7  Abb.  N.  C.  452 ; 
Mcintosh  V.  ILowe,  40  Barb.  550 ;  Badger  v.  Titcomh,  15  Pick. 
409 ;  Quemaey  v.  Carver,  8  Wend.  492 ;  Bendemagle  v. 
Cocka,  19  id.  207 ;  BuOer  v.  Sprague,  66  K  T.  392.)  The 
judge  erred  in  his  refusal  to  charge  the  jury  that  swearing  to 
an  affidavit  without  knowledge  of  its  contents  was  perjury. 
{Pratt  V.  Price,  11  Wend.  127;  People  v.  McKinney,  3  Park. 
511 ;  Sta/U  v.  WhitUinore,  50  N.  H.  245  ;  9  Am.  Eep.  196 ;  Bex 
V.  Croasley,  7  Term  R.  315 ;  State  v.  Dayton,  3  Zabr.  49  ;  Rex  v. 
Hailey,  1  C.  &  P.  258;  Reg.  v.  Christian,  1  Curt.  Marsh.  388  ; 
Oicmee^s  Case,  Star  Chamber,  9  Jac.  1,  cited  in  3  Coke's  Inst. 
166 ;  1  Bishop  on  Crim.  Law,  §  524;  State  v.  Gates,  17  N.  H. 
373.)  It  is  not  for  the  defendant  to  point  out  in  a  jury  trial 
the  harm  that  immaterial  evidence  miglit  do,  but  is  for  the 
plaintiff  to  establish  that  the  immaterial  evidence  could  not 
possibly  have  been  detrimental  to  defendant.  (2  Philips  on  Ev. 
[4th  Am.  ed.]  10,  12;  WorwaU  v.  Parmelee,  1  N.  Y.  519; 
Shorter  v.  People,  2  id.  192 ;  Taylor  v.  Church,  8  id.  452, 
460;  Erhen  v.  Lorillard,  19  id.  302;  Ashley  \.  Marshall,  29 
id.  494 ;  Brisbane  v.  Parsons,  33  id.  332 ;  Starhird  v.  Bar- 
rows, 43  id.  200.)  It  mtist  clearly  iappear  tliat  the  party  com- 
plaining could  by  no  possibility  be  injured  by  the  error.  {Stokes 
V.  People,  53  N.  Y.  164;  Wilson  v.  Wilson,  4  Keyes,  413; 
Anderson  v.  Rome,  etc.,  R.  R.,  54  N.  Y.  334 ;  Meade  v.  SpauLd- 
ing,  2  Alb.  Law  Jour.  49 ;  Eoerts  v.  Averts,  62  Barb.  577 ; 
Petrie  v.  Jlotoe,  4  S.  C.  85.) 

B.  F.  Sawyer  and  Douglas  A.  Levien,  Jr.,  for  respondent. 
The  judgment  in  the  District  Court  was  not  a  bar  to  this 
action.  {Perry  v.  Dickerson,  85  N.  Y.  345 ;  Secor  v.  SturgeSy 
2  Abb,  Pr.  69 ;  16  N,  Y.  548 ;  Reformed  Pres.  Church  v. 
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Brovm^  64  Barb.  191.)  A  verdict  will  not  be  set  aside  on  bill 
of  exceptions,  although  there  was  error  on  the  trial,  if  the 
error  was  such  that  it  could  do  no  legal  injury.  {Shorter  y. 
People,  2  N.  T.  192  ;    Wilson  v.  Wilson,  4  Keyes,  413.) 

Earl,  J.  The  plaintiff  alleges  that  in  May,  1872,  he  entered 
into  the  employment  of  the  defendant,  his  uncle,  under  an  agree- 
ment whereby  he  was  to  have  for  his  wages  the  sum  of  $14  per 
week,  $9  of  which  was  to  be  paid  to  him,  and  $5  of  which  was 
to  remain  in  the  hands  of  the  defendant  upon  interest  for  his 
benefit  until  he  should  want  it  or  leave  the  defendant's  service, 
and  that  he  remained  in  the  employment  of  the  defendant  from 
that  time  until  1881 ;  and  this  action  was  brought  to  recover 
the  $5  per  week  thus  left  in  the  hands  of  the  defendant  with 
interest.  The  defendant  in  his  answer  denied  the  alleged 
agreement,  and  allied  that  the  compensation  of  the  plaintiff 
while  in  his  service  was  to  be  $9  per  week,  and  that  he  had 
paid  him  in  full  for  all  his  services,  and  alleged  other  matter. 
The  action  came  to  trial  before  a  judge  and  jury,  and,  while 
upon  the  trial  the  case  developed  some  extraordinary  features 
growing  mainly  out  of  tlie  conflict  between  the  evidence  of  the 
plaintiff  and  of  the  defendant  as  witnesses,  yet  there  was  suffi- 
cient evidence  to  uphold  the  verdict  of  the  jury  in  favor  of  the 
plaintiff. 

Upon  this  appeal  it  is  claimed  by  the  learned  counsel  for  the 
defendant  that  various  errors  were  committed  upon  the  trial,  for 
which  the  judgment  should  be  reversed,  and  we  will  particu- 
larly notice  the  most  important. 

Fi/rsL  In  1874  the  plaintiff  made  a  special  deposit  of  $100 
with  the  defendant,  and  in  April,  1881,  he  sued  the  defendant 
in  one  of  the  District  Courts  in  the  city  of  New  York  to  recover 
that  $100,  and  be  recovered  judgment  against  him  for  that 
amount  which  was  subsequently  paid ;  and  it  is  contended  on 
behalf  of  the  defendant  that  that  judgment  is  a  bar  to  the 
maintenance  of  this  action.  The  claim  is  that  that  $100  specially 
deposited  with  the  defendant,  and  so  much  of  the  plaintiff's 
wages  as  were  left  with  the  defendant  under  the  agreement 
0iade  in  1872,  constituted  but  one  cause  of  action,  and  hence 
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that  the  plaintiff  was  bound  to  include  all  his  claims  against 
the  defendant  in  one  action,  and  that  having  sued  and  had  judg- 
ment for  a  portion  of  his  cause  of  action,  the  whole  cause  of 
action  was  merged  in  that  judgment,  and  that  that  judgment  is 
a  bar  to  the  maintenance  of  this  action,  upon  principles  decided 
in  Gicemsey  v.  Carver  (8  Wend.  492),  Bendemagle  v.  Cocks 
(19  id.  207),  Jex  v.  Jacob  (7  Abb.  N.  C.  452),  and  other  cases. 
But  we  think  the  plaintiff's  claim  for  the  $100  specially  depos- 
ited with  the  defendant  in  money  was  a  separate  and  independ- 
ent cause  of  action,  and  that,  therefore,  a  recovery  in  the  first 
action  was  not  a  bar  to  this  within  the  principles  laid  down  in 
the  case  of  Secor  v.  Sturgia  (16  N.  Y.  548).  The  $100  was 
deposited  under  a  separate  agreement.  It  had  no  connection 
whatever  with  the  agreement  for  the  rendition  of  services  by 
plaintiff  for  the  defendant  under  which  the  defendant  was  per- 
mitted to  retain  the  $5  per  week  from  his  wages.  In  Secor 
V.  Sturgis,  the  rule  was  laid  down  thus :  "  The  true  distinction 
between  demands  or  rights  of  action  which  are  single  and 
entire,  and  those  which  are  several  and  distinct  is,  that  the 
former  immediately  arise  out  of  one  and  the  same  act  or  con- 
tract, and  the  latter  out  of  different  acts  or  contracts ; "  and  that 
"  there  nmst  be  either  an  express  contract,  or  the  circumstances 
must  be  such  as  to  raise  an  implied  contract  embracing  all  the 
items,  to  make  them,  where  they  arise  at  different  times,  a  sin- 
gle or  entire  demand  or  cause  of  action."  There  was  nothing 
here  to  bring  the  claim  embraced  in  this  action  and  the  claim 
embraced  in  the  prior  action  within  this  rule. 

Second,  In  the  District  Court  action  the  plaintiff,  for  the 
purpose  of  being  permitted  to  sue  as  a  poor  person,  made  an 
affidavit  that  he  was  not  worth  $100  besides  wearing  apparel 
and  furniture  over  and  above  the  subject-matter  of  that  action. 
According  to  the  plaintiff's  own  evidence,  he  swore  to  that 
affidavit  without  actually  knowing  its  contents  or  understand- 
ing the  force  of  the  language  therein  contained.  The  defend- 
ant's counsel  requested  the  court  to  charge  that  if  the  plaintiff 
did  not  know  the  contents  of  the  affidavit  to  which  ho  swore  he 
was  guilty  of  perjury,  but  the  court  declined  to  so  charge,  and 
defendant's  counsel  excepted.     It  is  now  claimed  that  there 
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was  error  in  this-refufial.  While  it  is  undoubtedly  perjury  for 
one  knowingly  and  willfully  to  swear  to  a  fact  as  true  about 
which  he  knows  nothing  (1  Bishop  on  Crim.  Law,  524,  Stdte 
V.  GateSy  17  N.  H.  373),  yet  it  is  not  necessarily  perjury  for 
one  to  swear  to  an  affidavit  of  which  he  did  not  know  the  con- 
tents. He  may  have  thought  he  did  know,  and  he  may 
honestly  have  believed  that  he  knew.  This  plaintiH  could  not 
read  or  write,  and  he  was  bound  to  rely  upon  others  as  to  the 
contents  of  the  affidavit.  He  might  honestly  have  believed 
that  the  affidavit  contained  matter  which  it  did  not  contain 
and  have  supposed  that  he  knew  its  contents ;  and  hence  he 
was  not  necessarily  guilty  of  perjury,  although  in  fact  he  did 
not  know  the  contents.  In  order  to  fasten  upon  him  the  guilt 
of  perjury,  he  must  have  known,  at  the  time  he  verified  the  affi- 
davit, that  he  did  not  know  its  contents,  and  he  must  have 
willfully  made  the  affidavit,  knowing  that  he  knew  nothing 
about  its  contents  or  the  facts  alleged.  The  facts  contained  in 
this  request,  therefore,  even  if  sustained  by  the  evidence,  did 
not  necessarily  show  that  the  plaintiff  was  guilty  of  perjury. 

Third,  The  plaintiflE  produced  upon  the  trial  a  letter  pur- 
porting to  have  been  written  by  the  defendant  to  plaintiffs 
father  in  Ireland,  in  which,  speaking  of  the  plaintiff,  he  said : 
"  James  is  well  and  is  laying  by  one  pound  a  week,"  and  he 
attempted  to  prove  this  letter  by  the  defendant,  and  the  defend- 
ant denied  substantially  having  written  it ;  and  without  further 
proof  at  the  time  the  court  received  the  letter  in  evidence.  ,  If 
there  had  been  no.  evidence  subsequently  given  proving  the 
genuineness  of  the  letter,  there  would  undoubtedly  have  been 
error  in  its  reception ;  but  subsequently  very  plain  proof  was 
given  by  another  witness  that  the  letter  was  actually  written  by 
the  defendant  and  was  in  his  handwriting.  We  think,  there- 
fore, that  if  there  was  error  in  receiving  the  letter  when  it  was 
first  put  in  evidence,  the  error  was  cured  by  evidence  subse- 
quently given. 

Fourth,    Subsequently  the    defendant    was  asked  by   his 

counsel  to  give  what  explanation  he  could  give  of  that  part  of 

the  letter  which  stated  that  the  plaintiff  was  laying  by  a  pound 

a  week.     This  was  objected  to  by  the  plaintiff  and  excluded. 
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Statement  of  case. 

We  think  this  ruling  was  correct.  The  defendant  had  denied 
writmg  the  letter,  and  while  he  was  standing  upon  this  denial 
and  claiming  that  the  letter  was  not  genuine,  he  could  not  be 
permitted  to  state  what  he  meant  bj  any  passage  contained 
in  it. 

The  learned  counsel  for  the  appellant  claimed  that  various 
other  errors  were  committed  upon  the  trial.  We  have  exam- 
ined all  the  alleged  errors  and  do  not  think  that  any  of  the  de- 
fendant's exceptions  were  well  taken.  We  see  no  reason  for 
reversing  the  judgment,  and  it  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


OsoAR   0.  Ferris,  Respondent,  v.  William  R.  Spoonbb,  as 
Assignee,  etc..  Impleaded,  etc.,  Appellant. 

C.  executed  to  plaintiff  a  bond  ana  mortgage  dated  Jalj  15, 1882,  nominally 
to  secure  the  payment  of  $37,000  on  demand.  It  appeared  thejr  were  in 
fact  given  to  secare  advances  to  be  thereafter  made  under  a  contract  of  the 
same  date  between  the  parties,  by  which  plaintiff  agreed  to  loan  C.  $27,000, 
"  provided  he  forthwith  erect"  three  houses  on  the  mortgaged  premises, 
the  money  to  be  advanced  in  specified  sums  as  the  work  progressed,  the 
whole  of  which  was  to  be  done  within  a  year.  If  C.  proceeded  with  the 
work  so  as  to  be  entitled  to  the  first  advance  within  ninety  days  from  the 
date  of  the  agreement  and  to  each  subsequent  advance  in  like  time  after 
the  preceding  one,  it  was  agreed  that  no  demand  should  be  made  for  pay- 
ment until  ninety  days  after  C.  had  become  entitled  to  the  last  advance. 
Prior  to  November,  1882,  plaintiff  advanced  $11,600  under  the  contract. 
On  November  fourth,  C.  abandoned  his  contract  leaving  the  houses  in  an 
unfinished  condition,  and  made  a  general  assignment  for  the  benefit  of 
creditors.  In  an  action  to  foreclose  the  mortgage,  commenced  Novem- 
ber 28, 1882,  hM,  that  when  C.  abandoned  the  contract,  plaintifi  was 
discharged  from  all  obligations  either  to  advance  further  sums  or  to  delay 
foreclosure,  and  that,  therefore,  the  action  was  not  prematurely  brought; 
also  that  a  demand  was  not  necessary  before  bringing  suit. 

(Argued  March  8,  1886 ;  decided  March  28,  1886.) 
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Statement  of  caae. 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  in 
and  for  the  city  and  county  of  New  York,  entered  upon  an 
order  made  January  18, 1884,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  bntered  upon  a  decLaion  of  the  court  on  trial 
without  a  jury* 

This  action  was  for  the  foreclosure  of  a  bond  and  mortgage, 
executed  by  one  Coggeshall  to  plaintiff  on  the  15th  of  July,  1882. 

The  bond  purports  to  have  been  given  as  security  for  the 
payment  of  $27,000  with  interest  on  demand,  but  it  appeared 
before  the  trial  court  that  the  obligor  was  not  in  fact  in- 
debted to  the  plaintiff  and  received  no  money  from  him 
at  the  time  of  its  execution.  The  real  consideration  was  ex- 
pressed in  certain  instruments  bearing  even  date  with  the  bond 
and  mortgage,  and  by  which  the  plaintiff  agreed  to  loan  Cog- 
geshall $27,000,  "  provided  he  forthwith  erect "  three  houses 
upon  the  mortgaged  premises,  the  money  to  be  advanced  in 
certain  sums  as  the  work  progressed ;  but  it  was  agreed  that  no 
part  of  the  loan  should  be  made  unless  his  title,  at  the  time 
such  advances  became  due,  was  "  satisfactory  to  the  plaintiff," 
nor  after  twelve  months  from  July  15,  18S2,  unless  the  houses 
were  then  complete,  and  on  the  other  hand,  if  he  should  pro- 
ceed with  the  erection  of  the  buildings  so  as  to  become  entitled 
to  the  first  advance  within  ninety  days  from  the  date  of  the 
agreement,  and  to  each  subsequent  advance  in  like  timo  after 
the  preceding  one,  then  no  demand  should  be  made  for  the 
payment  of  the  mortgage  until  ninety  days  after  he  had  be- 
come entitled  to  the  last  advance  on  the  loan. 

Between  the  29th  of  September  and  the  30th  of  October, 
1882,  the  plaintiff  advanced  $11,500,  but  on  the  4th  of  Novem- 
ber, 1882,  the  defendant  CoggeshaU  abandoned  his  contract  to 
erect  the  houses  and  left  the  same  in  an  unfinished  condition.  On 
the  same  day  he  made  a  general  assignment  of  all  his  property 
(in  value  less  than  $200)  to  the  defendant  Spooner  for  tjie  benefit 
of  his  creditors.  The  action  was  commenced  on  the  28th  of 
November,  1882,  and  the  debtor  and  Spooner,  his  assignee, 
were  made  defendants.  They  answered  jointly,  but  upon  trial 
the  above  amount  was  found  due  and  judgment  of  foreclosure 
and  sale  granted. 
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Opinion  of  the  CJourt,  per  Danforth,  J. 

IT.  T,  BirdsaU  for  appellant.  So  much  of  the  parol  proof 
offered  as  tended  to  explain  the  transaction  was  as  clearly  ad- 
missible as  were  the  agreements,  one  of  which  was  under  seal 
and  the  other  not.  (Code  of  Civ.  Pro.,  §  840.)  The  clause  in 
the  agreement  not  to  demand  or  foreclose  for  certain  specified 
periods  constitutes  a  defense.  (Code  of  Civ.  Pro.,  §§  500,  501, 
3339 ;  N.  Z.,  S.  Z.  &  V.  Co.  v.  Jlelmer,  77  N.  Y.  64;  Seliff- 
man  v.  Dudley^  14  Hun,  186.) 

O.  M.  Thompson  for  respondent.  The  bond  being  payable 
on  demand  was  in  legal  effect  due  presently  and  no  demand 
was  necessary.  {GUlett  v.  Balcolm,  6  Barb.  370  ;  Wheeler  v. 
Warreny  47  K  Y.  519 ;  Wenm^n  v.  Mohawk  Ins.  Co.^  13 
Wend.  268.)  The  agreement  not  to  demand  or  foreclose  for  a 
limited  time  does  not  change  the  legal  effect  of  the  bond  as 
understood  by  the  parties.  Breach  of  such  a  covenant  is  no 
defense  to  an  action  on  the  instrument.  (  Wiriana  v.  Iludson^ 
6  Wend.  472.) 

Danfobth,  J.  The  appeal  to  this  court  is  by  Spooner  as 
assignee.  In  substance  he  contends  that  the  action  is  pro- 
mature — that  he  might  within  the  ninety  days  limitation  go 
on  with  the  contract,  and  at  any  rate  that  the  plaintiff  could 
not  have  payment  or  foreclosure  until  it  expired.  But  the 
plaintiff's  agreement  to  advance  money  and  his  promise  to 
delay  foreclosure  were  both  dependent  upon  the  imdertaking 
of  Coggeshall  to  erect  the  houses ;  when,  therefore,  he  repudi- 
ated the  further  performance  of  the  contract,  the  plaintiff  was 
discharged  from  all  obligation  to  do  either  and  set  at  liberty 
to  enforce  his  securities  for  the  money  already  advanced. 
{Iloclister  y.  De  La  Tour,  2  E.  ife  B.  678.)  A  previous  de- 
mand of  payment  was  not  essential  to  a  cause  of  action,  {fiil- 
lett  V.  Balcolmj  6  Barb.  370.)  The  appellant's  position  is  no 
better  thaji  that  of  his  assignor,  and  the  other  points  made  by 
him  seem  to  us  unimportant. 

We  think  the  judgment  was  right  and  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 
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Statement  of  caite. 

Bailey   Hobbs,  Appellant,  v.   The   City   of  Tonkeks,  Re- 
spondent. 

In  July,  1877,  plaintiff  was  appointed  city  treasurer  of  the  city  of  Yonkers, 
defendant.  Before  bis  appointment  he  signed  a  paper  by  which  he 
agreed  that  if  confirmed  as  treasurer  be  would  pay  into  the  city  treasury 
all  of  bis  fees  and  percentages,  in  excess  of  $2,000  per  annum.  By  the 
city  charter  as  it  then  stood  (Chap.  85,  Laws  of  1873),  the  city  treasurer 
was  entitled  to  a  percentage  on  all  payments  made  by  him.  In  1878  the 
charter  was  amended  (Chap.  119,  Laws  of  1878),  by  authorizing  the  com- 
mon council  to  fix  the  compensation  of  the  treasurer  on  or  before  the  com- 
mencement of  his  term,  at  a  sum  not  exceeding  $2,000.  It  was  provided 
alsc  that  the  term  should  commence  on  the'first  Tuesday  of  June,  1878. 
No  action  was  taken  by  the  common  council  to  fix  the  compensation 
and  no  new  appointment  was  made  ;  plaintiff  continued  in  office  until 
November  29, 1881.  Plaintiff  rendered  an  account  each  year,  crediting 
himself  with  $2,000  as  and  for  his  compensation;  the  accounts  were  ad- 
justed and  settled,  this  sum  being  allowed  to  him,  and  during  his  term 
he  made  no  claim  to  any  further  compensation.  At  the  close  of  his 
term  he  rendered  a  final  account  and  turned  over  to  his  successor  the 
balance  so  shown  in  his  hands.  In  an  action  to  recover  a  balance  alleged 
to  be  due  plaintiff  for  fees  and  commissions,  held,  that  although  the 
agreement  made  by  plaintiff  was  invalid,  yet  he  had  a  right  to  re- 
lease the  city  from  all  claims  beyond  the  amount  agreed  upon,  and  his 
accounts  as  presented  and  settled  were  equivalent  to  such  release  and 
discharged  defendant  from  further  liability  ;  also  AM,  that  so  far  as  the 
compensation  accruing  after  the  first  Tuesday  of  June,  1878,  was  con« 
cerned,  it  was  to  be  presumed  that  the  common  council  omitted  to  fix 
plaintiff's  salary  in  reliance  upon  his  agreement,  and  he  was  estopped 
from  claiming  more. 

Plaintiff  claimed  that  the  city  treasurer  was  not  entitled  to  retain  any  thing 
for  his  fees,  but  must  be  paid  from  the  city  treasury  by  warrant  of  the 
common  council,  and  that,  therefore,  the  accounts  as  allo^^d  and 
settled  were  illegal.  Held,  that  it  did  not  rest  with  plaintiff  to  raise  the 
objection. 

People,  ex  rel.  v.  Bd,  of  Police  (75  N.  Y.  38) ;  People,  ex  rel.  v.  French  (91  id. 
265) ;  Kehn  v.  T/ie  State  (93  id.  291),  distinguished. 

(Argued  March  9, 1880 ;  decided  March  28, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
C!oart,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  13,  1884,  which  afiirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Reported  below,  32  Hun,  454.) 
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This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  for  his  fees  as  city  treasurer  of  the  city  of  Yonkers. 
The  material  facts  are  stated  in  the  opinion. 

Matt.  IL  Ellis  for  appellant.  The  plaintiff  was  a  public 
officer;  his  compensation  was  fixed  by  statute  and  attached 
to  his  office,  and  having  faithfully  performed  his  duties  he  is 
entitled  to  the  statutory  allowances  during  the  period  of  his 
services.  (Laws  of  1873,  chap.  35,  title  2,  part  1 ;  Laws  of 
1875,  chap.  578,  §§  7,  21 ;  People^  ex  reL  Satterlee^  V.  Board 
of  Police^  etc.^  75  N.  Y..  38 ;  People^  ex  reL  Ryan^  v.  French^ 
91  id.  265.)  The  right  to  the  compensation  grows  out  of  the 
rendition  of  the  services,  and  not  out  of  any  contract  between 
the  government  and  the  officer,  that  the  services  shall  be  ren- 
dered by  him.  {Connor  v.  Mayor ^  etc.,  5  N.  Y.  285  ;  Smithy. 
MayoTy  etc.,  37  id.  518.)  It  is  not  the  actual  fact  of  payment, 
but  the  rate  authorized  to  be  paid  which  is  the  test.  {Taylor 
V.  Mayor,  etc.,  67  K.  Y.  88.)  Nor  does  the  continual  practice 
of  the  board  to  /make  such  deductions,  however  general,  con- 
trol the  true  construction  of  the  law,  or  impair  the  right  plainly 
given  thereby.  {People,  ex  reL  My  an,  v.  French,  91  N.  Y. 
265 ;  Kehn  v.  The  State,  93  id.  291.)  The  agreement  with 
defendant  was  wholly  illegal.  {Satterlee  v.  Board  of  Police 
75  N.  Y.  38.)  The  plaintiff  is  not  estopped  by  the  defenses 
interposed /)f  agreement  executed,  voluntary  payment,  waiver, 
or  account  stated.  {Lake  v.  Artisan^  Bank,  3  Keyes,  276; 
Flower  v.  Lance,  59  N.  Y.  610 ;  Kerr's  Law  of  Fraud  and 
Mistake,  70,  81,  82 ;  Underwood  v.  Farmeri  Ins.  Co.,  57  N. 
Y.  506  ;  Buffalo  v.  Makey,  15  Hun,  204:;  Walker  v.  Gilbert, 
2  Robt.  214.)  The  reports  were  not  an  "account  stated" 
that  would  bar  recovery.  (Alb.  Law  Jour.,  Feb.  2,  1884; 
Texas  <&  St.  L.  R.  v.  Smith,  Texas  Ct.  of  App.,  Nov.,  1883; 
Stenton  v.  Jerome,  54  N.  Y.  480;  Asdey  v.  Reynolds,  2 
Strange,  915.)  There  was  no  waiver.  {Phyfe  v.  Eimer,  45 
N.  Y.  102.)  The  transaction  was  against  public  policy,  abso- 
lutely void,  and  not  binding  upon  the  plaintiff  so  as  to  preclude 
the  recovery  of  his  statutory  fees  remaining  unpaid.  {Hof- 
heimerv.  Campbell,  59  N.  Y.  274;  HasweU  v.  Mayor,  etc.,  81 
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id.  255 ;  Wood  v.  Mayor,  etc,,  73  id.  566 ;  Connor  v.  Mayor, 
etc.,  6  id.  285 ;  SoMerlee  v.  Boa/rd  of  Police,  76  id.  38 ;  KneeUe 
V.  Newcamb,  22  id.  249.) 

Theodore  Fitch  for.  respondent.  If  the  agreement  had  been 
illegal  or  originally  voidable,  it  conld  not  be  ignored,  after  hav- 
ing been  fully  executed.  (  Willitta  v.  Sun  MuL  Ins.  Co,,  46 
N.  Y.  46 ;  Train  v.  Gold,  5  Pick.  380 ;  Eitton  v.  SouthwicJc, 
17  Me.  303  ;  VAmereux  v.  GovZd,  7  N.  Y.  349 ;  Flower  v. 
Lance,  69  id.  603 ;  To^jon  of  Verona  v.  Peckham,  66  Barb. 
103;  White  v.  Baxter,  71  K  Y.  264;  Sands  v.  CrooTce, 
46  id.  664.)  Where  an  illegal  contract  is  executed,  the  courts 
will  not  aid  d^particepa  oriminia  in  impeaching  it,  or  setting  it 
aside,  or  pleading  ultra  vires.  {Knowlton  v.  C.  <&  E,  Spring 
Co.,  67  N.  Y.  618;  Mosely  v.  Mosely,  16  id.  334;  Whitney 
Arms  Co.  v.  Barlow,  63  id.  62 ;  Bider  Life  Baft  Co.  v. 
Boach,  97  id.  378 ;  AOantic  Stoite  Bank  v.  Lavery,  82  id.  29.) 
The  plaintiff  cannot  avail  himself  of  the  doctrine  of  ultra 
vires.  {Bider  Life  Baft  Co.  v.  Boach,  97  N.  Y.  378 ;  Bis- 
sea  V.  Mich.  S.  B.  B.  Co.,  22  id.  268  ;  Davis  v.  Old  Colony  B. 
B.  Co.,  131  Mass.  268.)  It  was  competent  for  the  plaintiff  to 
waive  the  statutory  provisions  as  to  fees,  and  to  repay  to  the 
city  the  whole  or  any  portion  thereof.  There  was  no  consid- 
eration of  public  policy  to  prevent  such  action  on  his  part. 
{Phyfe  V.  Eimer,  46  N.  Y.  102 ;  Embury  v.  Connor,  3  id.  60 ; 
Baker  v.  Braman,  6  Hill,  47 ;  Kimball  v.  Munger,  2  id.  364 ; 
Eneetle  v.  Neu)C(mh,  22  id.  249,  262 ;  Nellis  v.  Clark,  20 
Wend.  24;  Perkins  v.  Savage,  15  id.  412;  Armstrong  v. 
ToUr,  11  Wheat.  268;  Hodge  v.  Roppock,  76  K  Y.  491; 
Dunn  V.  Hornbeck,  72  id.  80 ;  In  re  Application  of  Cooper, 
3  id.  507.)  There  were  accounts  stated  and  settled  which  bar 
recovery  for  aay  amount  claimed  in  this  action  by  the  plaintiff. 
{Stenton  v.  Jerome,  64  N.  Y.  480 ;  Volkemng  v.  De  Oraef 
81  id.  268.)  An  account  stated  cannot  be  opened  except  in  a 
direct  action  in  a  court  of  equity,  and  then  only  when  the 
party  objecting  shows  clearly  that  he  has  been  misled  by  fraud, 
mistake,  or  manifest  error.  {Harley  v.  Eleventh  Ward  Bk., 
76  N.  Y.  618 ;  BuUock  v.  Boyd,  2  Edw.  Oh.  292 ;  1  Story's  Eq. 
Jm.,  §§  526,  527.) 
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Opinion  of  the  Court,  per  Miller,  J. 

MiLLEK,  J.  On  the  15th  of  June,  1877,  the  common  council 
of  the  city  of  Tonkers  piissed  a  resolution  consenting  to  and 
advising  the  appointment  of  the  plaintifi  as  treasurer  of  said 
city.  At  the  suggestion  of  some  of  the  members  of  the  com- 
mon council,  one  of  their  number  presented  to  the  plaintiff  a 
paper  stating,  in  substance,  that  if  the  plaintiff  was  confirmed 
as  treasurer  he  agreed  to  pay  into  the  city  treasury  all  fees  and 
percentages  received  by  him  as  such  treasurer,  in  excess  of 
$2,000  per  annum.  The  plaintiff  signed  the  paper,  which  was 
returned  to  the  common  council  and  ordered  to  be  placed  on 
file,  and  thereupon  the  mayor  appointed  the  plaintiff  as  city 
treasurer.  On  the  9th  of  July,  1877,  the  plaintiff  duly  quali- 
fied as  said  city  treasurer  and  gave  the  bonds  required  by  law, 
and  continued  to  act  as  such  treasurer  until  November  29,  1881, 
and  until  his  successor  was  appointed  and  had  qualified. 

The  appointment  of  the  plaintiff  was  made  in  pursuance  of 
chapter  35,  Laws  of  1873,  which  authorized  the  mayor  to  make 
the  appointment  with  the  approval  of  the  common  council. 
At  this  time  the  compensation  fixed  by  law  was  one  per  cent 
on  all  payments  made  by  him.  By  chapter  119,  Laws  of  1878, 
the  city  charter  was  amended,  and,  among  other  things,  the  coni- 
mon  council  was  authorized  to  fix  and  limit  the  amount  of  com- 
pensation of  the  city  treasurer  at  a  sum  not  exceeding  $2,000  a 
year,  on  or  before  the  commencement  of  his  term  of  service,  and 
it  provided  that  the  amount  of  fees  and  percentages  received  by 
liim  in  any  one  year,  in  excess  of  the  sum  so  fixed  and  limited 
by  the  common  council,  shall  be  retained  to  the  use  of  the 
city.  The  statute  also  provided  that  the  term  of  the  city 
treasurer  should  commence  on  the  first  Tuesday  of  June,  1878, 
and  at  any  time  thereafter  the  common  council  had  tlie  right 
to  fix  the  salary  of  the  plaintiff  at  $2,000  a  year.  After  the 
last-named  time  the  common  council  allowed  the  plaintiff  to 
continue  in  office  over  three  years,  and  until  his  successor  was 
appointed,  without  fixing  his  salary,  as  they  had  a  right  to  do, 
evidently  relying  upon  his  agreement  to  serve  for  $2,000  a 
year.  But  for  that  agreement  it  is  fair  to  assume  they  would 
have  adopted  a  resolution  fixing  the  salary.  The  plaintiff  hav- 
ing assented  to  the  arrangement,  the  amount  named  in  the 
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agreement  may  be  considered  as  the  salary  to  which  he  was 
entitled,  the  same  as  if  it  had  been  fixed  by  the  common  coun- 
cil, and  he  is  estopped  from  claiming  that  the  salary  was  not 
$2,000  for  the  time  after  the  first  Tuesday  of  June,  1878. 
Under  the  circumstances  it  may  fairly  be  assumed  that  he 
acted  as  if  his  salary  had  been  fixed  at  that  sum.  No  point 
was  made  on  the  trial  that  the  plaintiff  could,  in  any  event, 
have  recovered  more  than  $2,000  for  the  first  year  ending  on 
the  first  Tuesday  of  June,  1878,  and  no  distinction  was  made 
between  what  salary  accrued  before  and  what  after  that  date. 

When  the  plaintiff  was  appointed,  he  was  entitled  to  a  per- 
centage on  all  moneys  received  by  him,  and  no  authority  existed 
in  the  common  council  to  change  the  compensation  thus  fixed, 
and  the  writing  signed  by  the  plaintiff  was,  of  itself,  inoperative 
for  any  such  purpose.  Nor  was  any  sum  afterward  fixed  by  ac- 
tion of  the  common  council  or  any  new  appointment  of  the  plain- 
tiff made.  He  remained  in  office  until  his  successor  was  ap- 
pointed, dischargingthe  duties  as  he  had  previously  done  and  re- 
ceiving a  compensation  of  $2,000  a  year  therefor.  Each  year  he 
rendered  an  account  and  paid  all  his  receipts  into  the  city  treas- 
ury, except  that  he  retained  the  sum  of  $2,000  annually,  which 
was  allowed  him  for  his  compensation.  Upon  this  basis  his  ac- 
counts were  adjusted,  and  during  the  whole  of  his  term  as  city 
treasurer  he  made  no  claim  for  any  further  compensation  than 
the  amount  which  had  been  agreed  upon. 

The  agreement  was  a  voluntary  one,  and  there  is  no  suffi- 
cient ground  for  claiming  that  any  fraud  or  deceit  was  practiced 
by  means  of  which  the  plaintiff  was  induced  to  forego  his  right 
to  the  full  compensation  provided  by  law  for  his  services,  and 
to  accept  the  amount  fixed  in  lieu  thereof.  The  agreement 
thus  entered  into  was  fully  performed  and  executed.  It  was 
not  an  executory  agreement  against  which  a  party  could  set  up 
any  legal  defense  and  justify  his  refusal  to  perfonn  the  same. 
All  of  its  conditions  had  been  carried  into  effect  and  executed 
before  this  action  was  commenced,  with  the  consent  and 
approval  of  all  the  parties.  As  we  have  seen,  the  plaintiff  had 
settlements  with  the  common  council  annually  upon  the  basis 
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of  this  agreement,  assuming  that  it  was  valid  and  effectual,  and 
thus  he  precluded  himself  from  repudiating  the  same. 

Conceding  that  the  agreei  lent  was  illegal  and  invalid,  the 
plaintiff  had  a  perfect  right  to  release  the  city  from  all  claims 
he  had  for  services  beyond  the  amount  which  he  had  agreed  to 
accept.  Had  he  executed  an  instrument  to  that  effect  purport- 
ing to  be  in  full  of  all  demands  on  account  of  his  fees,  no  seri- 
ous question  could  arise  that  it  would  bo  effectual  for  such  a 
purpose  and  that  he  would  preclude  himself  from  asserting  any 
further  right  to  compensation.  He  has  substantially  and  really 
by  his  conduct  in  the  transaction  of  the  business  done  all  this, 
and  by  his  repeated  settlements,  in  which  he  has  accepted  the 
compensation  agreed  upon,  virtually  discharged  the  defendant 
from  any  further  liability.  These  accounts  stated  and  rendered 
to  the  common  council,  and  assented  to  by  them  as  correct,  are 
an  effectual  bar  to  any  recovery  in  this  action.  At  the  close  of 
his  term  of  office  he  rendered  his  final  account,  and  at  the  end 
thereof  accepted  a  receipt  from  his  successor  to  the  effect  that 
he  had  paid  over  to  him  several  thousand  dollars  belonging  to 
the  city. 

These  annual  accounts,  which  were  presented  by  the  plaintiff 
to  the  common  council  and  accepted  by  them  as  correct,  con^ 
tained  the  elements  of  accounts  stated  which  are  equivalent  to 
an  acknowledgment  that  he  has  received  full  compensation  for 
his  services  and  to  a  release  for  any  further  claim  on  account 
thereof.  Such  an  account  stated  cannot  be  disturbed  except 
by  an  action  in  equity  for  that  purpose,  showing  that  the  party 
had  been  misled  by  fraud,  mistake  or  manifest  error.  This  is 
not  established,  and  there  is  no  valid  ground  for  setting  aside 
the  settlements  which  have  been  made  between  the  parties. 

The  counsel  'for  the  appellant  relies  upon  certain  cases 
decided  by  this  court  to  establish  the  principle  that  an  officer 
of  a  municipal  corporation  cannot  be  compelled  to  take  less 
compensation  for  his  services  than  that  fixed  by  statute,  viz.: 
{People^  ex  ret.  SatterUe^  v.  Board  of  Police^  75  N.  Y.  38 ; 
People^  ex  rel.  Ryan^  v.  Frenoh^  91  id.  265 ;  Kehn  v.  l^he 
StaUy  93  id.  291.) 
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These  cases  are  clearly  distinguishable  from  the  one  now  con- 
sidered. The  plaintiff  here  received  into  his  hands  sufficient 
to  pay  the  amount  of  fees  to  which  he  was  entitled,  which  were 
fixed  by  law,  and  voluntarily  paid  the  same  over  to  the  city  less 
the' amount  agreed  upon.  He  made  repeated  annual  reports, 
each  one  of  which  was  equivalent  to  an  account  stated,  and 
finally  he  made  a  settlement  of  his  entire  claim  by  accepting  a 
receipt  for  the  balance  in  his  hands,  thus  carrying  into  effect 
the  agreement  he  had  made,  and  virtually  releasing  the  city 
from  any  additional  or  further  claim.  He  has  thus  by  his  own 
acts  estopped  himself  from  claiming  the  benefit  of  the  princi- 
ple decided  in  the  cases  cited.  There  was  no  such  characteris- 
tic in  any  of  these  cases  cited,  as  is  presented  in  the  case  at  bar, 
and  they  are  not  applicable  to  the  facts  appearing  in  the  record 
before  us. 

Conceding  there  was  no  consideration  for  the  original 
arrangement,  the  plaintiff  had  a  right  to  surrender  any  claim 
he  might  have  by  reason  of  its  illegality  and  discharge  the 
same. 

The  appellant  claims  that  the  city  treasurer  could  retain  noth- 
ing for  his  fees ;  that  they  must  be  paid  from  the  city  treasury 
by  warrant  of  the  common  council  if  his  accounts  should  be 
found  to  be  correct,  and  it  was,  therefore,  illegal  for  the  com- 
mon council  to  allow  the  plaintiff  to  appropriate  the  moneys 
mentioned  in  his  annual  reports  as  salary.  The  answer  to  this 
position  is  that  the  plaintiff  adjusted  his  accounts  in  this  form, 
consented  to  and  received  his  pay  as  already  stated,  and  made 
a  full  settlement  of  his  claims  for  services  as  treasurer,  and  it 
does  not  rest  with  him  now  to  insist  that  the  payments  were 
illegal  because  no  warrant  was  issued  for  what  he  received, 
even  if  it  was  entirely  apparent  that  such  warrant  was  required 
bv  law. 

Numerous  other  questions  are  raised  which  we  have  exam- 
ined, but  we  are  unable  to  perceive  in  any  of  the  rulings  upon 
the  trial  any  ground  for  reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  ^rmed. 
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Ralph  Newell,  Appellant,  v.  Richard  Whioham  et  aL,  Re- 
spondents. 

A  sherifiTs  return  to  a  wri(  of  poBsession  is  not  condosive  as  to  tbe  exteu- 
tion  of  the  writ. 

As  against  a  mortgagee  of  a  leasehold  interest,  who  is  not  in  possession  of 
the  demised  premises,  to  set  the  six  montlis  statute  of  limitations  run- 
ning (2  R.  R.  506,  §  35),  and  cut  off  his  right  to  redeem,  the  execution  of 
a  writ  of  possession,  issued  in  an  action  of  ejectment  brought  bj  the 
landlord  because  of  non-payment  of  rent,  must  be  an  open,  visible  and 
notorious  change  of  possession  ;  a  merely  nominal  and  secret  execution 
of  the  writ  is  not  sufficient. 

Li  an  action  to  foreclose  a  mortgage  upon  a  leasehold  interest,  in  which 
the  assignee  of  the  landlord  defended  on  the  ground  that  the  mortgage 
had  been  cut  off  by  the  execution  of  a  writ  of  possession  in  an  action  of 
ejectment  brought  by  the  landlord  for  non-payment  of  rent,  and  by  a 
failure  of  the  mortgagee  to  redeem  within  six  months,  it  appeared  that  the 
deputy  of  the  sheriff,  to  whom  the  writ  was  issued,  went  upon  the  prem- 
ises and  notified  W.,the  assignee  of  the  lease,  who  was  in  possession,  of 
his  business ;  he  did  not  go  into  the  bouse  upon  the  premises,  but  reached 
in,  took  a  chair,  set  it  out  and  went  off ;  it  did  not  appear  that  the  chair 
was  removed  from  the  premises;  W.'s  family  were  there  at  the  time,  and 
remained  there,  and  he  continued  in  actual  occupation  thereafter.  It  did 
not  appear  that  any  person  was  put  in  charge  or  possession  on  the  part 
of  the  plaintiff  in  the  ejectment  suit,  or  that  W.,  or  any  person  on  the 
premises,  attorned  to  the  plaintiff  or  to  any  one  in  his  behalf,  or  under- 
took to  hold  for  or  under  him.  The  sheriff  made  return  that  he  had 
executed  the  writ  by  delivering  possession  to  the  plaintiff  in  the  eject- 
ment suit.  Held^  the  evidence  did  not  justify  a  finding  that  the  writ 
was  executed. 

Witbeck  V.  Van  Rensselaer  (04  N.  Y.  27),  distinguished. 

The  complaint  set  forth  the  recovery  of  judgment  in  the  ejectment  suit, 
and  alleged  a  tender  and  payment  into  court  of  the  amount  of  rent  in 
arrear,  with  the  costs  and  charges  to  which  the  plaintiff  in  that  action 
was  entitled  ;  also  that  plaintiff  here  was  ready  and  willing  to  pay  said 
rent  and  charges.     It  was  claimed  by  defendants  that  the  effort  to  redeem 

•  was  ineffectual,  as  the  amount  tendered  was  insufficient,  and  that,  there- 
fore, the  complaint  was  properly  dismissed.  Held  untenable ;  that  as 
the  statutory  limitation  as  to  time  to  redeem  had  not  expired  at  the  time 
of  trial,  the  insufficiency  of  the  amount  tendered  did  not  authorize  a  dis- 
missal of  the  complaint ;  that  as  the  complaint  contained  an  offer  to  pay 
all  the  back  rents,  costs  and  charges,  the  court  could  have  required  the 
payment  of  the  proper  amount  as  a  condition  of  granting  relief. 

(Argued  November  25, 1885 ;  decided  March  26,  1886.) 
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Appeal  from  judgment  of  the  Geueral  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  21,  1882,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Isacto  H,  Maynard  for  appellant.  The  statute  imposing  a 
short  bar  at  six  months  to  a  common-law  right  of  redemption 
should  receive  a  strict  construction.  (i?a^,  ex  devu  Hitchen-8^  v. 
Lewis,  Burr.  619;  HiU  v.  Barclay,  18  V«8.  60;  2  Piatt 
on  Leases,  477 ;  WoodfalPs  Landl.  and  Tenant  [7th  ed.],  655, 
656 ;  Easbrouch  v.  Paddock,  1  Barb.  635 ;  Mitchell  v.  Smithy 
63  N.  Y.  413.)  The  plaintiff's  right  to  relief  is  not  barred  by 
the  statute  above  quoted,  because  no  valid  execution  was  ever 
issued  and  executed  on  the  judgments  against  Whigham. 
(Code  of  1848,  §§  283-290.)  The  executions  were  a  nullity  as 
to  the  plaintiff,  because  they  commanded  the  sheriff  to  return 
them  to  the  court  instead  of  to  the  clerk,  and  within  twenty- 
one  days  after  they  were  issued,  instead  of  sixty,  as  required  by 
the  statute.  (Old  Code,  §  290.)  The  execution  should  have 
been  issued  by  the  assignee,  and  it  should  have  directed  the 
delivery  of  the  possession  to  him.  (Herman  on  Executions,  44 ; 
Code,  §  289,  subd.  4.)  The  proof  shows  that  the  writ  of  pos- 
session was  never  actually  executed.  (Herman  on  Executions, 
630,  531,  553;  Withech  v.  Van  Eenaaelaer,  64  N.  Y.  27.) 
The  return  of  the  sheriff  is  not  conclusive.  {Browning  v.  Han- 
ford,  5  Denio,  289 ;  Baker  v.  McDuffie,  23  Wend.  586 ;  Fitch 
V.  Devlin,  15  Barb.  47.)  The  plaintiff's  time  to  redeem  did  not 
begin  to  run,  because  the  costs  in  the  ejectment  suits  were  never 
finally  adjusted.  (Old  Code,  §  311 ;  Sherman  v.  Wells,  14 
How.  522,  526,  527 ;  Chapman  v.  Plymouth  Society,  42  Barb. 
441 ;  Sherman  v.  PosUey,  45  id.  348.)  The  defendants  are  now 
estopped  from  insisting  that  there  was  a  forfeiture  of  the  lease, 
under  the  judgments  in  ejectment  against  Whigham, by  the  order 
which  Mr.  Toumans  procured  to  be  entered  September  26, 1873. 
{Dwight  V.  St.  John,  25  N.  Y.  203 ;  Biggs  v.  PurceU,  74  id. 
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374 ;  Bennett  v.  Coicchmany  4S  Barb.  73.)  Mr.  Youmans  by 
his  stipulation  dated  October  30,  1873,  waived  the  forfeiture, 
if  any  had  been  incurred,  by  his  previous  atteuotpt  at  re-entry. 
{Collins  V.  HashroucJc^  56  N.  Y.  157 ;  Shearman  v.  Niagara 
Ins,  Co.^  46  id.  526 ;  Oalagher  v.  NichoU^  60  id.  438 ;  Rarris  v. 
Thorpe^  8  Paige,  422.)  The  provisions  of  the  statute  relating 
to  the  redemption  of  lands  from  a  forfeiture  on  account  of  the 
non-payment  of  rent  have  no  application  to  the  stipulations, 
and  do  not  in  any  manner  restrict  or  limit  the  jurisdiction  of  the 
court  to  grant  relief  to  a  party  whose  failure  to  comply  with 
the  terms  of  the  stipulations  is  excusable.  (2  Story's  Eq.  Jur. 
[5th  ed.],  §§  1314-1321 ;  Skinner  v.  Dayton,  2  Johns.  Ch.  525 ; 
Livingston  v.  Tompkins^  4  id.  415 ;  Spauldhi^  v.  MoUenbecky 
39  Barb.  79  ;  Giles  v.  Austin,  62  K  Y.  486 ;  S.  C,  46  How. 
269 ;  38  N.  Y.  Supr.  [J.  &  S.]  215-235.)  The  plaintiffs  right  to  a 
retaxation  of  costs  in  the  ejectment  suits  against  Whigham  is 
expressly  recognized  in  the  order  of  September  23,  1873,  and 
an  application  for  such  retaxation  provided  for,  (  Union  Bank 
V.  £us/i,  36  N.  Y.  636.) 

William  Townans  for  respondents.  The  plaintiff  having 
failed  to  pay  the  costs  and  rent  in  arrear  within  six  months 
from  the  27th  day  of  June,  1872,  the  date  of  the  execution  of 
the  writs,  is  barred  and  foreclosed  from  all  relief  in  law  or  in 
equity.  (2  K.  S.,  part  3,  chap.  8,  title  9,  art.  2,  p.  506,  §§  33, 
34,35,  36;  Wi^eckv,  Fan  ^^TW^^Zoer,  2  Ilun,  55  ;  affirmed, 
64  N.  Y.  27.)  The  writs  of  possession  were  in  the  form  pre- 
scribed by  3  R.  S.  £5th  ed.]  595,  and  may  be  returnable  im- 
mediately. (18  Q.  B.  806  ;  Herman  on  Executions,  534  ;  Budd 
v,  BingJumi,  18  Barb.  498, 499.)  The  time,  allowed  the  plain- 
tiff to  redeem  the  premises  from  the  consequences  of  the  judg- 
ments in  ejectment,  began  to  run  at  the  time  of  the  eviction  of 
the  defendant  in  ejectment  under  the  writs  of  possession. 
{Witbeck  V.  Van  Rensselaer,  2  Hun,  55 ;  S,  (7.,  64 N.  Y.  27.) 
The  costs  in  the  two  actions  of  ejectment  against  Whigham 
having  been  taxed  and  retaxed  on  notice,  in  the  manner  pro- 
vided by  statute,  became  condusive  upon  the  defendant 
therein,  and  those  in  privity  with  him,  and  cannot  be  attacked 
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collaterally,  {Pitman  v,  Mayor^  eto.j  3  liun,  370 ;  Supervisors 
V.  BriggSy  2  Hill,  135 ;  S.  (7.,  2  Denio,  26 ;  Whits  v.  Ooataworthy 
2  Seld.  137,  143 ;  Van  Schaick  v.  Winnie,  8  IIow.  5 ;  ^^ellis 
V.  De  Forest,  6  id.  413 ;  Ilaniia  v.  Dexter,  15  Abb.  135 ; 
Wait's  Ann.  Code,  626,  notes  e,  h ;  3  Wait's  Sup.  Ct.  Pr. 
558,  559  ;  1 1  How.  160 ;  1  id.  195.)  In  proceedings  in  equity, 
if  fraud  is  not  alleged  in  the  pleadings,  no  proof  can  properly 
be  received.  {Bailey  v.  Rider,  10  N.  Y.  363.)  An  issuable 
fact  not  alleged,  tliougli  proved,  cannot  form  the  basis  of  a 
decree,  the  judgment  must  be  secundum  allegata.  (JFisld  v. 
Mayor,  etc.,  6  N.  Y.  179 ;  Wright  v.  Delafield,  25  id.  266  ; 
Arnold  v.  AngeU,  62  id.  609.) 

Eapallo,  J.  The  plaintiflE  was  mortgagee  of  the  lessee's 
interest  in  two  tracts  of  land  in  the  Kortright  patent  hold  under 
a  perpetual  lease  from  Kortright,  reserving  rent.  This  action 
was  brought  to  foreclose  the  mortgage  on  the  lease.  The  de- 
fendant Youmans  succeeded  to  Kortright's  title  to  the  fee  and 
the  rents,  and  held  such  title  up  to  January  17,  1873. 

The  plaintiffs  mortgage  was  dated  July  4, 1864,  and  recorded 
August  15,  1864,  and  was  given  to  secure  the  payment  of  the 
sura  of  $1,657.25  and  interest.  It  covered  one  hundred  and  fifty 
acres  of  land  in  lot  86,  and  five  acres  and  seventeen  rods  in  lot 
101  of  the  Kortright  patent.  The  complaint  was  in  the  ordinary 
form  in  an  action  for  the  foreclosure  of  a  mortgage  on  lease- 
hold property,  except  that,  in  addition  to  the  usual  avern^ents, 
it  alleged  that  in  February  and  March,  1871,  Eliza  Cruger  and 
William  Youmans,  who  were  at  that  time  the  owners  of  the  fee, 
recovered  separate  judgment  in  ejectment  for  non-payment  of 
rent,  against  the  tenant  in  possession  of  the  one  hundred  and  fifty 
acre  lot,  and  that  on  the  28th  of  June,  1872,  they  issued  execu- 
tions or  writs  of  possession  on  said  judgments  to  the  sheriff  of 
Delaware  county,  who,  on  the  14th  of  November,  1872,  filed  in 
the  office  of  the  clerk  of  the  court  his  return  to  said  executions, 
stating  that  ho  had  delivered  possession  of  the  premises  to  the 
plaintiffs  as  required  by  the  writs.  The  complaint  then  went 
on  to  allege  that  at  the  time  last  mentioned  Youmans  was  the 
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owner  of  both  of  the  judgments  and  of  Kortright's  title,  and 
set  forth  proceedings  for  the  re-taxation  of  the  costs  in  the 
ejectment  suits  and  a  stay  of  those  proceedings.  That  the  costs 
amounted  to  $1,085.55,  but  were  by  an  order  entered  in  Decem- 
ber, 1871,  ordered  to  be  re-taxed,  and  that  proceedings  under 
that  order  had  been  stayed.  That  if  re-taxed,  in  accordance 
with  the  opinion  delivered  by  the  court  on  the  decision  of  the 
motion,  the  costs  would  amount  to  only  the  sum  of  $260.  That 
the  rent  in  arrear  on  the  Kortright  lease,  up  to  the  time  of  the 
commencement  of  this  action,  was  $400  and  had  been  tendered 
by  the  plaintiff  to  the  landlord,  and  that  the  plaintifiE  had,  be- 
fore the  commencement  of  this  action,  paid  into  court  all  the 
rent  in  arrear  and  all  costs  and  charges  legally  incurred  by  the 
plaintiffs  in  the  ejectment  suits,  and  that  the  plaintiff  in  this 
action  was  ready  and  willing  to  pay  said  rent  and  charges. 

The  relief  asked  was  the  usual  foreclosure,  and  a  special  judg- 
ment that  the  plaintiffs  mortgage  should  not  be  affected  by  the 
judgments  in  ejectment ;  that  those  judgments  might  be  ad- 
judged paid;  that  the  mortgaged  premises  be  sold  and  the 
plaintiff  be  paid  the  amount  due  on  his  mortgage,  and  his  costs 
and  the  amounta  paid  by  him  for  arrears  of  rent  and  costs.  The 
answer  alleged  that  writs  of  possession  were  issued  on  the  judg- 
ments, and  that  on  the  27th  of  June,  1872,  the  sheriff  of  Dela- 
ware county  dispossessed  the  occupants  of  the  farm  and  gave 
the  possession  thereof  to  the  defendant  William  Youmans,  Jr., 
then  owner,  etc.,  who  then  and  there  became  possessed  thereof 
and  continued,  etc.  The  court  dismissed  the  complaint  on  the 
sole  ground  that  the  plaintiffs  mortgage  was  cut  off  by  the 
judgments  in  ejectment  and  executions  executed  thereon,  and 
his  failure  to  redeem  within  six  months  after  executions  exe- 
cuted. 

It  appeal's  from  the  findings  that  the  executions  were  re- 
turned on  the  14th  of  November,  1872,  as  having  been  exe- 
cuted on  the  27th  of  June,  1872,  and  that  on  the  18th  of  No- 
vember, 1872,  the  attorney  for  the  present  plaintiff  received 
notice  of  the  filing  of  the  return.  It  does  not  appear  that  the 
plaintiff  had  any  notice  of  the  execution  of  the  writs  before 
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that  time;  and  within  less  than  three  months  afterward,  viz., 
on  the  30th  day  of  January,  1873,  he  endeavored  to  redeem 
his  interest  as  mortgagee,  from  the  judgments  in  ejectment,  by 
tendering  to  Youmans  for  back  rent  and  costs,  with  interest,  the 
sum  of  $750,  and  on  his  refusal  to  accept  that  sum  the  plaintiff 
paid  the  amount  into  court,  and  on  the  nineteenth  of  Febru- 
ary following  brought  this  action,  making  Youmans  a  defendant 
as  holder  of  the  judgments  for  costs,  and  also  Martha  Whig- 
ham,  to  whom  Youmans  had,  on  the  17th  of  January,  1873, 
conveyed  the  fee  of  the  land,  Martha  being  the  wife  of  llichard 
Whigham,  the  grantee  of  the  mortgagor,  who  had  taken  his 
deed  subject  to  the  plaintiff's  mortgage  as  is  expressed  in  the 
deed.  The  defendants  now  claim,  and  the  court  below  held, 
that  the  plaintiff's  mortgage  was  cut  off  and  his  effort  to  redeem 
was  ineffectual,  ^rtf^,  because  it  was  too  late,  and  second^  be- 
cause the  amount  tendered  was  insufficient. 

If  the  tender  was  too  late  and  the  six  months  limited  by  the 
statute  had  expired,  the  amount  tendered  became  immaterial, 
but  if  tlie  statutory  limitation  as  to  time  had  not  expired,  even 
at  the  time  of  the  trial  of  the  action,  then  the  insufficiency  of 
the  amount  tendered  would  not  authorize  a  dismissal  of  the 
complaint,. for  it  contains  an  offer  to  pay  all  the  back  rents, 
costs  and  charges,  and  the  court  could  have  required  the  pay- 
ment of  the  proper  amount  as  a  condition  of  granting  relief. 
It  is,  therefore,  unnecessary  now  to  go  into  the  question  of  the 
right  of  the  plaintiff  to  a  re-taxation  of  the  costs  and  their  re- 
duction under  the  various  orders  and  stipulations  set  out  in  the 
case.  The  decision  of  this  appeal  must  turn  upon  the  question 
whether  the  six  months  limitation  had  expired. 

The  plaintiff  contends  thdt  it  had  not  expired,  for  various 
reasons,  some  of  which  were  considered  and  passed  upon  in  the 
court  below,  and  many  of  which  do  not  appear  to  have  been 
there  raised.  First,  he  contends  that  the  executions  were  void 
by  reason  of  numerous  departures  from  the  requirements  of 
the  Code  of  1848.  Further,  that  the  six  months  did  not  begin 
to  run  until  the  execution  was  returned  and  filed  November 
14,  1872,  as  it  was  not  fully  executed  until  that  time,  the  com- 
mand to  make  retuni  not  having  been  obeyed.  Also  that  the 
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executions  were  only  partial,  not  being  executions  on  the  whole 
of  the  judgments,  wliich  included  the  costs  awarded,  and  which 
should  have  been  collected  from  the  judgment  debtor ;  but  a 
more  decisive  point  than  all  these  is  that  the  executions  were 
never  executed,  possession  of  the  premises  not  having  been 
taken  by  the  sheriff  or  delivered  to  the  person  entitled.  If  this 
point  is  well  taken  it  is  decisive  of  the  case  without  reference 
to  the  others. 

The  facts  and  circumstances  attending  the  alleged  execution 
of  the  writs  were  proved  on  the  trial  without  objection,  and 
were  found  by  the  trial  judge,  and  the  question  is,  therefore, 
fully  presented  to  us  whether  they  disclose  an  execution  of  the 
writs  sufficient,  under  the  statute,  to  cut  off  the  rights  of  a  mort- 
gagee not  in  possession. 

Richard  Whigham  in  1870,  and  while  the  ejectment  suits  were 
pending,  conveyed  the  leasehold  title  to  his  son  James  M.  Whig- 
ham, subject  to  the  plaintiff's  mortgage,  which  James  M.  in 
and  by  the  deed  to  him  assumed  to  pay.  It  is  found  that  at 
the  time  when  the  writs  of  possession  were  claimed  to  have  been 
executed,  James  M.  Whigham  was  in  possession  of  the  prem- 
ises. The  trial  judge,  in  his  seventh  finding  of  fact,  states, 
among  other  things,  that  writs  of  possession  on  the  judgments 
pf  Cniger  and  Toumans  were  issued  to  the  sheriff  of  Delaware 
county,  and  that  on  the  27th  of  June,  1872,  said  sheriff  exe- 
cuted said  writs  as  by  them  commanded,  and  made  and  signed 
returns  in  each  case  ii\  the  following  form  :* 
"  Delaware  County,  8s.  : 

I,  Edward  Griffith,  sheriff  of  Delaware  county,  do  duly 
certify  that  I  have  executed  this  writ  by  delivering  the  posses- 
sion of  the  premises  therein  described  to  the  plaintiff  William 
Youmans,  Jr.,  this  27th  day  of  June,  1872. 

EDWARD  A.  GRIFFITH, 
Sherif. 
By  Alexander  Shaw,  Under  Sheriff  of  Delaware  County. ^^ 

The  plaintiff  duly  excepted  to  so  much  of  this  seventh  find- 
ing of  fact  as  states  that  the  sheriff  executed  said  writs. 
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The  part  of  the  finding  thus  excepted  to  is  contrary  to  the 
evidence  and  to  the  fifteenth  finding  of  fact. 

The  evidence,  and  the  whole  evidence  on  the  subject  outside 
of  the  sheriffs  return,  is  that  of  James  M.  Whigham,  the  party 
in  possession.  Ho  testified  that  ho  succeeded  his  father,  the 
defendant  in  the  ejectment  suits,  in  the  possession  of  the  prem- 
ises, and  was  there  at  the  time  the  writs  of  possession  were 
claimed  to  have  been  served.  That  he  thought  Deputy  Sheriff 
Shaw  and  Charles  McPhail,  a  clerk  of  Youmans,  came  there. 
Shaw  told  his  business  and  asked  witness  what  he  should  set 
out.  Witness  told  him  to  set  the  woman  out  if  he  wanted  to, 
and  he  said  he  did  not  want  to  do  that,  and  he  did  not  go  into 
the  house  at  all,  but  reached  in  and  took  out  a  chair  and  set  it 
out  and  went  off.  That  witness'  family  were  there  at  the  time 
and  remained  there  after  that.  That  he  had  stated  all  that  was 
done. 

It  does  not  appear  that  even  the  chair  was  removed  from  the 
demised  premises.  The  witness  further  testified  that  after  the 
alleged  dispossession  he  met  Youmans  and  talked  about  a  set- 
tlement with  him,  and  he  said  to  witness :  "  Go  home  and  keep 
still  until  the  time  runs  out,  and  we  will  beat  the  old  devil  out 
of  his  mortgage  there  up  to  the  head  of  the  river,  beside  Gil- 
bert &  Maynard." 

This  conversation  was  denied  by  Youmans,  and  the  trial  court 
held  that  the  questions  of  fraud  and  collusion  to  cut  off  the 
plaintiffs  mortgage  could  not  be  tried  in  this  action  for  the 
reason  that  they  were  not  alleged  in  the  complaint,  and  that  is 
one  of  the  questions  raised  by  the  appellant  on  this  appeal.  But 
the  evidence  as  to  what  took  place  at  the  time  of  the  alleged 
execution  of  the  writ  of  possession  is  not  in  any  respect  con- 
troverted, and  by  the  fifteenth  finding  of  fact  the  trial  court 
found  that  at  the  date  of  the  execution  of  the  writs  of  posses- 
sion, James  M.  Whigham  was  in  possession  and  he  was  noty  nor 
were  his  movables  all  removed  from  said  premises,  and  he  con- 
tinued in  actual  occupation  of  said  premises  until  about  January 
17,  1873,  the  date  of  the  deed  from  William  Youmans  to 
Martha  Whigham,  since  which  time  she  and  her  husband  Rich- 
ard have  been  in  possession  of  said  premises. 
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It  is  not  found,  nor  is  there  any  evidence  whatever,  that  any 
person  was  put  in  charge  or  possession  on  the  part  of  the  plain- 
tiffs in  the  executions,  or  that  James  M.  Whigham  or  any  per- 
son on  the  premises  attorned  to  the  plaintiffs  in  the  executions, 
or  to  any  one  on  their  behalf,  or  undertook  to  hold  for  or  under 
them,  or  in  any  manner  recognized  title  or  possession  in  them. 

On  these  facts  it  clearly  appears  that  there  was  no  change 
whatever  in  the  possession,  and  that  what  was  done  amounted 
simply  to  a  notification  to  the  tenant  that  the  sheriff  held  writs 
of  possession.     He  put  no  one  out  and  no  one  in. 

The  ordinary  rule  in  regaixi  to  the  execution  of  a  writ  of 
possession  is  that  the  plaintiff  must  be  put  into  full  and  com- 
plete possession.  That  the  possession  to  be  given  by  the  sheriff 
is  a  full  and  actual  possession,  and  that  where  the  plaintiff  is 
put  into  possession  under  circumstances  plainly  intimating  that 
such  possession  is  but  formal  and  momentary,  and  he  is  accord- 
ingly ousted  on  the  same  day,  such  putting  into  possession  is 
insufficient,  and  that  the  writ  of  possession  will  not  be  regarded 
as  fully  executed  until  the  sheriff  and  his  officers  are  gone  and 
the  plaintiff  is  left  in  quiet  possession.  (Herman  on  Execu- 
tions, 531,  532,  533;  Kingadale  v.  Jfann,  6  Mod.  27  ;  2Tidd's 
Pr.  1247.) 

In  the  case  now  before  us  there  was  not  even  a  formal  deliv- 
ery of  possession  to  any  one,  even  for  a  moment.  The  sheriff's 
deputy  went  away  without  disturbing  the  tenant,  and  leaving 
him  in  full  and  undisturbed  possession. 

The  statute  (2  R.  S.  506)  sets  the  six  months'  limitation  run- 
ning against  the  lessee  or  his  representatives  or  assigns  from  the 
time  possession  shall  have  been  taken  by  the  landlord  under 
execution,  etc.  (§  33),  and  against  a  mortgagee  of  the  lease  or 
any  part  thereof,  not  in  possession  of  the  demised  premises, 
from  the  time  when  execution  on  the  judgment  shall  have  been 
executed  (§  35) ;  and  any  person  claiming  any  interest  in  the 
lease  may  file  his  bill  in  equity  for  relief  until  the  time  thus 
limited  has  expired.  In  the  case  of  a  mortgagee  out  of  posses- 
sion, who  is  not  chargeable  with  notice  of  tlie  proceedings 
against  his  mortgagor,  stronger  grounds  exist  for  requiring  that, 
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for  the  purpose  of  cutting  off  Ins  mortgage,  the  writ  of  posses- 
sion should  be  executed  by  an  open,  visible  and  notorious 
change  of  possession,  than  in  the  case  of  the  tenant  or  the 
defendant  in  the  judgment;  and  a  merely  nominal  and  secret 
execution  of  the  writ  should  not  be  held  sufficient  to  bar  him. 

One  of  the  arguments  used  by  the  learned  trial  judge  in 
answer  to  the  plaintiffs  claim  that  the  time  should  run  only 
from  the  filing  of  the  return  was,  that  by  the  law  of  this  State, 
possession  of  real  estate  by  a  person  was  as  effectual  a  notice  to 
the  world  of  his  rights  in  the  land,  as  a  recorded  title.  This 
argument  would  apply  where  the  landlord  was  put  in  visible 
possession  of  the  land  under  a  writ  of  possession,  but  it  is  diffi- 
cult to  see  its  application  where  the  change  of  possession  is 
claimed  to  have  been  effected  by  such  a  proceeding  as  is  shown 
in  the  present  case. 

It  cannot  be  maintained  that  the  return  of  the  sheriff  filed  on 
the  14th  of  November  was  conclusive  as  to  the  execution  of  the 
writs  of  possession  on  the  twenty-seventh  of  June.  {Brown- 
ing V.  Hanford^  5  Denio,  586 ;  Baker  v.  MoDuJiey  23  Wend. 
289 ;  Fitch  v.  Devlin,  15  Barb.  47.) 

In  Wtibeak  v.  Van  Eensselaer  (64  N.  T.  27),  the  court 
found  as  a  conclusion  of  fact  that  the  plaintiff  had  been  put  in 
possession  under  the  writ,  and  this  court  held  that  the  finding 
was  sustained  by  the  sheriffs  return,  together  with  the  facts 
proved  at  the  trial,  which  were  that  the  sheriff  went  on  the 
premises,  accompanied  by  the  agent  for  the  assignee  of  the 
plaintiff  in  the  ejectment ;  that  the  defendant  was  absent,  and 
the  only  person  in  apparent  possession  M'as  one  Carver,  the 
defendant's  hired  man  ;  that  the  sheriff  demanded  possession 
of  him,  and  declared  his  intention  of  removing  him.  He  occu- 
pied a  small  house  on  the  farm,  and  on  the  demand  being  made, 
he  signed  a  written  surrender  of  the  premises  to  the  assignee 
of  the  plaintiff,  and  an  acknowledgment  that  he  held  them  as 
tenant  at  will  of  the  assignee  of  the  plaintiff.  The  sheriff  and 
plaintiffs  agent  then  went  on  various  portions  and  lots  of  the 
farm,  and  the  sheriff  assumed  to  deliver  possession  thereof  to 
the  agent.    This  court  in  its  opinion  relied  upon  those  facts,  as 


30  Keeleb  v.  Eeeler  et  al.  [March* 


Statement  of  case. 


well  as  upon  the  return,  to  sustain  the  finding  of  the  trial  court. 
Here  no  such  facts  exist,  and  the  finding  shows  that  the  plain- 
tiff's assignee  was  never  put  in  possession,  but  that,  on  the  con- 
trary, the  assignee  of  the  defendant  was  in  the  actual  occupa- 
tion, and  so  continued  without  being  in  any  manner  disturbed, 
or  making  any  attornment. 

Many  other  points  were  raised  on  this  appeal.  The  complaint 
should  not  have  been  dismissed  as  to  the  five  acres  and  seventeen 
rods  in  lot  101,  and  probably  would  not  have  been  if  the  plaintiff 
had  asked  for  judgment  as  to  those  five  acres,  which  he  did  not 
do,  and  we  do  not,  therefore,  make  that  point  a  ground  of  rever- 
sal. The  consideration  of  the  numerous  other  points  raised  by 
the  appellant  is  rendered  unnecessary  by  the  conchision  we 
have  reached  in  respect  to  the  execution  of  the  writs  of  posses- 
sion. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Habeikt  Keeler,  Appellant,  v.  Burr  Kbeler,  2d,  el   al., 

Eespondents. 

The  complaint  herein  contained  simply  the  ordinary  averments  for  the 
foreclosure  of  a  mortgage  upon  land  in  fee.  The  answer  of  defendants 
C.  &  Y.  alleged  in  suhstance  that  the  mortgagors  held  as  tenants  under  a 
perpetual  lease,  and  the  title  of  the  lessor  having  become  vested  in  said 
defendants,  thej  brought  ejectment  for  non-payment  of  rent,  recovered 
judgments,  and  under  writs  of  possession  issued  thereon,  the  mortgagors 
were  dispossessed  and  possession  was  delivered  to  them,  whereby  plain. 
tiflTs  mortgage  was  cut  off.  The  averments  as  to  title  and  recovery  of 
judgments  in  the  ejectment  suits  were  proved  on  the  trial,  but  the  evidence 
showed  that  the  execution  of  the  writs  of  possession  were  merely  formal, 
no  actual  change  of  possession  taking  place.  It  appeared,  however,  that 
before  the  pretended  execution, K.  and  his  wife,  the  mortgagors,  without 
the  knowledge  of  the  mortgagee  or  her  attorney,  gave  a  written  contract 
to  defendant  Y.,  who  at  that  time  had  also  acquired  C.*8  title,  authorizing 
him  to  proceed  in  the  ejectment  suits  and  dispossess  them  under  the 
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Judgments  therein,  tliey  waiving  all  appeals  and  stays  of  proceedings 
tlieretofore  obtained.  Tlie  day  after  the  pretended  dispossession,  Y.  con- 
veyed  the  premises  to  K.'s  wife,  taking  back  a  mortgage  for  the  rents  in 
arrear  and  the  costs  as  taxed  in  the  ejectment  suits.  Plaintiff  claimed  that 
the  pretended  execution  of  the  writs  of  possession  was  collusive  and 
fraudulent,  being  designed  to  wrongfully  deprive  plaintiflf  of  the  lien  of 
her  mortgage.  The  trial  court  decided  that  this  question  could  not  be 
considered  as  there  was  no  averment  of  collusion  or  fraud  in  the  com- 
plaint. Held  error;  that  the  plaintiff  had  the  right  to  give  the  evidence 
and  raise  the  question  to  avoid  the  new  matter  set  up  as  a  defense. 

Bj  the  judgment  the  mortgaged  premises  were  directed  to  be  sold  under 
plaintifiTs  mortgage,  subject  to  the  mortgage  so  given  to  Y.  By  re-taxa- 
tion  of  costs  in  a  number  of  similar  ejectment  suits,  it  appeared  that  the 
costs  as  taxed  were  largely  in  excess  of  what  Y.  was  legally  entitled  to. 
An  order  was  obtained  for  re-taxation  in  the  case  against  K.,  but  subse- 
quently proceedings  for  re-taxation  were  stayed  until  leave  of  the  court 
was  first  obtained,  on  the  ground  that  the  suits  had  been  settled,  but 
authorizing  other  persons  interested  as  mortgagees  or  incumbrancers  to 
move  for  a  readj  ustment  of  costs,  and  by  a  stipulation  of  the  parties  to  the 
ejectment  suit,  it  was  provided  that  the  settlement  should  be  without 
prejudice  to  the  right  of  any  person  interested  in  the  premises  to  have 
said  costs  readjusted.  Meld,  that  plaintiff  was  not  concluded  as  to  eject- 
ment costs  by  the  settlenaent  between  the  parties;  and  that  the  judgment 
was  erroneous;  but  that  the  costs  could  not  be  readjusted  in  this  action; 
that  the  judgment  should  be  for  foreclosure  and  sale,  subject  only  to  the 
payment  of  back  rents  and  legal  costs,  leaving  plaintiff  to  avail  herself  of 
the  right  to  have  the  costs  re-taxed  on  motion. 

li  seems  that  had  no  such  stipulation  been  made,  the  interest  of  the  mort- 
gagee would  not  have  been  affected  by  the  consents  and  waivers  on  the 
part  of  the  mortgagors;  that  she  had  the  right  to  redeem  on  payment  of 
back  rent  and  legal  costs. 

^Argued  November  80,  1885  •  decided  March  26, 1886.) 

Appeal  from  juagment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  November  21,  1882,  which  affirmed  a  judgment 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Isaac  IT.  Maynard  for  appellant.  This  statute  is  in  deroga- 
tion of  the  common-law  right  of  the  lessee  and  must  be 
strictly  construed.  {Doej  ex  dem,  HitchenSj  v.  Lewis j  1  Burr.  614, 
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619  ;  mil  V.  Barclay,  18  Ves.  60  ;  Woodfall's  Landl.  and  Ten. 
[7th  ed.]  655, 656 ;  Elliot  v.  Crank's  Adm'rs,  13  Wend. 
39 ;  Ilaahrouck  v.  Paddock,  1  Barb.  635.)  Until  these  judg- 
ments were  entered  in  the  "judgment  book"  there  was  no 
valid  judgment.  {Schenectady  a7id  Saratoga  Plankroad 
Co.  V.  Thatcher,  6  How.  226,  227 ;  Stimsen  v.  Euggins,  16 
Barb.  658,  659  ;  Livingston  v.  Randal,  59  id.  496 ;  Cotes  v. 
Smith,  29  How.  326 ;  Leavy  v.  Eoherts,  8  Abb.  310 ;  Mehl  v. 
VonderwvZbeke,  46  N.  Y.  639 ;  Sheridan  v.  Lenden,  81  id.  182  ; 
3  R.  S.  [6th  ed.]  619,  §§  11,  12.)  The  executions  were  a  null- 
ity as  to  the  plaintiff,  because  they  demanded  the  sheriff  to  re- 
turn them  to  the  court  instead  of  to  the  clerk,  and  within  nine 
days  after  they  were  issued  instead  of  sixty  as  required  by 
statute.  (Old  Code,  §  290.)  The  issuing  of  the  writ  of  posses- 
sion upon  the  judgment  of  Cruger  v.  Keeler  was  entirely  un- 
authorized. (Herman  on  Executions,  44 ;  Pemherton  v.  Seai^ce, 
Hardin,  3 ;  Old  Code,  §  289,  subd.  4.)  The  proof  shows  that 
the  writ  of  possession  was  never  actually  executed.  (Hennan 
on  Executions,  530,  531,  532,  533;  Whiibeck  v.  Van  liens- 
sdaer,  64  N.  Y.  27 ;  Browning  v.  Hanford,  5  Denio,  586 ; 
Bak&r  y.  MoDuffie,  23  Wend.  289  ;  Fitch  v.  Devlin,  15  Barb. 
47. )  The  plaintiff's  time  to  redeem  did  not  begin  to  run,  because 
the  costs  in  the  ejectment  suits  were  never  finally  adjusted.  (Old 
Code,  §  311 ;  Sherman  v.  WeUs,  14  How.  522,  526,  5.27 ;  Chap- 
man V.  Plymouth,  42  Barb.  441 ;  Shermxin  v.  Portley,  45  id. 
348  ;  Thurher  v.  Chambers,  60  N.  Y.  29.)  Defendants  are 
estopped  from  now  insisting  that  there  was  a  forfeiture  of  the 
lease  under  the  judgments  in  ejectment  against  Keeler,  by 
the  order  which  Mr.  Youmans  procured  to  be  entered  Septem- 
ber 26,  1873,  in  which  cases  of  Cruger  and  Youmans  v.  Keeler 
were  declared  to  be  settled  and  the  clerk  prohibited  from  tax- 
ing costs  in  those  cases.  {Dwight  v.  St,  John,  25  K  Y.  203  ; 
Riggs  V.  Pursell,  74  id.  370  ;  Bennett  v.  Cotichmxtn,  48  Barb. 
73.)  Mr.  Youmans,  by  his  stipulation  dated  October  30, 1873, 
waived  the  forfeiture,  if  any  had  been  incurred  by  his  previous 
attempt  at  re-entry.  {Collins  v.  Rashrouck,  56  N.  Y.  157 ; 
Shearman  v.  Niagara  Ins,  Co.,  46  id.  526 ;  Oallagher  v. 
Nichols,  60  id.  438 ;    Hai-ris  v.  Troup,  8  Paige,  422  ;  Story's 
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Eq.  Jur.  [5th  ed.],  §§  1314^1321 ;  Skinner  v.  Dayton,  2  Jolins. 
Ch.  526;  Livingston  v.  TompJcinSy  4  id.  431 ;  Spa/ulding  v. 
HoUenbech,  39  Barb.  79;  Oilea  v.  Austin,  62  N.  T.  486  ;  S. 
(7.,  46  flow.  269  ;  38  N.  T.  Snpr.  [J.  &  S.]  215-235.)  The  issu 
ing  and  service  of  the  writs  of  possession  in  the  ejectment  suits 
was  a  nullity  as  to  this  plaintiff,  because  at  the  time  they  were . 
so  issued  and  served  the  proceedings  on  the  part  of  Cruger  and 
Youmana  in  those  cases  were  stayed  by  order  of  the  court. 
(  White  V.  Elinken,  16  Abb.  109  ;  Bagley  v.  Smith,  2  Sandf. 
651 ;  Starr  v.  Francis^  22  Wend.  633.)  PlaintijQF  could  prove 
that  the  alleged  re-entry  was  fraudulent  and  collusive,  or  any 
other  facts  which  would  avoid  that  defense.  (Old  Code,  §  168 ; 
MandeviUe  v.  Eeynolds,  68  N.  T.  528  ;  Myer  v.  Lathrop,  73 
id.  315.)  A  fraudulent  intent  on  the  part  of  the  Keelers  in 
procuring  the  re-entry  would  be  sufficient  to  avoid  it,  although 
Mr.  Youmans  was  not  privy  to  the  fraud.  {Salomon  v.  Moral, 
53  How.  342 ;  Smart  v.  Harring,  52  id.  505 ;  Hooker  v.  Mather, 
7  Cow.  301 ;  Hildreth  v.  Sands,  2  Johns.  Ch.  35 ;  S.  C,  14 
Johns.  493 ;  Pendleton  v.  Hughes,  65  Barb.  136.) 

William  Kenyon  for  respondents.  An  issuable  fact  not 
alleged,  though  proved,  cannot  form  the  basis  of  a  decree,  the 
judgment  must  be  secundum,  aUegala.  {Field  v.  Mayor,  etc., 
6  N.  Y.  179;  WHght  y.  Delafield,  25  id.  266;  Arnold  v. 
Angell,  62  id.  509.)  Payment  or  tender  of  rent  in  arrear,  the 
costs  and  charges  incurred  by  the  lessor  in  these  actions  of 
ejectment,  is  a  condition  precedent  to  the  right  of  his  lessee  or 
mortgagee  to  have  the  lease  or  the  estate  of  the  lessee  redeemed 
from  the  effects  of  the  judgment  in  ejectment  and  restored  to 
the  lessee  or  his  mortgagee.  (2  R.  S.  506,  §  34 ;  Whitbeck  v. 
Van  Eensselaei^  2  Hun,  55 ;  S.  G.  affirmed,  64  N.  Y.  27 ;  18 
Q.  B.  806 ;  Herman  on  Executions,  534.)  The  costs  in  the 
two  actions  of  ejectment  against  Keelor  having  been  taxed  and 
re-taxed,  on  notice,  in  the  manner  provided  by  the  statute,  be- 
come conclusive  upon  the  defendant  therein  and  those  in  privity 
with  him,  and  cannot  be  attacked  coUaterally.  {PitmmiY.  Mayor  ^ 
etc.,  3  Hun,  370  ;   Supervisors  v.  Briggs,  2  Hill,  135  ;  S.  C, 

2  Denio,  26 ;   White  v.   CoatswoHh,  2  Seld.  137,  143 ;    Van 
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Schaich  v.  Winnie^  8  How.  6  ;  Ndlia  v.  Deforest^  6  id.  413 ; 
Banna  v.  I>exter,  15  Abb.  135  ;  Wait's  Ann,  Code,  626, 
note  e;  S  Wait's  Sup.  Ot.  Pr,  558,  559 ;  11  How.  160 ;  1  id. 
195.) 

Eapallo,  J.  This  action  was  brought  in  August,  1872,  for 
the  foreclosure  of  a  mortgage.  The  complaint  alleged  that  the 
defendant.  Burr  Keeler  2d,  together  with  his  wife,  Jane  Keeler, 
on  the  1st  of  March,  1861,  mortgaged  to  Patience  Keeler  a 
farm  of  fifty  acres  of  land  in  Delaware  county,  to  secure  an 
indebtedness  of  $900,  with  interest.  That  Patience  Keeler 
assigned  this  mortgage  in  December,  1861,  to  the  plaintiff  in 
this  action ;  that  default  had  been  made  in  the  payment  of  the 
principal  and  interest  of  the  mortgage;  and  the  plaintiff 
demanded  as  relief  a  foreclosure  and  sale  of  the  mortgaged 
premises.  The  complaint  contained  6nly  the  ordinary  aver- 
ments of  a  complaint  for  the  foreclosure  of  a  mortgage  upon 
land  in  fee ;  it  did  not  specify  the  title  of  the  mortgagors,  nor 
refer  to  any  lease  or  any  proceedings  in  ejectment,  or  contain 
any  special  matter  whatever.  The  defendants  Eliza  Cruger 
and  Wm.  Youmans,  Jr.,  were  made  parties  on  the  allegation 
that  they  had  or  claimed  some  interest  as  judgment  creditors  of 
the  mortgagor,  which  interest  accrued  subsequently  to  the 
mortgage. 

The  answer  set  out  the  title  of  the  mortgagor,  and  averred, 
among  other  things,  that  he  held  under  a  perpetual  lease  from 
John  Kortright,  reserving  rent,  and  that  the  title  of  the  lessor 
to  the  rents  having  become  vested  in  Eliza  Cruger  and  Wm. 
Youmans,  Jr.,  they  proceeded  by  ejectment  for  non-payment 
of  rent,  and  recovered  judgments  for  possession  and  costs 
against  the  mortgagor  (who  was  the  tenant)  in  February  and 
March,  1871 ;  that  on  the  22d  of  August,  1872,  they  issued 
writs  of  possession  on  said  judgments,  and  that  on  the  same 
day  the  sheriff  of  Delaware  county  dispossessed  the  mortgagor 
and  delivered  possession  of  the  mortgaged  premises  to  the 
plaintiffs  on  the  judgments,  and  claimed  that  the  plaintiff's 
mortgage  was  cut  off  by  those  proceedings. 
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On  the  trial  the  defendants  proved  the  title  of  the  mortgagor 
to  be  that  of  a  lessee  in  fee,  the  recoveries  by  Cruger  and  You- 
mans  against  him  in  ejectment  for  non-pajmient  of  rent,  and 
the  issuing  of  writs  of  possession  to  the  sheriff.  The  proceed- 
ings claimed  to  be  an  execution  of  the  writ  were  substantially 
similar  to  those  in  Newell  v.  Whigham  et  al.,  just  decided,* 
with  the  additional  circumstance  that  on  the  10th  of  August, . 
1871,  before  the  pretended  execution  of  the  writ  of  possession, 
Burr  Keeler  and  his  wife,  the  mortgagors,  without  the  knowl- 
edge of  the  mortgagee  or  her  attorney,  gave  a  written  consent 
to  the  defendant  Youmans,  authorizing  him  to  proceed  in  the 
ejectment  suits,  and  dispossess  them  under  the  judgments 
therein,  they  waiving  all  appeals  and  stays  of  proceedings 
theretofore  obtained  by  Gilbert  &  Maynard,  as  never  authorized. 
Wm.  Youmans,  Jr.,  had  at  that  time  acquired  the  title  of  Eliza 
Cruger,  and  on  the  23d  of  February,  1872,  the  day  after  the 
pretended  dispossession  of  the  mortgagors,  he  conveyed  the 
premises  in  question  to  Jane  Keeler,  one  of  the  mortgagors, 
and  took  back  a  mortgage  for  $1,422  for  the  purchase-money, 
which  mortgage  he  now  claims,  and  the  court  below  has 
adjudged  to  be  a  lien  on  the  premises,  prior  to  the  plaintiff's 
mortgage. 

The  plaintiff  insisted,  on  the  trial,  that  the  writ  of  possession 
was  never  executed  so  as  to  cut  off  the  plaintiff's  right  to 
redeem,  under  her  mortgage ;  that  she  still  had  the  right  to 
redeem,  and  further  that  the  pretended  execution  of  the  writ 
of  possession  was  fraudulent  and  collusive  and  designed  to 
wrongfully  deprive  the  plaintiff  of  the  lien  of  her  mortgage. 

The  finding  of  the  judge  in  respect  to  the  execution  of  the 
writ  of  possession  was  similar  to  that  in  ihiQ  NeweU  Case,  and 
the  reasons  given  for  the  reversal  of  the  judgment  in  that  case 
are  also  applicable  to  this.  The  further  point  is  here  presented, 
more  clearly  than  in  either  of  the  other  cases,  that  the  trial 
judge  erred  in  his  ruling  that  the  question  whether  the  execu- 
tion of  the  writs  of  possession  was  fraudulent  and  collusive 
and  done  for  the  purpose  of  cutting  off  the  title  of  the  plain- 
tiff, could  not  be  considered,  for  the  reason  that  there  was  no 
'  ^Ante,  p.  20. 
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allegation  in  the  complaint  to  that  effect.  This  we  think  was 
error.  The  complaint  was  purely  and  simply  for  the  foreclos- 
ure of  the  mortgage.  All  the  allegations  with  respect  to  the 
proceedings  in  ejectment  came  from  the  defendants,  and  the 
plaintiff  had  the  right  to  give  evidence  on  the  trial,  for  the  pur- 
pose of  avoiding  the  new  matter  set  up  as  a  defense,  of  any 
facts  which  might  have  been  pleaded  by  way  of  reply  when  that 
pleading  was  in  use.  {MandeviUe  v.  EeynoldSy  68  N.  T.  528; 
Meyer  v.  Lathrop^  73  id.  315.) 

By  the  judgment  appealed  from  the  mortgaged  premises 
were  directed  to  be  sold  under  the  plaintiff's  mortgage,  sub- 
ject to  the  mortgage  given  by  Jane  Keeler  to  the  defend- 
ant Youmans  for  $1,422,  on  the  23d  of  February,  1872. 
The  amount  secured  by  this  mortgage  included  the  costs 
for  which  judgment  was  entered  in  the  ejectment  suits,  amount- 
ing to  $1,084.94,  besides  interest  from  1871.  By  the  re-taxa- 
tion of  the  costs  in  the  large  number  of  the  Kortright 
suits  of  the  class  to  which  the  cases  against  Burr  Keeler 
belonged,  it  was  ascertained  that  the  costs  legally  incurred  in 
those  actions  amounted  only  to  about  $220.49.  Whatever  costs 
Mr.  Toumans  is  entitled  to  in  those  actions  would  have  to  be  paid 
by  the  plaintiff  in  this  action,  to  redeem  her  interest  as  mort- 
gagee of  the  leasehold  estate,  and  the  amount  thus  payable  is 
consequently  a  matter  of  much  importance  to  the  parties  in 
this  controversy  and  was  strenuously  litigated  in  this  action.  It 
appears  from  the  findings  that  an  order  was  obtained  for  the 
re-taxation  of  the  costs  in  the  numerous  ejectment  suits,  and 
that  in  the  mass  of  them  they  were  reduced  as  above  stated, 
but  that  afterward  on  the  12th  of  September,  1873,  an  order 
was  obtained  in  the  case  against  Keeler,  and  some  others  of  the 
cases  known  as  the  Kortright  cases,  staying  the  proceedings  for 
re-taxation  on  the  ground  that  the  cases  had  been  settled,  and 
directing  that  the  clerk  should  not  readjust  the  costs  in  those 
cases  without  leave  of  the  court  being  first  obtained,  and,  it 
appearing  to  the  court  that  in  some  of  the  cases  which  had  been 
settled,  the  defendants  on  the  record,  with  whom  the  settle- 
ments had  been  made,  were  not  tli<^  ival  or  tlio  sole  ])artic*^  in 
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interest^  but  that  other  parties  were  interested  as  mortgagees 
or  iDcumbraneers,  the  order  further  provided  that  in  such 
cases  motions  might  be  made,  on  notice,  for  a  readjustment  of 
the  costs  by  the  clerk. 

At  the  time  that  order  was  made  the  present  action  was 
pending.  A  stipulation  was  afterward  entered  into  on  the  part 
of  the  plaintiffs  and  defendants  in  the  ejectment  suits,  called 
the  Kortright  cases,  including  the  action  against  Keeler,  which 
was  signed  by  Mr.  Youmans  and  by  Gilbert  and  Maynard,  then 
the  attorneys  for  the  plaintiff  in  this  action,  for  the  re-taxation 
of  tlie  costs  in  the  Kortright  cases  in  conformity  with  the 
opinion  of  Balcom,  J.,  excepting  those  cases  actually  settled 
and  ended.  But  that  stipulation  contained  a  provision  that  it 
should  not  prejudice  or  affect  the  right  of  any  person  interested 
in  the  premises  in  controversy  in  any  of  the  cases  that  were 
settled  and  ended,  to  make  a  motion  or  institute  any  other  pro- 
ceeding or  action  as  they  might  be  advised,  to  have  said  costs  re- 
taxed  and  readjusted. 

The  right  of  Harriet  Keeler,  the  plaintiff,  as  mortgagee  of 
the  premises  in  question,  to  more  for  a  re-taxation  of  the  costs, 
notwithstanding  the  settlement  made  between  the  landlord  and 
the  mortgagor,  was  thus  preserved  by  the  stipulation  of  the 
parties.  But  even  in  the  absence  of  such  a  stipulation  it  is 
diflBcult  to  see  on  what  principle  the  interest  of  the  mortgagee 
should  be  bound  by  the  consents  and  waivers  given  by  the 
mortgagor,  and  why  it  would  not  be  a  fraud  upon  the  rights 
of  the  mortgagee  to  enforce  them  against  her.  She  had  tlie 
legal  right  to  redeem  on  payment  of  the  back  rent  and  the  costs 
legally  incurred.  It  was  demonstrated  by  a  re-taxation  that 
the  judgments  had  been  entered  for  an  amount  largely  in  excess 
of  the  costs  legally  incurred,  in  fact  nearly  five  times  the  legal 
amount,  and  although  it  was  competent  for  Burr  Keclor,  the 
mortgagor,  to  waive  objection  to  these  costs  on  making  liis 
settlement  with  Youmans,  whereby  he  was  to  acquire  the  fee, 
the  dealings  between  those  parties  should  not  be  allowed  to 
affect  the  rights  of  the  mortgagee,  whose  mortgage  was  duly 
recorded,  and  who  has  done  no  act  in  affirmance  of  the  judg- 
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ments  for  costs.  The  amount  of  those  costs  cannot,  however, 
be  adjusted  in  this  action.  It  is  brought  simply  for  the  fore- 
closure of  the  mortgage.  No  writ  of  possession  having  been 
executed,  the  purchaser  under  the  mortgage  will  acquire  the 
leasehold  title,  subject  only  to  the  payment  of  the  amount  due 
for  back  rents  and  the  legal  costs.  If  the  plaintiff  desires  to 
avail  herself  of  the  right  to  have  the  costs  re-taxed,  she  should 
make  her  motion  for  that  purpose,  to  which  motion  we  see  no 
answer  other  than  the  delay  which  has  intervened.  That  delay 
may  well  be  attributed  to  the  pendency  of  this  action,  and  to 
the  fact  that  after  the  judgment  was  rendered  herein,  which 
sustained  the  validity  of  the  execution  of  the  writ  of  possession, 
a  re-taxation  would  have  been  of  no  avail  to  the  plaintiff  so 
long  as  that  judgment  remained  in  force.  These  matters  will 
doubtless  be  taken  into  consideration  by  the  court  to  whom  the 
application  for  a  re-taxation  may  be  made  in  pursuance  of  the 
stipulation,  and  we  will  not  anticipate  its  decision. 

On  a  new  trial  a  proper  judgment  can  be  rendered  for  the 
foreclosure  of  the  plaintiff's  mortgage  and  a  sale  of  the  mort- 
gaged premises,  subject  only  to  the  prior  lieu  to  the  extent  of 
the  back  rent  due  on  the  lease,  and  the  costs  legally  incurred 
in  the  ejectment  suits,  and  against  these  the  claim  of  the  plain- 
tiff to  allowances  for  use  and  occupation  may  be  determined 
upon  the  facts  which  may  be  established  on  such  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 


Judgment  reversed. 


Barb  ABA  Popfingbr,  Eespondent,  v,  Hknbt  Yutte   et  al., 

Appellants. 

The  provision  of  the  State  Constitution  of  1846  (Art.  14,  §  12),  continning 
the  local  citj  courts  wilh  their  then  powers  and  jurisdiction  "until  other- 
wise directed  by  the  legislature,"  was  superseded  by  the  provision  of  the 
j  udiciary  article  of  the  Constitution,  as  amended  in  1869  (Art.  6,  §  12) 
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in  reference  toeaid  coarts;  and  aa,  b^  the  latter  provision, the  then  ezist- 
ing  powers  and  jurisdiction  of  said  courts  are  permanently  continued, 
and  no  authority  is  given  to  tlie  legislature  to  take  away  any  of  their 
powers  or  jurisdiction,  a  statute  attempting  so  to  do  is  unconstitutional. 

Accordingly  A«^,  that,  as,  at  the  time  of  the  adoption  of  said  amended  judi- 
ciary article  the  Superior  Court  of  the  city  of  New  York  had,  within  its 
territorial  limits,  general  jurisdiction  in  equity  co-equal  with  that  of  the 
Supreme  Court,  the  provision  of  the  Code  of  Civil  Procedure  (§  263,  subd. 
5),  which  purports  to  confine  that  jurisdiction,  in  actions  by  judgment 
creditors,  to  actions  on  its  own  judgments,  is  inoperative  and  void. 

An  objection  to  the  jurisdiction  of  said  Superior  Court  is,  under  the  Code 
of  Qvil  Procedure  (§  266),  matter  of  defense,  and  is  waived  by  defend> 
ant's  appearance,  unless  pleaded. 

In  an  action  by  plaintiff,  as  judgment  creditor  of  defendant  H.,  to  reach 
certain  real'  estate  in  the  hands  of  defendant  C,  the  wife  of  H., 
it  appeared  that,  after  the  indebtedness  to  plaintiff  was  incurred, 
H.  conveyed  certain  premises  to  R.,  subject  to  mortgages  thereon, 
to  secure  certain  claims  held  by  R.  against  him.  This  conveyance 
was  not  found  to  be  fraudulent  in  any  respect.  R.  sold  the  prem- 
ises, receiving  in  exchange  a  mortgage  tliereon  for  himself  and  cer. 
tain  other  premises,  which,  at  the  request  of  H.,  were  conveyed  to  C. 
The  mortgage  was  accepted  by  R.  in  full  satisfaction  of  his  claims 
against  H.  On  foreclosure  the  mortgaged  real  estate  did  not  sell 
for  sufficient  to  pay  the  prior  mortgages,  and  R.  received  nothing 
on  his  mortgage;  C.  realized  about  $155  out  of  the  premises  so  con- 
veyed to  her,  and  with  this  sum  and  other  moneys  of  her  own,  in  all 
$1,800,  she  purchased  other  premises,  which  she  subsequently  sold, 
realizing  therefrom  $6,500,  and  with  $5,500  of  the  avails  she  pur- 
chased the  premises  In  question.  MM,  the  evidence  did  not  justify 
a  finding  that  the  conveyance  to  C,  so  made  with  the  consent  of  R., 
was  in  fraud  of  the  rights  of  the  creditors  of  H.;  that  R.  had  a  per- 
fect right  to  retain  and  apply  the  proceeds  of  the  property  conveyed  to 
him  by  H.  up  to  the  amount  of  his  claims,  and  in  consenting  to  allow 
C.  to  take  title  to  the  property  received  in  exchange,  es  its  value,  with 
what  he  himself  received,  was  less  than  said  claims,  the  creditors  of  H. 
could  in  no  way  have  been  defrauded;  and  that,  therefore,  C.  was  not 
bound  to  account  to  the  creditors  of  her  husband  for  any  benefits 
derived  from  its  proceeds;  and  as  no  money  belonging  to  him  was  traced 
into  the  premises  in  question,  said  creditors  could  not  set  up  any 
resulting  trust  therein. 

Popflnger  ▼.  TtUte  (17  J.  ft  S.  812)  reversed. 

(Argued  January  20,  1886;  decided  March  26,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior  Court  of   the  city   of    New   York,    entered    upon   an 
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order  made  at  the  November  term,  modifying,  and  affirming  as 
modified,  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decis- 
ion of  the  court  on  trial  at  Special  Term.  (Reported  below, 
17  J.  &  S.  312.) 

This  action  was  brought  by  plaintiff  as  judgment  creditor 
of  defendant  Henry  Yutte  to  have  her  judgment  adjudged  to 
be  a  lien  upon  certain  premises  known  as  No.  189  Christie 
street  in  the  city  of  New  York,  the  title  to  which  is  in  defend- 
ant Christine,  wife  of  said  Henry  Yutte,  on  the  ground  tliat 
the  said  title  was  acquired  by  Mrs.  Yutte  in  fraud  of  the  rights 
of  the  creditors  of  her  husband. 

The  material  facts  are  stated  in  the  opinion. 

William  G.  MoOrea  for  appellants.  The  judgment  is 
appealable  to  this  court.  {Chautauque  Bk,  v.  Risley^  19  N.  Y. 
369.)  The  Superior  Court  had  no  jurisdiction  whatever  of  this 
action.  (Code  of  Civ.  Pro.,  §  263,  subd.  5.)  To  justify  the 
courts  in  declaring  a  statute  unconstitutional,  there  must  be  a 
clear  case  of  conflict  with  the  Constitution.  {Roosevelt  v.  Godr 
dard^  62  Barb.  533 ;  People  v.  Bennett^  54  id.  430 ;  Macomher 
V.  New  Tork^  17  Abb.  35  ;  Ex  parte  MoGuUum^  1  Cow.  550  ; 
Kerrigan  v.  Force,  68  N.  Y.  381 ;  //»  re  N.  T.  EL  R,  R. 
Co,,  70  id.  327-361 ;  In  re  Gilbert  EL  R,  R.,  id.  361.)  If  the 
court  has  no  jurisdiction  of  the  subject-matter  of  this  action,  no 
act  of  the  parties  could  confer  the  same,  and  the  objection  thereto 
can  be  taken  at  any  stage.  {Dakin  v.  Demming,  6  Paige,  95 ;  Mo- 
Mahon  V.  RauKr,  47  N.  Y.  67 ;  Harriott  v.  N.  J.  i?.  cfe  Mans. 
Co.,  2  Hill, 262;  People  v.  EartweU,^  Park.  32;  People  v.  Camp- 
hell,  4  id.  386 ;  Smith  v.  ShaWy  12  Johns.  257 ;  CaUahan  v. 
Mayor,  etc,,  N.  Y.,  66  N.  Y.  656.)  A  creditor  of  the  vendor  seek- 
ing to  set  aside  a  sale  on  the  ground  of  fraud  must  give  affirmative 
evidence  to  establish  the  fraudulent  intent ;  mere  suspicion  is  not 
enough.  {Jaeger  y,  KeUey,  52  N.  Y.  274 ;  Bk.  ofSiloer  Creek  v. 
Kelly, i'i  Barb.  550 ;  Holding  v.  Bumham,5S  N.Y.  73 ;  Genesee 
Bk.  V.  Meady  92  id.  637 ;  Digert  v.  Remerschnider,  32  id.  636.) 
If  a  finding  of  fact  be  wholly  unsupported  by  evidence  it  is  re- 
viewable here.    (Putnam  v.  HMell,  42  N.  Y.  106 ;  Beck  v. 


1886.]  PoPFTNGER  r.  YuTTE  et  al.  41 


Statement  of  case. 


Shddan^  48  id.  3G5 ;  Meacham  v.  Burke^  54  id.  217;  Terry  v. 
Waii^  56  id.  91.)  A  trustee  who  mingles  the  trust  moneys 
with  his  own  and  uses  it  must  pay  interest.  {Mumfo7*d  v. 
Murray  J  C  Johns.  Ch.  1 ;  Duffy  v.  Duncan^  32  Barb.  587 ; 
Cowing  V.  Ilomard^  46  id.  579 ;  Bapalje  v.  HaUy  1  Sandf.  Ch. 
399.)  The  rule  that  a  man  may  lose  his  own  property  by  mix- 
ing it  with  that  of  another  only  applies  where  it  cannot  be  dis- 
tinguished after  the  admixture.  {Frost  v.  Willard,  9  Barb. 
440 ;  Morgan  v.  Gregg,  46  id.  183 ;  Seymour  v.  Wycoffj  10 
K  Y.  213.) 

IIen?*y  Welde  for  respondent.  The  burden  of  proving  that 
the  transaction  was  not  fraudulent  rested  with  the  defendants. 
{Durdap  v.  JIawJcina,  59  N.  Y.  342 ;  Newiruirk,  v.  Cordele,  43 
Barb.  448.)  The  defendant  Christine  Yutte  is  liable  as 
trustee  to  plaintiffs  for  the  property  now  held  by  her.  (R.  S., 
part  3,  chap.  1,  tit.  2,  §  52 ;  McCartriey  v.  Bostmck,  32  N.  Y. 
63 ;  Kamp  v.  Kanvp,  46  How.  143 ;  Garfield  v.  Hatmaker^  15 
N.  Y.  475.)  The  trust  estate  or  any  of  its  proceeds  may  be 
followed  by  a  cestui  que  trust  through  the  several  transmuta- 
tions, so  long  ajs  any  part  of  it  is  distinguishable.  {Stephens  v. 
Sinclair^  1  Hill,  143.)  The  plaintiff  is  entitled  to  the  satisfac- 
tion of  her  entire  judgment  out  of  the  property  now  in  the 
hands  of  the  defendant  Christine  Yutte,  upon  the  furtlier 
ground  that  Christine  Yi^tte,  as  trustee,  is  bound  to  account 
for  the  gains  which  she  secured  with  the  judgment  debtor's 
property.  (Story's  Eq.  Jur.,  §§1210,  1212;  Penman  v. 
Slocumy  41  N.  Y.  59.)  A  trustee  who  intermingles  trust 
property  with  h*s  own  must  distinctly  point  out  his  own  or  lose 
all,  and  if  he  deals  with  the  trust  estate  the  cestui  que  trust  may 
claim  the  gains.  (Tiffany  on  Trusts,  34 ;  Seaman  v.  Cook,  14 
111.  501 ;  RusseU  v.  Jackson,  10  Hare,  204,  209.)  The  defend- 
ant Christine  Yutte  was  a  party  to  the  fraud  upon  her  hus- 
band's creditors,  and  the  transfer  to  her  is  absolutely  void.  It 
cannot  serve  as  security  for  moneys  expended  by  her.  {Davis 
V.  Leopold,  87  N,  Y.  620.) 
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Eapallo,  J.  We  think  that  the  Superior  Court  of  the  city 
of  New  York  had  jurisdiction  of  this  case.  By  the  Constitu- 
tion of  1846,  art.  14,  §  12,  the  Superior  Court  was  continued, 
until  otherwise  directed  hy  the  legislature^  with  its  then  pres- 
ent powers  and  jurisdiction. 

Under  the  Code  of  Procedure  the  Superior  Court  of  the  city 
of  Xew  York  had,  within  its  territorial  limits,  general  juris- 
diction in  equity  co-equal  with  that  of  the  Supreme  Court. 
{Bowen  v.  Trustees,  etc.,  Irish  Presb,  Congregation,  6  Bosw. 
245  ;  Porter  v.  Lord,  4  Duer,  682.) 

This  jurisdiction  existed  at  the  time  of  the  adoption  of  arti- 
cle 6,  which  was  on  the  6th  of  December,  1869.  By  that  arti- 
cle (Art,  6,  §  12)  it  was  declared  that  the  Superior  Court  of  the 
city  of  New  York,  with  other  local  courts,  was  continued  with 
the  powers  and  jurisdiction  it  then  possessed  and  svoili  further 
civil  and  criminal  jurisdiction  as  might  bo  conferred  by  law. 
The  words  "until  otherwise  directed  by  the  legislature,'* 
which  were  contained  in  section  12  of  article  14  of  the  Con- 
stitution of  1846,  were  omitted  in  the  amendment  of  1869. 
Although  there  was  no  express  repeal  or  amendment  of  article 
14,  section  12  of  the  Constitution  of  1846,  yet  we  are  of  opin- 
ion that  as  the  amended  article  6,  section  12,  covers  the  same 
subject  as  section  12  of  article  14,  it  must  be  regarded  as  a 
substitute  therefor  and  as  superseding  it  and  permanently  con- 
tinuing the  then  existing  jurisdiction  of  the  Superior  Court, 
with  such  further  jurisdiction  as  might  be  conferred,  and 
depriving  the  legislature  of  the  power  of  taking  away  from 
that  court  any  of  the  jurisdiction  or  powers  which  it  possessed 
at  the  time  of  .the  adoption  of  article  6.  {Ross  v.  City  of 
BrooUyn,  69  N.  Y.  605.) 

For  this  reason  we  think  that  subdivision  5  of  section  263  of 
the  Code  of  Civil  Procedure,  which  purports  to  confine  the 
jurisdiction  of  the  Superior  Court  in  actions  by  judgment  cred- . 
itors  to  actions  on  its  own  judgments,  is  inoperative.  The  objec- 
tion is  unavailable  in  this  action  for  the  further  reason  that  it 
was  not  taken  in  the  answer  ;  as  the  Code  of  Civil  Procedure 
(§  266)  provides  that  want  of  jurisdiction  by  reason  of  the 
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non-existence  of  any  of  tlie  jurisdictional  facts  specified  in  sec- 
tion 263,  is  matter  of  defense  and  is  waived  by  appearance 
unless  pleaded. 

The  grounds  of  the  plaintiffs  present  action  are  that  on  the 
10th  of  June,  1882,  she  recovered  a  judgment  in  the  Marine 
Court  of  the  city  of  New  York  against  Henry  Yutte  for  $494.- 
76,  upon  whicli  execution  was  issued  and  returned  unsatisfied. 
The  trial  judge  found  that  the  indebtedness  upon  which  that 
judgment  was  recovered  arose  prior  to  the  year  1877 ;  that  on 
and  prior  to  July  16,  1877,  Henry  Yutte  was  the  owner  of  a 
piece  of  laud  situated  at  Hempstead,  New  York,  which  was 
subject  to  two  mortgages  amounting  together  to  $7,500,  and 
was  indebted  to  Carl  Reinig  in  $500  for  money  loaned,  and  in 
the  further  sum  of  $168.01  for  a  liability  which  said  Reinig 
had  incurred  as  his  surety  on  an  undertaking  on  appeal ;  that 
on  the  16th  of  June,  1877,  said  Henry  Yutte  conveyed  said 
land  at  Hempstead  to  Reinig  as  security  for  his  indebtedness, 
and  Reinig  held  the  equity  of  redemption  in  said  land,  over 
and  above  his  claims,  in  trust  for  Yutte  until  June  10,  187S ; 
that  in  November,  1878,  said  land  was  sold  under  the  fore- 
closure of  the  first  of  said  two  mortgages  and  did  not  bring  at 
such  sale  enough  to  pay  said  moi*tgages ;  that  Reinig,  while  he 
held  the  title  to  said  land,  had  paid  an  installment  of  interest 
on  said  mortgages  (thus  increasing  his  claim  to  $880  besides 
interest),  and  on  the  10th  of  June,  1878,  he  sold  said  premises 
to  Eliza  Gricke,  receiving  therefor  a  third  mortgage  thereon 
for  $500,  for  liimself,  and  a  deed  of  a  house  in  Jackson  street 
which  he  allowed  to  go  to  the  defendant  Christine  Yutte;  that 
Reinig  made  the  conveyance  of  the  Hempstead  property  to 
Eliza  Gricke  at  the  request  of  Henry  Yutte  and  accepted  the 
third  mortgage  of  $500  in  full  satisfaction  of  the  debts  owing 
to  him  by  Yutte,  and  Eliza  Gricke,  at  the  request  of  Yutte, 
immediately  on  the  conveyance  to  her  of  the  Hempstead  prop- 
erty, conveyed  the  Jackson  street  house  to  Christine  Yutte,  who 
paid  no  consideration  therefor,  and  held  the  same  for  the  ben- 
efit of  Henry  Yutte ;  that  this  conveyance  was  made  to  and 
accepted  by  her  for  the  purpose  of  placing  the  house  in  Jack- 
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son  Street  beyond  the  reach  of  the  creditors  of  Henry  Yutte, 
and  was  fraudulent  as  against  his  creditors;  that  in  July,  1878, 
an  action  for  the  foreclosure  of  a  mortgage  on  the  Jackson 
street  property  was  commenced,  and  that  about  August  1, 
1878,  and  while  said  foreclosure  was  pending,  Christine  Yutte 
exchanged  the  Jackson  street  property  with  "Wm.  H.  Palmer 
for  a  liouse  in  Avenue  C,  and  took  the  deed  thereof  for  the 
benefit  of  Henry  Yutte,  so  far  as  his  creditors  were  concerned; 
that  she  sold  said  house  in  Avenue  C,  on  the  13th  of  January, 
1881,  and  realized  from  said  sale  the  sum  of  $155,  over  and 
above  the  incumbrances  thereon,  and  ten  lots  of  land  in  New 
Jersey  subject  to  a  mortgage,  the  value  of  which  lots  was  un- 
known ;  that  she  still  held  said  lots  at  the  time  of  the  trial  of  this 
action  and  offered  to  convey  them  to  the  plaintiff ;  that  there- 
after Christine  Yutte  with  the  $165  realized  from' the  sale  of 
the  house  in  Avenue  C,  together  with  other  money  derived  by 
her  from  other  sources,  amounting  in  all  to  $1,300,  purchased  a 
lot  in  Sixth  street.  New  York,  from  the  resale  of  which  she 
afterward  realized  $6,500,  in  August,  1882,  yielding  to  her  a 
profit  of  $5,000  over  and  above  the  sum  invested  by  her  in  the 
purchase  of  the  property,  and  that  with  $5,500  of  the  proceeds 
of  the  Sixth  street  property  she  purchased  a  house  and  lot  in 
Christie  street,  New  York,  and  still  holds  the  title  to  the  same, 
and  that  the  said  several  conveyances  to  and  by  her,  and  the 
several  investments  made  by  the  defendants  were  made  with 
the  intent  on  their  part  to  defraud  the  creditors  of  Henry 
Yutte. 

The  court  found  that  only  $155  of  the  money  derived  by 
Christine  Yutte  from  the  sale  of  the  Avenue  C  property  was 
invested  in  the  purchase  of  the  Christie  street  property,  and 
that  all  the  rest  of  the  purchase-money  of  that  property  was 
derived  from  other  sources  which  do  not  appear  to  be  con- 
nected with  Henry  Yutte. 

There  is  no  finding  that  the  conveyance  from  Henry  Yutte 
to  Carl  Reinig  of  the  Hempstead  property  was  fraudulent  in 
any  respect.  A  finding  to  that  effect  was  requested  by  the 
plaintiff,  but  was  refused  by  the  trial  judge.     The  conclusions 
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of  law  of  the  learned  judge  were  that  the  several  conveyances 
to  and  by  Christine  Yutte  were  void  as  to  the  creditors  of 
Henry  Yutte  ;  that  in  dealing  with  said  premises,  and  in  the 
'several  transfers  mentioned,  she  acted  as  such  trustee  to  the 
extent  of  the  interest  of  Henry  Yutte  therein ;  that  the  plain- 
tiff had  a  lien  upon  the  land  in  New  Jersey  to  the  extent  of  his 
judgment,  and  was  entitled  to  an  accounting  for  the  rents  and 
profits  of  the  several  pieces  of  land  held  by  Christine  Yutte  in 
trust  for  the  plaintiff,  and  to  a  judgment  appointing  a  receiver, 
and  directing  a  conveyance  to  him  of  the  Christie  street  prop- 
erty, and  a  sale  thereof  by  him,  and  the  payment  to  the  plain- 
tiff, out  of  the  proceeds  of  such  sale,  of  the  sum  of  $155,  with 
interest  from  June  13,  1881,  on  the  plaintiff's  judgment,  with 
the  costs  of  this  action. 

On  appeal  by  both  parties  to  the  General  Term  from  the 
judgment  entered  on  this  decision,  the  court  modified  the  judg- 
ment so  as  to  direct  the  execution  by  Christine  Yutte  to  a 
receiver,  of  a  full  and  valid  warranty  deed  with  the  ordinary 
covenants,  of  the  Christie  street  property,  and  a  sale  thereof 
by  such  receiver,  and  the  payment  to  the  plaintiff,  out  of  the 
proceeds  of  such  sale,  of  the  sum  of  $494.76,  with  interest  from 
June  19,  1882,  besides  costs,  etc.,  and  that  the  judgment,  as 
modified,  be  affirmed,  with  costa  From  the  whole  of  this  judg- 
ment  the  defendant  Christine  Yutte  appeals  to  this  court. 

There  is  very  little  equity  in  the  case  made  on  the  part  of 
the  plaintiff.  The  whole  claim  on  her  part  is  based  on  the  re- 
ceipt by  the  defendant  Mrs.  Yutte .  of  a  conveyance  of  the 
Jackson  street  property,  which  was  part  of  the  proceeds  of  the 
sale  made  by  Reinig  to  Oricke  of  the  land  at  Hempstead, 
which  had  formerly  belonged  to  Henry  Yutte.  It  is  very 
clearly  shown  by  the  findings  that  Yutte's  interest  in  the  prop- 
erty proved  to  be  of  no  value.  That  by  the  consent  of  Mr. 
Reinig  Mrs.  Yutte  was  allowed  to  receive  the  deed  of  the  Jack- 
son sti*eet  property,  which  was  afterward  exchanged  for  the 
Avenue  C  property,  and  thus  ultimately  yielded  the  sum  of 
$155,  yet  that  sum  was  much  less  than  the  amount  found  to  be 
due  to  Reinig  from  Henry  Yutte,  and  for  which  he  held  the 
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Hempstead  property  as  security,  under  a  conveyance  which  is 
in  no  way  impeached.  He  would  have  had  a  perfect  right  to 
apply  that  Jackson  street  property,  or  its  proceeds,  to  the  pay- 
ment of  his  claim  against  Henry  Yutte.  The  proceeds,  up  to 
the  amount  due  Reinig,  did  not  belong  to  Yutte,  and  in  con- 
senting to  allow  Mrs,  Yutte  to  take  the  Jackson  street  prop- 
erty  neither  he  nor  Mrs.  Yutte  could  in  any  way  defraud  the 
creditors  of  her  husband.  The  finding  of  fraud  in  that  respect  is 
wholly  fanciful  and  unsupported.  The  creditors  of  Yutte 
could  not  have  obtained  any  benefit  from  the  Jackson  street 
property,  or  its  proceeds,  unless  they  exceeded  the  amount  of 
Keinig's  claim,  had  he  insisted,  as  ho  had  a  right  to  do,  upon 
retaining  them  for  himself,  and  fraud  could  not  be  predicated 
of  his  consenting,  with  or  without  the  procurement  of  Yutte,  to 
Mrs.  Yutte  receiving  the  benefits  derived  from  that  property. 
There  is  nothing  in  the  case  to  show  that  Reinig  consented  to 
this  arrangement  for  the  benefit  of  Henry  Yutte,  or  that  the 
latter  ever  had  any  title,  legal  or  equitable,  to  the  Jackson  street 
property.  All  that  appears  is  that  Reinig  held  the  Hempstead 
property  under  a  valid  conveyance,,  as  security  for  a  debt  actu- 
ally due  him  from  Yutte ;  that  the  security  was  worthless,  and 
that  he  consented  to  take  for  his  debt  a  worthless  mortgage  for 
$500,  and  to  give  to  Mrs.  Yutte  the  benefit  of  the  Jackson 
street  house,  by  means  of  which  she  indii-ectly  realized  $155, 
which  was  much  less  than  the  amount  duo  Reinig. 

The  circumstance  that  by  adding  to  the  petty  sum  thus 
obtained  through  the  voluntary  concession  of  Reinig,  other 
money  obtained  by  her  from  other  sources,  and  which  does  not 
appear  to  have  been  derived  in  any  way  from  her  husband,  she 
was  enabled  to  make  a  lucky  speculation  in  the  purchase  of  the 
Sixth  street  property,  by  which  she  made  a  profit  of  $5,000, 
confers  no  equity  on  the  plaintiff.  The  creditors  of  Henry 
Yutte  were  in  no  way  prejudiced  by  any  of  the  dealings,  nor 
deprived  of  any  thing  which  they  could  have  obtained.  No 
funds  of  theirs  or  of  their  debtor  were  employed  in  the  trans- 
action, but  only  the  sum  of  $155,  whiieh  equitably  belonged  to 
Reinig,  and  which  he  could  have  obtained  had  he  not  con- 
sented to  Mrs.  Yutte  taking  the  Jackson  street  property. 
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The  modification  made  by  the  General  Terra  is  still  more 
inequitable.  The  whole  reasoning  of  the  General  Term  is 
based  upon  an  erroneous  assumption,  viz. :  that  the  trial  court 
found  that  the  transfer  of  the  Hempstead  property  made  by 
Henry  Tutte  to  Reinig  was  made  for  the  benefit  of  and  in 
trust  for  Henry  Tutte.  On  that  assnmption  is  built  the  theory 
that  as  to  Tutte's  creditors  the  Hempstead  property  still 
belonged  to  Yutte,  and  that  the  Jackson  street  property  hav- 
ing been  given  in  exchange  for  that^  the  consideration  for  the 
Jackson  street  property  was  furnished  by  Yutte ;  that,  conse- 
quently, Mrs.  Yutte  took  the  title  to  the  Jackson  street  ])rop- 
erty  subject  to  a  resulting  trust  in  favor  of  the  creditors  of  her 
husband,  and  is  bound  to  account  to  them  for  all  benefits 
derived  from  its  proceeds  through  their  subsequent  muta- 
tions. 

A  fundamental  difficulty  with  this  view  of  the  case  is  that 
the  trial  court  made  no  such  finding  as  is  attributed  to  it ;  but, 
although  requested  by  the  plaintiff,  declined  to  find  that  there 
was  any  fraud  in  the  transfer  by  Yutte  to  Reinig.  On  the 
contrary,  the  court  found  as  facts  that  Yutte  was  actually  in- 
debted to  Reinig  for  borrowed  money,  and  that  Reinig  had 
other  claims  against  him,  and  that  the  transfer  of  the  Hemp- 
stead property  was  made  to  Reinig  as  security  for  that  indebt- 
edness, and  that  Reinig  afterward  paid  one  installment  of  the 
interest  on  the  $7,500  of  mortgages  to  which  the  property  was 
subject.  The  only  reference  to  a  trust  for  the  benefit  of 
Yutte  contained  in  the  findings  is  in  the  finding  that  Reinig 
held  the  equity  of  redemption  in  said  land,  over  and  above  the 
amount  of  his  claims  against  Yutte,  for  the  benefit  of  and  in 
trust  for  the  defendant  Yutte,  up  to  the  10th  of  June,  1878, 
when  he  conveyed  to  Eliza  Gricke.  No  fraud  or  invalidity  in 
the  transfer  is  shown  by  such  a  finding.  All  that  it  discloses  is 
tliat  Yutte  was  entitled  to  any  surplus  over  the  amount  of  the 
claims  of  Reinig;  and  it  is  clear  that  there  was  no  surplus,  as 
all  that  was  realized  on  the  sale  of  the  property  was  a  third 
mortgage  for  $500,  which  was  wiped  out  by  the  foreclosure  of 
the  first  mortgage,  and  the  Jackson  street  property  which  was 
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exchanged  for  the  avenne  0  lot,  from  which  was  realized  ulti- 
mately $155  — not  enough  to  reimburse  Reinig  for  the  interest 
he  had  paid  on  the  prior  mortgages  on  the  Hempstead  prop- 
erty, to  say  nothing  of  his  claims  thereon,  for  which  he  held  it 
as  security.  Eeinig  had  a  perfect  right  to  allow  Mrs.  Yutte  to 
have  the  benefit  of  the  Jackson  street  property  and  to  place  it 
beyond  the  reach  of  the  creditors  of  Yutte  ;  and  even  if  this 
were  done  at  the  request  of  Yutte,  it  would  not  invalidate  the 
transaction  nor  make  the  property  his.  No  money  belonging  to 
Yutte  was,  therefore,  traced  into  the  Sixth  street  property,  and 
the  creditors  of  Yutte  could  not,  therefore,  set  up  any  resulting 
trust  therein,  nor  in  the  Christie  street  property,  which  was 
purchased  with  the  proceeds  of  the  Sixth  street  property. 

It  is  needless  to  discuss  the  question  whether,  if  $165  of 
Yutte's  money  had  beeu  employed  in  the  purchase  of  the 
Sixth  street  property,  his  creditors  would  be  entitled  to  follow 
the  entire  profit  of  $5,000  realized  therefrom  into  the  Chris- 
tie street  property. 

The  judgments  of  the  General  and  Special  Terms  should  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


Chester  S.  Colb,  Respondent,  v.  The  State  oif  New  York, 
[S  iK  Appellant. 

113    162 

ii?  -y  The  act  of  1885  (Chap.  238.  Laws  of  1885),  providing  for  the  hearing  and 
^^9  2\l  determination  before  the  board  of  claims,  of  the  claims  of  certain  persons 
while  acting  as  captain  and  harbor-masters  of  the  port  of  New  York, 
and  ratifying  and  legalizing  their  acts,  is  not  in  contravention  of  the  pro- 
vision  of  the  State  Constitution  (Art.  3.  §  19),  declaring  that  "  the  legis- 
lature shall  neither  audit  nor  allow  any  private  claim  or  account  against 
the  State,"  etc.  While  the  said  provision  prohibits  the  legislature  itself 
from  auditing  or  allowing  such  claims,  it  recognizes  its  power  to  provide 
by  law  for  the  audit  and  allowance  thereof  by  some  appropriate  tribunal. 
The  power  of  the  legislature  in  this  respect  is  not  restricted  to  claims 
founded  on  a  legal  liability  enforceable  as  against  an  individual  by  action. 
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but  in  special  cases,  where  in  its  judgment  justice  requires,  it  may  give 
power  to  tUe  board  of  claims  or  otlier  tribunals,  to  disregard  defenses 
strictly  legaj,  and  to  hear  and  determine  claims  against  the  State,  founded 
in  right  and  j  ustice. 

R  seems,  however,  as  a  general  rule,  and  in  the  absence  of  express  provis- 
ion, the  authority  of  said  board  is  confined  to  the  allowance  of  legal 
claims. 

The  said  act  is  not  violative  of  the  constitutional  provision  (Art.  8,  g  10;, 
declaring  that  a  private  or  local  bill  shall  embrace  but  one  subject,  and 
that  shall  be  expressed  in  its  title. 

Nor  does  said  act  contravene  the  constitutional  prohibitions  (Art.  8,  §§  18, 
24),  against  the  passage  of  private  bills,  creating,  increasing  or  decreasing 
fees,  percentages  or  allowances  of  public  officers  during  the  term  for 
which  they  were  appointed,  or  granting  extra  compensation  to  public 
officers. 

The  said  act  is  not  in  contravention  of  the  Constitution  of  the  United 
States." 

(Argued  January  21,  1886;  decided  March  26,  1886.) 

Appeal  from  an  award  of  the  board  of  claims  made  July 
31,  1885,  in  favor  of  plaintiff,  upon  a  claim  presented  under 
the  act,  chapter  238,  Laws  of  1885. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Denis  O'Brien  for  appellant.  This  act  of  1885  (Chap.  238) 
violates  section  16,  article  3  of  the  Constitution.  {In  re  Pauly 
9^  N.  Y.  507 ;  Oity  of  Watertawn  v.  Fairbanks^  65  id.  688 ; 
In  re  Blodgett^  89  id.  395;  In  re  Lands  in  Town  of 
Flaibmh,  60  id.  398, 407 ;  People  v.  Supers  of  Chautavqua  Co.y 
43  id.  21 ;  1  Dwarris  on  Statutes,  354 ;  People  v.  Allen^  42  N. 
T,  378 ;  Huher  v.  People,  49  id.  135;  OasJcin  v.  Meek,  42  id. 
186 ;  Baldwin  v.  Mayor,  etc,,  2  Kcyes,  392 ;  Li  re  Estate  of 
Goddard,  94  N.  Y,  548,)  If  it  be  claimed  that  these  claimants 
are  in  office  under  any  law  not  repealed  by  the  act  of  1883,  then 
the  act  of  1885  is  in  violation  of  sections  18  and  24,  article  3  of 
the  Constitution.  {People  v.  Albertson,  55  N.  Y.  50.)  The 
act  of  1885  violates  section  19,  article  3  of  the  Constitution. 
{In  re  Murphy,  24  Hun,  594  ;  Morris  v.  People,  3  Denio,  381 ; 
Baldwin  v.  Mayor,  etc.,  2  Keyes,  399  ;  Cooley  on  Const.  Lim. 
88,  174 ;  People  v.  Otis,  24  Ilun,  522  ;  affirmed,  90  K  Y.  48 ; 
ComTnonwealth  v.  Maxwell,  27  Penn.  St.  444,  456 ;  Burch  y. 
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Newbury,  10  N.  Y.  371;  Bagtfs  Appeal,  43  Pcnn.  St.  512; 
People  V.  Supers  of  Kings,  52  N.  Y.  563.)  The  Constitution 
furnishes  no  authority  for  gratuities,  or  for  raising  money  by 
taxation  for  giving  away,  or  creating  by  "legislative  judg- 
ments "  an  indebtedness  or  obligation  against  the  State  where 
otherwise  there  could  be  none,  either  legal,  equitable  or  moral. 
{Perkins  v.  Inhabitants  of  Milfordy  59  Me.  315,  318  ;  Bald- 
win V.  Mayor,  etc.,  2  Keyes,  399;  60  N.  Y.  398,  406 ;  Weis- 
mer  v.  Village  of  Douglas,  64  id.  91 ;  Guilford  v.  Supervis- 
ors, 13  id.  143.) 

J,  Rider  Cady  for  respondent.  The  State  assumes  liability 
for  the  result  of  the  negligence  of  its  officers  or  mere  employes, 
where  without  such  statute  its  sovereignty  would  prevent  re^ 
covery.  {Sipple  v.  State,  99  N.  Y.  284  ;  Lewis  v.  State,  96 
id.  71. )  The  whole  law-making  power  of  the  State  is  vested  in 
the  legislature  which  is  omnipotent,  unless  restricted  by  the 
express  or  implied  provirfons  of  the  State  or  National  Constitu- 
tion. (N".  Y.  Const.,  art.  3,  §  1 ;  Potter's  Dwarris  on  Statutes, 
62  ;  Cooley's  Const.  Lim.  [5th  ed.],  rule  4,  p.  199  ;  rule  5,  p. 
202 ;  rule  6,  pp.  205,  207 ;  In  re  Sackett  St.,  74  N.  Y.  95  ; 
People  V.  Bradley,  64  Barb.  228  ;  Tift  v.  City  of  Buffalo, 
82  N.  Y.  204.)  The  practical  construction  by  the  legislature 
in-  many  successive  sessions,  as  shown  by  its  statutory  enact- 
ments, is  entitled  to  great  weight  in  the  interpretation  of  the 
Constitution.  {People,  ex  rel,  Williams,  v.  Dayton,  55  N.  Y. 
367;  Dermott  v.  The  State,  99  id.  111.)  The  act  of  1885 
(Chap.  238)  is  not  unconstitutional,  because  it  legalizes  past  acta 
and  is  in  that  sense  retrospective.  (3  Story's  Com.  on  Const., 
§  1339  ;  Cooley's  Const.  Lim.  [5th  ed.]  321 ;  Burch  v.  N'ew- 
hury,  10  N.  Y.  520 ;  Southwick  v.  Southwick,  49  id.  520 ;  Bay 
V.  Gage,  36  Barb.  447.)  The  right  of  the  State  of  New  York 
to  provide  police  regulations  for  the  waters  of  the  port  of  New 
York,  provided  the  State  sees  fit  to  pay  for  their  enforcement 
by  a  salary  and  not  by  a  tax  upon  tonnage  or  by  any  other  burden 
upon  commerce  forbidden  by  the  Federal  Constitution,  has  been 
jiK^icIall^  8iigftaine(}  as  a  proper  exercise  of  the  police  power  of 
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the  State.  (Coolej's  Const.  Lira.  fStli  ed.]  722 ;  VanderUU 
V.  Adama,  7  Cow.  349  ;  Benedict  v.  VanderbiUy  1  Robt.  194 ; 
Mobile  V.  Kimball,  102  U.  S.  691.)  All  presumptions  ^are  in 
favor  of  the  constitutionality  of  the  statute ;  an  adverse  doubt- 
ful construction  is  not  sufficient.  {In  re  SV.  T.  El,  Ji.  H.  Co., 
70  N.  Y.  327  ;  People  v.  Sup'ra  of  Orange,  17  id.  235  ;  People, 
ex  rel.  Bolton,  v.  Alhertaon,  55  id.  50  ;  People,  ex  rel.  Hatfield, 
V.  CamMock,  78  id.  356 ;  Sage  v.  City  of  Brooklyn,  89  id.  196.) 

Kapallo,  J.  This  appeal  must  be  determined  on  the  facts 
found  by  the  board  of  claims,  and  the  conclusions  of  law  stated 
by  them  in  their  decision,  and  excepted  to  by  the  State.  Even 
if  there  should  be  found  in  the  opinions  of  the  members  of  the 
board  any  views  in  which  we  do  not  concur,  that  would  not  be 
ground  of  reversal,  provided  we  concur  in  their  conditions  of 
law. 

Various  points  wei'e  argued  by  the  learned  attorney-general 
in  support  of  the  appeal,  to  which  we  will  refer,  but  the  main 
ground  upon  which  he  claimed,  upon  the  argument,  that  the 
decision  of  the  board  of  claims  should  be  reversed,  was  that  the 
act  of  1885  (Chap.  238)  contravened  section  19  of  article  3  of 
the  Constitution  of  this  State,  which  provides  that  "  the  legis- 
lature shall  neither  aiidit  nor  aZIow  any  private  claim  or  account 
against  the  State,  but  may  appropriate  money  to  pay  such 
claims  as  shall  have  been  audited  and  allowed  according  to 
law." 

This  being  the  principal  point  urged,  we  will  first  give  it  our 
attention. 

The  act  of  1885  (Chap.  238,  §  1)  enacts  that  the  acts  and 
services  of  Chester  S,  Cole  while  acting  as  captain  of  the  port 
of  tlie  city  of  New  York,  and  of  eleven  other  persons  named 
in  the  act,  while  acting  as  harbor-masters  of  the  same  port, 
"  actually  performed  by  them  from  and  including  May  24, 1883, 
to  and  including  May  24,  1884,  are  hereby  respectively  ratified, 
legalized  and  confirmed.'' 

Section  2  enacts  that  '^jurisdiction  is  hereby  conferred  upon 
the  board  of  claims  to  hear,  audit  and  determine  the  claiins  of 
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the  persons  named  in  section  1  hereof,  or  of  their  legal  rep- 
resentatives, for  a  reasonable  compensation  for  such  services 
rendered,  and  for  expenditures  incurred  by  said  individuals 
respectively  as  acting  captain  of  the  port  of  New  York  and 
harbor-masters  of  the  port  of  New  York  from  and  including 
the  24:thday  of  May,  1883,  to  and  including  the  24th  day  of 
May,  1884." 

It  is  apparent  that  the  act  does  not  come  witliia  the  prohi- 
bition against  the  auditing  by  the  legislature  of  any  private 
claim.  The  act  does  not  purport  to  audit  the  claims.  This 
the  legislature  could  not  do,  however  just  the  claim,  or  how- 
ever legal  it  might  be  if  preferred  against  an  individual.  The 
Constitution  prohibits  the  legislature  from  exercising  the  power 
of  itself  auditing  claims,  which  is  in  its  nature  judicial,  but 
provides  for  the  payment  of  claims  which  shall  liave  been  au- 
dited or  allowed  according  to  law  ;  thus  recognizing  the  power 
of  the  legislature  to  provide  by  law  for  the  auditing  and  allow- 
ing by  some  appropriate  tribunal  of  claims  against  the  State. 

It  is  contended,  however,  that  the  act  does  come  within  the 
prohibition  against  allowing  claims  against  the  State. 

It  must  be  observed  that  the  act  of  1885  does  not  even 
assume  to  allow  these  claims.  It  simply  submits  them  to  the 
arbitrament  of  the  board  of  claims,  a  judicial  body  established 
for  the  purpose  of  passing  npon  claims  against  the  State.  It 
gives  jurisdiction  to  that  tribunal  to  hear  and  determine  those 
claims,  but  does  not  dictate  how  it  shall  decide  upon  them. 
The  only  limitation  upon  the  power  of  the  board  to  decide  is, 
that  it  shall  confine  itself  to  a  reasonable  compensation  for  ser- 
vices performed  and  expenses  incurred  during  the  year  speci- 
fied. Under  the  authority  conferred  by  the  act,  that  tribunal, 
if  it  deemed  the  claims  unjust,  might  have  rejected  them  in 
toto.  The  power  to  hear  and  determine  includes  power  to  re- 
ject as  well  as  to  allow.  Construing  the  constitutional  restric- 
tion literally,  it  was  not  violated  by  giving  to  the  board  juris- 
diction to  hear  and  determine.  The  enactment  was  conse- 
quently purely  legislative  and  in  no  sense  an  exercise  of  judi- 
cial power. 


1886.]  CoLB  V,  The  Statk  of  New  Yoek.  53 

Opinion  of  tlie  Court,  per  Rapallo,  J. 

It  is  contended,  however,  that  the  enactment  was  violative 
of  the  spirit  and  intent  of  the  constitutional  prohibition,  if  not 
of  its  letter.  That  it  was  intended  not  merely  to  prevent  the 
legislature  from  itself  acting  judicially  in  passing  upon  private 
claims,  but  from  passing  any  law  under  which  a  private  claim 
could  be  recognized  by  or  established  against  the  State,  how- 
ever jnst  and  equitable  it  might  be,  unless  it  was  founded  on  a 
legal  liability  which  could  be  enforced  by  the  courts  of  justice 
against  an  individual  or  a  corporation.  We  find  no  such  restric- 
tion upon  the  legislative  power  in  the  State  Constitution.  The 
act  establishing  the  board  of  claims  (Laws  of  1883,  chap.  205, 
amended  by  Laws  of  1884,  chap.  60)  confers  upon  the  board 
jurisdiction  to  hear,  audit  and  determine  all  private  claims  which 
shall  have  accrued  within  two  years,  except  such  as  are  barred 
by  existing  statutes.  But  that  restriction  was  imposed  by  the 
legislature  and  is  subject  to  modification  by  it. 

The  statute  of  limitations  and  other  legal  defenses  are,  under 
the  general  law,  available  to  the  State  as  against  a  private  claim 
preferred  to  the  board  of  claims,  and  as  a  general  rule  it  lias 
been  considered  that  the  authority  of  the  board  is  confined  to 
the  allowance  of  legal  claims.  But  can  it  be  maintained 
that  it  would  be  beyond  the  power  of  the  legislature,  in  special 
cases,  where  in  its  judgment  justice  and  right  demanded  it,  to 
give  power  to  the  board  of  claims  to  disregard  defenses  strictly 
legal  ?  We  are  unable  to  find  in  the  Constitution  any  thing 
which  deprives  the  legislature  of  the  power  of  giving  to  the 
board  of  claims,  or  any  other  proper  tribunal,  jurisdiction  to 
hear  and  determine  claims  against  the  State  wliich  are  founded 
in  right  and  justice,  solely  for  the  reason  that  they  could  not 
be  enforced  against  an  individual  in  the  courts.  Power  to  dis- 
regard the  limitation  as  to  time  was  exercised  in  chapter  204  of 
the  Laws  of  1884,  which  enacted  that  the  claim  of  James 
Cralloway  before  the  board  of  claims  should  be  exempted  from 
the  limitation  contained  in  the  act  of  1883  (Chap.  205).  And 
by  chapter  418  of  the  Laws  of  1884,  exclusive  jurisdiction  was 
conferred  upon  the  board  ot  claims  to  audit  and  allow  the 
claims  of  owners  of  diseased  cattle  slaughtered  to  prevent  the 
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spread  of  contagious  diseases,  though  it  is  by  no  naeans  clear 
that  for  the  public  safety  the  legislature  might  not  require  the 
destruction  of  such  cattle  without  making  compensation. 

Where  the  creation  of  a  particular  class  of  liabilities  is  pro- 
hibited by  the  Constitution,  it  would  of  course  be  an  infraction 
of  that  instrument  to  pass  any  law  authorizing  their  enforce- 
ment, but  in  the  absence  of  any  such  prohibition  there  is  no 
good  reason  why  the  State  should  be  powerless  to  do  justice,  or 
to  recognize  obligations  which  are  meritorious  and  honorary 
and  to  provide  tribunals  to  pass  upon  them.  The  le^slative 
power  is  sufficient,  even  as  between  individuals,  to  afford  new 
remedies  and  to  create  liabilities  not  before  existing,  where  they 
are  based  upon  general  principles  of  justice. 

As  a  general  rule  money  expended  or  services  rendered  by 
one  individual  for  the  benefit  of  another,  but  without  liis 
request  or  authority,  do  not  create  a  legal  liability  on  the  part 
of  the  person  benefited  to  make  compensation.  But  a  law 
which  should  provide  that  in  every  such  case,  if  the  party  ben- 
efited ratifies  the  acts  of  the  other,  and  accepts  the  benefits,  he 
should  be  liablp,  would  be  free  from  objection,  so  far,  at  all 
events,  as  it  should  apply  to  future  transactions.  Where  the 
legislature  is  dealing  with  the  imperfect  obligation  arising  from 
such  a  state  of  facts,  it  seems  to  us  that  it  does  not  transcend 
its  powers  by  passing  a  law  affording  a  remedy  even  in  respect 
to  past  transactions,  where  the  State  adopts  the  acts  and  is  the 
party  to  make  the  compensation,  and  no  rights  of  individuals, 
which  are  protected  by  the  Constitution,  are  invaded. 

In  this  point  of  view,  it  is  material  to  consider  the  nature  of 
the  claim  which  the  board  of  claims  was  empowered  by  the  act 
of  1855  to  hear  and  determine,  and  the  determination  which 
it  made. 

The  office  of  captain  of  the  port  was  created  by  chapter  436 
of  the  Laws  of  1860.  Section  1  of  that  act  authorized  the 
appointment  of  a  captain  of  the  port,  to  hold  office  for  three 
years,  and  section  2  prescribed  his  duties,  which  were,  to  prose- 
cute for  all  violations  of  law  in  respect  to  the  harbor  of  New 
York  ;  to  provide  suitable  accommodations  at  the  piers,  slips 
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and  basins  in  said  harbor,  for  the  lading  and  discharging  of 
vessels,  and  to  designate  anchoring  grounds  for  vessels  in  said 
harbor.  Section  3  aathorized  the  appointment  of  eleven 
harbor-masters  to  assist  the  captain  in  the  discharge  of  his 
duties.  Section  C  provided  that  all  fines  and  penalties  recov- 
ered and  fees  collectible  should  constitute  a  fund  to  be  kept  bj 
the  captain  of  the  port,  and  section  7  directed  that  this  fund, 
after  deducting  office  and  legal  expenses,  be  divided  by  the 
captain  of  the  port  between  himself  and  the  harbor-masters. 
:/,The  act  of  1862  (Chap.  407),  entitled  «  An  act  defining  and 
regulating  the  powers,  duties  and  compensation  of  the  captain 
of  the  port  and  harbor-masters  of  the  port  of  New  York,"  was 
a  revision  of  the  former  acts  relating  to  those  subjects.  Sec- 
tion 1  provided  for  the  appohitment  of  a  captain  of  the  port 
and  eleven  harbor-masters.  The  captain  was  to  hold  office  for 
three  years  and  until  another  should  be  appointed,  unless  sooner 
removed  for  cause.  Section  5  directed  that  he  should  collect 
all  the  fees,  etc.,  and  divide  them  equally,  after  deducting  ex- 
penses, between  himself  and  the  harbor-masters.  Section  G  pre- 
scribed the  fees,  which  were,  on  all  domestic  and  foreign  vessels 
registeringover  one  hundred  and  fifty  tons,  one  and  one-half  cents 
per  ton,  and  on  all  other  foreign  vessels  three  cents  per  ton,  to  be 
computed  upon  the  tonnage  expressed  in  their  registers.  Section 
14  provided,  "  the  term  of  office  of  the  present  captain  of  the 
'port  and  harbor-masters  of  the  port  of  New  York  shall  con- 
tinue during  the  terms  for  which  they  were  appointed,  unless 
they  shall  be  removed  for  cause  according  to  the  provisions  of 
tliis  act,  and  the  present  captain  of  the  port  and  harbor-masters 
shall  be  governed  by,  and  be  subject  to  this  act." 

It  is  very  clear  that  the  office  of  captain  of  the  port  was  not 
created  by  the  act  of  1862,  but  was  recognized  by  that  act  as  a 
tlien  existing  office.  The  claimant  was  appointed  under  that 
act,  and  it  was  admitted  by  the  State,  on  the  trial  before  the 
board  of  claims,  that  on  the  5th  of  January,  1880,  the  claimant 
was  duly  appointed  by  the  governor,  by  and  with  the  consent 
and  advice  of  the  senate,  to  the  office  of  captain  of  the  port  of 
New  York  for  tlie  term  of  three  years,  and  until  another  should 
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bo  appointed ;  tliat  he  duly  qaalified  and  received  his  coiiimis- 
gion,  and  entered  upon  the  discharge  of  the  duties  of  his  office, 
and  that  no  successor  had  been  appointed  in  his  place. 

In  1876  the  Supremo  Court  of  the  United  States  decided,  in 
the  csLse  oi  InTJian  Steamship  Co.  v.  Tinker  (94  U.  S.  238), 
that  so  much  of  the  act  of  1862  (Chap.  467)  as  required  vessels 
entering  the  port  to  pay  a  percentage  per  ton,  to  be  computed 
on  the  tonnage  expressed  in  their  registers,  was  a  violation  of 
the  provisions  of  the  Constitution  of  the  United  States,  which 
prohibit  the  States  from  laying  duties  on  tonnage.  The 
court  at  the  same  time  impliedly  acknowledge  tlje  propriety, 
and  even  the  necessity  of  the  other  provisions  of  the  act  of 
1862.  The  means  of  compensation  attempted  to  be  provided 
for  the  captain  of  the  port  and  harbor-masters,  by  the  act  of 
1862,  being  thus  cut  off,  the  legislature  of  this  State,  on  the  4th 
of  May,  1883,  and  while  the  claimant  was  still  in  office,  passed 
the  act  (Laws  of  1883,  cliap.  357)  entitled  "An  act  to  provide 
for  the  appointment  of  a  captain  of  the  port  of  New  York,  and 
defining  and  regulating  the  powers,  duties  and  compensation  of 
said  officer,  and  repealing  chapter  487  of  the  Laws  of  1862." 
By  section  1  the  governor,  by  and  with  the  advice  and  consent 
of  the  senate,  was  authorized  to  appoint  an  officer,  to  be  called 
captain  of  the  port  of  New  York,  and  to  assist  him,  eleven  har- 
bor-masters. 

By  section  13  the  captain  was  to  receive  an  annual  salary  of 
$3,500,  and  in  addition  thereto  such  moneys  as  should  have 
been  necessarily  expended  for  office  and  legal  expenses,  not  to 
exceed  in  any  month  $200.  By  section  16  'chapter  467  of  the 
Laws  of  1862  was  repealed,  and  the  offices  created  by  that  act 
were  abolished.  No  appointment  of  captain  of  the  port  or 
harbor-masters  appears  to  have  been  made  under  that  act  of 
1883,  nor  does  it  appear  in  the  jease  that  any  person  other  than 
the  plaintiff  and  the  harbor-masters  then  in  office  was  author- 
ized to  discliarge  the  duties  of  those  offices.  The  act  contained 
no  provision  such  as  is  contained  in  the  act  of  1885  (Chap.  238, 
§  1)  declaring  these  offices  vacant.  The  office  of  captain 
of  the  port  was  not,  as  has  been  shown,  created  by  the  act  of 
1862  (Chap.  467),  and  as  the  act  of  1883  purported  to  abolish 
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only  the  offices  created  bj  the  act  of  1862,  the  claimant  did  not 
regard  his  office  as  abolished,  and  accordingly  held  over  from 
1883  to  1884  without  interference,  so  far  as  appears. 

On  the  trial  before  the  board  of  claims  the  board  took  proofs 
concerning  tlie  services  rendered,  their  necessity  and  value,  and 
the  expenses  incurred  by  the  claimant,  and  found  as  facts  that 
the  claimant,  from  and  including  May  24,  1883,  to  and  includ- 
ing May  24,  1884,  performed  and  rendered  acts  and  services  as 
captain  of  the  port  of  New  York,  and  that  a  reasonable  com- 
pensation for  such  acts  and  services  was  the  sum  of  $3,150 ; 
that  during  the  same  period  the  claimant  necessarily  incurred 
and  paid  as  iucident  to  said  acts  and  services  as  captain  of  the 
port  for  rent  of  office,  janitor's  fees,  coal,  stationery,  and  other 
miscellaneous  office  expenses,  the  sum  of  $410,  amounting 
together  to  $3,660,  no  part  of  which  had  ever  been  paid  ;  that 
by  the  act  of  1885  said  acts  and  services  were  ratitied  and  con- 
firmed and  jurisdiction  was  conferred  upon  the  board  to  hear, 
audit  and  determine  the  claim,  and  on  those  facts  the  board 
found,  decided  and  determined  that  the  claimant  was  entitled 
to  an  award  for  the  sum  of  $3,560. 

The  board  appear,  from  these  findings  and  conclusions,  to 
have  passed  upon  the  merits,  as  well  as  the  amount,  of  the 
claimant's  claim,  and  whatever  may  have  been  said  in  the  opin- 
ions  of  the  different  members  of  the  board,  its  conclusion 
and  decision  cannot  be  disturbed,  if  the  board  had  the  power  to 
decide  as  it  did,  and  the  findings  disclose  no  legal  error  in  the 
decision.  One  of  the  commissioners  composing  the  board  was 
of  opinion  that  the  offices  of  captain  of  the  port  and  harbor- 
masters were  not  abolished  by  the  act  of  1883,  and  there  was  at 
least  plausible  ground  for  that  view.  The  claimant  was  ap- 
pointed to  hold  office  until  a  successor  should  be  appointed, 
and  continued  to  perform  his  important  official  duties,  and  in- 
cur expenses  therein  after  May,  1883,  until  May,  1884,  with- 
out, so  far  as  appears,  any  question  having  been  raised  as  to  his 
right  so  to  act,  and  no  person  being  appointed  in  the  interim  to 
perforin  those  duties.  The  means  which  the  legislature  liad 
attempted' to  provide  by  the  acts  of  1860  and  1862  for  his  com- 
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peneation  failed,  by  reason  of  being  found  to  be  violative  of 
the  Constitution  of  the  United  States,  and  the  legislature,  hav- 
ing these  facts  before  it,  in  1885  ratified  and  adopted  the  offi- 
cial acts  of  the  claimant,  and  gave  jurisdiction  to  the  board  of 
claims  to  pass  upon  his  claim  for  a  reasonable  compensation 
and  the  amount  thereof.  Even  if  it  should  be  conceded  that 
the  claim  was  not  one  which  would  have  been  enforced  in  an 
action  in  the  courts,  if  the  services  had  been  rendered  to  an  in- 
dividual, yet  it  had  a  basis  in  justice  and  equity,  and,  in  our 
judgment,  it  was  within  the  constitutional  power  of  the  legis- 
lature to  confer  jurisdiction  on  the  board  of  claims  to  take  cog- 
nizance of  and  determine  it. 

The  further  objection  is  taken  that  the  act  of  1885  violates 
section  16  of  article  3  in  embracing  two  subjects,  viz.,  the 
legalizing  of  the  acts  of  the  captain  of  the  port  and  harbor- 
masters, and  the  subject  of  conferring  jurisdiction  on  the  board 
of  claims  to  hear  and  determine  their  claims,  and  the  provision 
declaring  from  what  date  their  offices  should  be  deemed  vacant. 

We  think  that  even  if  the  act  is  regarded  as  local  or  private, 
all  these  subjects  are  sufficiently  connected  to  authorize  their 
being  embraced  in  one  act.  They  all  relate  to  the  captain  of 
the  port  and  harbor-masters  of  the  port  of  New  York,  and  if 
the  act  had  borne  that  title  it  would  be  unobjectionable  under 
the  decision  of  this  court  in  Board  of  Water  Commissioners 
V.  Dwighty  "'^decided  December  8, 1885.  It  legalizes  the  acts  of 
those  officers  during  a  specified  period,  authorizes  the  submis-. 
sion  of  their  claims  for  compensation  during  the  same  period 
to  the  board  of  claims,  and  declares  from  what  date  their  offices 
shall  bo  deemed  vacant.  It  was  not  necessary  to  pass  a  sepa- 
rate act  for  each  of  these  provisions. 

The  objection  that  the  act  of  1885  is  a  private  or  local  bill 
creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers  during  the  term  for  which  they  were 
appointed,  or  that  it  grants  extra  compensation  to  public  officers, 
and  therefore  void  under  sections  18  and  24  of  article  3,  is  in 
our  opinion  untenable.  The  act  does  not  do  either  of  the  pro- 
hibited things.  It  does  not  grant  any  extra  compensation  or 
*  •101  K.  Y.  9. 
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increase  fees,  percentages  or  allowances  to  officers  during  the 
term  of  office  for  which  they  were  appointed.  The  whole 
theory  of  the  counsel  for  the  State  is  that  during  tlie  time  the 
services  were  rendered  the  claimant  was  out  of  office  and  his 
office  abolished.  It  grants  no  extra  compensation.  It  merely 
gives  jurisdiction  to  hear  and  determine  a  claim  for  reasonable 
compensation  for  services  rendered  in  a  case  where  the  com- 
pensation attempted  to  be  provided  by  law  failed  by  reason  of 
the  invalidity,  under  the  Constitution  of  the  United  States,  of 
the  provision  for  such  compensation,  and  the  claimants  bad 
consequently  rendered  beneficial  services,  accepted  and  ratified 
by  the  legislature,  without  any  valid  provision  for  their  com- 
pensation. Itdoes  not  come  within  the  evils  at  which  the 
constitutional  prohibition  was  aimed. 

The  point  taken  before  the  board  of  claims,  that  the  act  of 
1885  was  in  contravention  of  the  Constitution  of  the  United 
States,  was  not  insisted  upon  on  the  argument  in  this  court  and 
has  no  fpundation.  The  only  provision  of  the  act  of  1862, 
which  was  subject  to  that  objection,  was  that  which  required 
vessels  loading  or  unloading  in  the  port  of  New  York  to  pay 
a  certain  percentage  per  ton,  to  be  computed  on  the  tonnage 
expressed  in  their  register  or  certificate  of  enrollment.  {Inman 
S.  S,  Co.  V.  Tinker,  94  U.  S.  238.) 

The  award  of  the  board  of  claims  should  be  affirmed,  with 
costs. 

All  concur,  except  Danforth,  J.,  dissenting. 

Award  affirmed. 


Jacjob  Lorillard,  Respondent,  v.  William  P.  Clyde  et  al.,    Icfe  -gg. 

Appellants.  '^    ^' 

Defendant,  for  a  valuable  oonsideration,  guaranteed  to  plaintiff  annual  divi- 
dends of  not  less  than  seven  per  cent  upon  stock  held  by  the  latter  in  a 
corporation.  In  an  action  upon  the  guaranty  to  recover  dividends  for  the 
years  1877  and  1878,  defendants  pleaded  in  bar  a  judgment  in  plaintiffs 
favor  in  an  action  brought  by  him  in  1881,  to  recover  dividends  for  the 
years  1875  and  1876,  in  which  action  defendants  pleaded  as  a  bar  the  pend. 
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encj  of  a  former  action  to  recover  the  dividends  for  1877  and  1878,  the 
complaint  in  which  action  was  dismissed  subsequent  to  the  trial  of  the 
second  action.  Heldy  that  the  question  as  to  the  validity  of  the  plea  in  bar 
wasre^  adjucUcata,  as  between  the  parties,  and  defendants  were  estopped 
by  the  decision  in  the  second  action;  also  held,  tbat  it  was  not  essential  to 
raise  the  objection  by  pleading,  as  it  appeared  in  the  record  of  the  judg- 
ment introduced  by  defendants,  for  the  purpose  of  establishing  their 
defense;  and  that  it  was  not  necessary  that  the  record  on  appeal  should 
show  it  was  raised  in  the  court  below;  also,  that  if  there  was  no  ad- 
judication in  the  second  action,  constituting  the  estoppel,  defendants 
should  have  made  it  appear  on  the  trial  of  this  action  and  have  had 
some  finding  in  reference  thereto. 

(Argued  March  4,  1886  ;  decided  March  26,  1886.) 

Appkal  from  judgment  of  the  General  Terra  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  August  11, 
1884,  which  affirmed  a  judgment  in  favor  of  plaintiflF,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  upon  a  guaranty  executed  by  defend- 
ants, which,  wherein  also  the  material  facts  are  stated,  is  set 
forth  in  the  opinion. 

B.  F.  Tracy  for  appellants.  The  true  distinction  between 
demands  or  rights  of  action  which  are  single  and  those  which 
are  several  and  distinct  is  that  the  former  immediately  arise  out 
of  one  and  the  same  contract  and  the  latter  out  of  different  acts 
or  contracts.  {Secor  v.  Siurgis^  16  N.  T.  548;  Ref,  ProL 
Church  V.  Brown^  54  Barb.  191 ;  O^Beirne  v.  Lloyd^  43  N. 
T.  248 ;  Jex  v.  Jacobs  19  Hun,  105 ;  Natlmn  v.  Ilopcy  77  N. 
T.  422.)  By  the  submission  to  arbitration  the  actions  then 
pending  were  discontinued,  {McNulty  v.  SoUey^  95  N.  Y. 
242.)  The  plaintiff  can  have  but  one  recovery  upon  a  single 
and  indivisible  cause  of  action,  and  whenever  a  recovery 
has  been  had  it  may  be  pleaded  in  bar  of  any  other  action 
pending  for  the  same  cause.  {Nicoll  v.  Maaon^  21  Wend. 
339 ;  Duffy  v.  Lijtile,  5  Watts,  120 ;  Caseheer  v.  Mowry, 
55  Penn.  419.)  The  court  below  erred  in  holding  that 
the  submission  to  arbitration  amounted  to  not! nng  more  than 
an    agreement    to   discontinue,   and  did   not  amount   to   an 
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actual  discontinuance  of  the  actions  then  pending.  {^IcNulty 
V.  SoUey,  95  N.  Y.  242,  245;  Wells  v.  Lain,  15  Wend.  lOl!) 
It  was  plaintiffs  duty  to  enter  an  order  to  discontinue  if  he 
wished  to  go  into  court  again.  {Beals  v.  Cameron^  3  IIow. 
414;  Marston  v.  Lawrence,  1  Johns.  Cas.  397;  Averill  v. 
PaUe7*8on,  10  N.  Y.  500,  601.)  It  is  now  too  late  to  raise  the 
point  of  res  adjudicata,  it  not  having  been  raised  upon  the  trial 
or  upon  appeal  in  the  court  below.  {Draper  v.  Stouvenel,  38 
N.  Y.  219 ;  Hofheimer  v.  Campbell,  59  id.  269 ;  Thayer  v. 
Marsh,  75  id.  340  ;  Wellington  v.  Morey,  90  id.  656.)  On  a 
point  of  res  adjudicata  it  is  always  competent  to  sliow  what 
was  in  fact  submitted  to  and  determined  by  the  court,  and  this 
may  be  shown  by  parol.  (  WUcox  v.  Lee,  1  Abb.  Pr.  [N.  S.] 
250.)  The  defendants  were  not  bound  to  plead  the  former  suit 
pending.  They  were  at  liberty  to  allow  the  second  action  to  pror 
ceed  to  trial  upon  the  merits,  and  in  case  of  a  recovery  by  the 
plaintiff,  to  plead  that  recovery  in  bar  to  the  action  first 
brought.  («/i?aj  v.  Jacob,  19  Ilun,  105 ;  Nichol  v.  Mason,  21 
Wend.  339 ;  Code  of  Civ.  Pro.,  §  1209.) 

Horojce  Barnard  for  respondent.  The  doctrine  of  res  ad- 
judicata extends  to  every  matter  which,  under  the  issues,  might 
have  been  litigated  and  decided  in  the  suit.  {Barth  v.  Burt, 
43  Barb.  628,  632;  Burdeck  v.  Post,  12  id.  168  ;  Le  Guen  v. 
Gouvemeur,  1  Johns.  Cas.  436,  492 ;  Embury  v.  Connor,  3 
K  Y".  511 ;  Smith  v.  Smith,  79  id.  634 ;  Herman's  Law  of 
Estoppel,  83,  §  81.)  All  rules  of  practice  give  way  to  the 
necessities  of  the  case  and  the  demands  of  justice,  and  their 
application  is  left  to  the  judgment  and  discretion  of  the  court. 
{Secor  V.  Sturgis^  16  N.  Y.  560 ;  Eisley  v.  Squire,  52  Barb. 
280.)  The  plaintiff  could  not  amend  his  complaint  in  this 
action  so  as  to  include  the  cause  of  action  in  the  Supreme 
Court,  and  was  not  bound  to  do  so  if  he  could.  {Porter  v. 
Kingsbury,  77  JT.  Y.  167.)  No  action  can  be  discontinued 
without  an  order,  otherwise  the  court  would  have  no  jurisdic- 
tion to  entertain  the  motion  to  discontinue  or  make  any  order 
in  the  action.  {Carlton  v.  Darcy,  75  N.  Y.  376  ;  Averill  v. 
Patterson,  10  id.  500 ;  Coleman  v.  Wade,  6  id.  49  ;  Orosvenor 
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V.  Hunt,  11  How.  355 ;  Fanshawe  v.  Heard,  1  M.  &  P.  191 ; 
Graham's  Pr.  393 ;  Bud  v.  Dewey,  22  How.  342-344  ;  IVells 
V.  Lairty  15  Wend.  101 ;  People  v.  Onondaga  Com.  P.,  1  id. 
314.)  A  partner  has  no  power  to  submit  to  arbitration  on  be- 
half of  his  firm.  {Stead  v.  Salt,  Bing.  101,  103  ;  Karthaus 
V.  Ferrer,  1  Pet.  222,  228 ;  Warrington  v.  Highham,  13  Barb, 
612.)  The  causes  of  action  are  not  identical.  {Dawlerj  v. 
Brown,  79  N.  Y.  397 ;  Stowdl  v.  Chamberlain,  60  id.  272  ; 
Perry,  v.  Dichimon,  98  id.  345 ;  Field  on  Priv.  Corp.,  §  107  ; 
BuUer  v.  01.  Co.  St.  Co.,  IS  Hun,  47;  In  re  Le  Blanc,  4 
Abb.  K  C.  221;  Thompson  on  Stockholders,  §  19 ;  Kelsey  v. 
Ward,  16  Abb.  Pr.  98-103  ;  affirmed,  38  N.  Y.  83 ;  approved, 
79  id.  398 ;  Nathan  v.  Eope,  77  id.  422 ;  Perry  v.  Dicker^ 
son,  85  id.  350 ;  Zimmerman  v.  Erhard,  83  id.  74 ;  Davies  v. 
Mayor,  etc.,  93  id.  250-254.) 

Eabl,  J.  In  May,  1874,  the  plaintiff  and  the  defendants 
were  the  owners  of  certain  vessels  used  in  the  transportation 
business  between  the  cities  of  New  York  and  Philadephia, 
and  they  entered  into  a  mutual  agreement  for  the  consolida- 
tion of  their  respective  interests  and  for  the  formation  of  a 
corporation  under  the  laws  of  this  State,  wich  a  capital  of 
$300,000,  to  be  divided  between  them.  It  was  part  of  the 
agreement  that  the  defendants  should  have  the  management  of 
the  corporation  and  its  business,  and  in  consideration  thereof 
they  guaranteed  to  the  plaintiff  dividends  on  his  stock  in  the 
corporation  at  the  rate  of  not  less  tlian  seven  per  cent  per 
annum  for  seven  years.  In  pursuance  of  that  agreement  the 
interests  of  the  parties  were  consolidated,  the  corporation  was 
formed,  stock  was  issued  and  the  business  of  the  corporation 
entered  upon.  Dividends  were  due  July  1,  1876,  but  had 
not  been  declared  or  paid,  and  in  September  thereafter  the 
plaintiff  brought  an  action  in  the  Supreme  Court  in  the  city  of 
New  York  to  recover  the  dividends  for  the  two  years  preced- 
ing that  date.  In  September,  1878,  the  plaintiff  commenced 
another  action  in  the  City  Court  of  Brooklyn  to  recover  the 
dividends  for  the  years  1877  and  1878.     Thereafter,  on  the 
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15th  day  of  October,  1878,  tho  parties  made  and  executed  an 
arbitration  agreement,  which  recited  the  litigations  then  pend- 
ing, declared  it  to  be  for  tho  interests  of  both  parties  that  the 
litigations  should  be  terminated,  and  for  tlie  purpose  of  accom- 
plishing that  object  they  agreed  to,  and  did  refer  all  matters 
in  dispute  to  an  arbitrator  named.  Soon  thereafter  the  plain- 
tiflE  revoked  and  withdrew  from  the  arbitration,  and  no  award 
was  ever  made  on  the  submission.  The  two  actions  were  left 
pending  in  the  courts,  and  on  the  motion  of  the  defendants, 
which  was  opposed  by  the  plain tifiE,  an  order  was  entered  in  the 
Brooklyn  City  Court  on  the  24th  day  of  October,  1878,  dis- 
missing the  action  commenced  therein ;  and  on  the  twenty- 
sixth  of  the  same  month,  the  plaintiff  commenced  this  action 
in  the  same  court  for  the  same  cause,  to-wit :  to  recover  the 
dividends  for  the  years  1877  and*  1878.  The  defendants 
demurred  to  the  complaint  in  that  action,  and  the  proceedings 
tlierein  came  to  this  court,  and  the  opinion  overruling  the 
demurrer  is  reported  in  86  N.  T.  384.  On  the  16th  day  of 
December,  1878,  upon  the  motion  of  the  defendants,  also 
opposed  by  the  plaintiff,  an  order  was  entered  in  the  SupreAie 
Court  discontinuing  the  action  commenced  therein,  as  above 
mentioned ;  and  on  the  18th  of  November,  1881,  the  plaintiff 
commenced  an  action  against  the  defendants  in  the  Superior 
Court  of  the  city  of  New  York  for  the  same  canse,  to-wit :  to 
recover  the  dividends  due  for  the  two  years  preceding  the  1st 
day  of  July,  1876.  Judgment  was  recovered  in  that  action 
against  the  defendants  in  April,  1882,  for  upwards  of  $15,000. 
Among  other  defenses  to  the  present  action,  that  recovery 
and  judgment  by  a  supplemental  answer  are  pleaded  in  bar. 
This  action  was  thereafter  brought  to  trial,  and  a  recovery 
therein  had  for  upwards  of  $30,000,  which  has  been  affirmed 
in  the  court  below. 

At  the  time  of  the  commencement  of  this  action,  and  also  at 
the  time  of  the  commencement  of  the  action  in  the  Superior 
Court,  all  the  dividends  claimed  in  both  actions  were  due  and 
payable  under  the  agreement.  The  claim  of  the  defendant  is 
that  all  these  dividends  being  due  constituted  but  one  cause  of 
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action  under  the  agreement  of  May  15,  1874,  and,  therefore, 
that  the  plaintiff  was  bound  to  include  them  all  in  one  action, 
and  that  his  recovery  in  the  Superior  Court  was  a  bai*  to  this 
action ;  and  whether  it  was  or  not  is  the  sole  question  for  our 
determination. 

To  the  action  commenced  m  the  Superior  Court  in  which  the 
plaintiff  had  his  first  recovery,  the  defendants  interposed  this 
defense,  to-wit :  "  That  at  the  time  of  the  commencement  of 
this  action  there  was  and  now  is  another  action  pending  in  the 
City  Court  of  Brooklyn  between  the  same  parties  as  this  action, 
and  for  the  same  cause  of  action  as  that  set  forth  in  the  com- 
plaint herein."  If  the  defendants  are  right  in  their  present 
contention  that  the  plaintiff  was  entitled  to  maintain  but  one 
action  to  recover  for  all  of  these  dividends,  and  that  he  had 
but  one  caiise  of  action  against  them,  then  that  was  a  good 
defense  to  that  action.  But  the  plaintiff  recovered,  and  thus  it 
was  adjudged  that  that  was  not  a  good  defense;  that  this 
action  was  not  for  the  same  cause  of  action  as  that ;  that  both 
actions  could  proceed,  and  that  the  pendency  of  one  could  be 
no' defense  to  the  other.  That  adjudication  estops  and  binds 
these  defendants,  and  they  cannot  now  be  heard  to  say  that  the 
two  actions  were  commenced  for  the  same  cause  of  action  or 
any  portion  of  the  same  cause. 

But  it  is  contended  on  behalf  of  the  defendants  that  this 
claim  of  res  adjvdicata  was  not  made  by  the  plaintiff  in  the 
court  below,  either  at  the  trial  or  at  the  General  Term.  But 
how  are  we  to  know  this  ?  This  record  does  not  show  that  it 
was  not  made,  and  if  it  was  made,  the  record  would  probably 
not  show  it.  This  claim  would  not  appear  in  the  pleadings. 
It  was  not  necessary  for  the  plaintiff  to  make  it  when  the  de- 
fendants introduced  the  record  of  the  Superior  Court  judgment 
for  the  purpose  of  establishing  their  defense.  They  had  the 
right  to  put  in  that  record,  and  its  force  and  effect,  upon  such 
evidence  as  either  party  chose  to  give,  were  then  to  be  deter- 
mined by  the  court.  The  trial  judge,  in  his  general  findings, 
makes  no  allusion  whatever  to  the  action  and  judgment  in  the 
Superior  Court,  except  that  he  finds  that  that  action  was  for 
the  identical  cause  which  was  the  subject  of  the  prior  action  in 
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the  Supremo  Court,  and  he  refused  to  find,  as  requested  by  the 
defendants,  that  the  Superior  Court  judgment  was  a  bar  to  this 
action.  We  do  not  see  any  place  in  this  record  where  the 
point,  if  made,  that  the  Superior  Court  judgment  had  estopped 
the  defendants  would  necessarily  or  appropriately  appear.  If 
for  any  reason  there  was  no  adjudication  constituting  the  es- 
toppel in  the  Superior  Court,  as  now  claimed  by  the  defend- 
ants, they  were  bound  to  make  that  appear  upon  the  trial  of 
this  action,  and  they  should  have  had  some  finding  in  reference 
thereto.  The  only  fact  placed  before  us  to  show  that  there 
was  no  such  adjudication  in  the  Superior  Court  is  a  quotation 
from  the  points  used  by  the  counsel  for  the  plaintiff  upon  the 
argument  of  the  appeal  in  this  action  at  the  General  Terra  as 
follows:  ^'  The  defendants  having  pleaded  the  same  defense  in 
the  New  York  Superior  Court,  and  waived  it  upon  the  trial  of 
that  action  which  occurred  prior  to  this,  cannot  now  present 
the  same  defense,  such  waiver  amounting  to  a  consent  that  the 
actions  be  tried  as  brought."  But  this  is  not  the  proper  way  to 
show  what  took  place  at  the  trial  of  the  action.  That  must  be 
determined  by  the  record,  and  there  we  must  look  to  find  what 
was  adjudicated,  and  what  rulings,  objections  and  claims  were 
made.  At  the  trial  of  this  action  both  parties  probably  had  a 
right  to  give  evidence  for  the  purpose  of  showing  what  was  ad- 
judicated in  the  Superior  Court  action.  The  defendants  could 
have  given  evidence,  if  they  had  any,  to  show  that  the  plea  in 
abatement  in  that  action  was  withdrawn  from  the  consideration 
of  the  court,  and  that  there  was  no  adjudication  thereon.  The 
plaintiff  could  have  controverted  such  evidence,  and  might  have 
shown  that  the  withdrawal  or  waiver  was  under  such  circum- 
stances as  to  estop  the  defendants  from  denying  that  there  were 
two  causes  of  action,  and  that  they  consented  that  they  should 
be  treated  as  such. 

We,  therefore,  see  no  answer  to  the  claim  made  by  the  plain- 
tiff as  to  the  effect  of  the  adjudication  in  the  Superior  Court 
action,  and  on  that  ground  the  judgment  should  be  affirmed, 
with  costs. 

All  concur,  Andrews,  J.,  in  result. 

Judgment  affirmed. 
SiCKBLS— Vol.  LVIL  9 


66  Coddin6ton  v.  The  B'klyn  Crosstown  R.  R-  CJo.  [March, 


Statement  of  case. 


i«  ^        Maey  Ooddington,  Respondent,  v.  The  Brooklyn  Obosst  own 
'  Railroad  Compa-ny,  Appellant. 

Defendant's  street  railroad  was  crossed  by  the  track  of -a  steam  railroad.  A 
car  on  defendant's  road  in  which  plaintiff  was  a  passenger  was  struck  at 
the  crossing  by  an  engine  passing  on  the  other  road  and  plaintiff  was  in- 
jured.  In  an  action  to  recover  damages  for  the  injury,  Jield,  that  under 
the  circumstances  the  defendant  was  bound  to  exercise  the  highest  de- 
gree of  care  and  prudence,  the  utmost  human  skill  and  foresight;  and 
that  a  charge  to  that  effect  was  proper. 

(Argued  March  10, 1886;  decided  March  26, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  13,  1884,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Plaintiff  was  a  passenger  on  one  of  defendant's  street  cars; 
the  track  of  its  road  is  crossed  by  the  track  of  a  steam  rail- 
road. In  passing  the  crossing  the  car  was  struck  by  an  engine 
passing  on  the  other  road,  and  plaintiff  was  injured. .  The  other 
material  facts  are  stated  in  the  opinion. 

William  O.  De  Witt  for  appellant.  The  circuit  judge 
erred  as  to  the  rule  of  law  defining  the  extent  of  care  and  pru- 
dence required  of  the  defendant  to  avoid  liability.  (  Weber  v. 
iT.  r.  a  (&  H.  E.  R.  R.  Co.,  58  N.  T.  451, 460  ;  Cleveland  v. 
N.  J.  Steamboat  Co.,  68  id.  306 ;  Loftua  v.  Un.  Ferry  Co.,  22 
Hnn,  33-36 ;  affirmed,  84  K  T.  455 ;  Kelaey  v.  Barney,  12 
id.  425;  Taber  v.  D.,  Z.  cfe  W.  R.  R.  Co.,  71  id.  489;  Cam- 
den Co.  V.  Burke,  13  Wend.  611,  628,  629;  Beiseigel  v.  JV.  Y. 
a  R.  R.  Co.,  40  K  Y.  9, 12, 13 ;  Bowen  v.  iT.  Y.  C.  R.  R.  Co., 
18  id.  410 ;  Dugan  v.  Cha/mplain  Transporta/tion  Co.,  56  id. 
1 ;  Pakalinsky  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  82  id.  424; 
Story  on  Bailments,  §  11.) 

P.  MitcheU  for  respondent.  Carriers  of  passengers  bind 
themselves  to  carry  safely  "  as  far  as  human  ca7*e  and  fore- 
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siglU  wiU  goP  {Mamerick  v.  Eighth  Ave.  R.  R.  Go.y  36  N. 
T.  '61%\Deyo  v.  N.  T.  C.  R.  R.  Co.,  84  \iL.9\Bowm  v.  N. 
T.  C.  R.  R.  Co.,  18  id.  408 ;  CcMwdL  v.  N.  J.  Steaniboat 
Co.,  47  id.  282,  288.) 

Eabl,  J.  The  sole  question  for  our  determination  is,  whether 
that  portion  of  the  judge's  charge  which  defines  the  degree  of 
care  and  skill  which  the  defendant  was  bound  to  exercise  in  the 
carriage  of  passengers,  to  which  exception  was  taken  by  the 
defendant's  counsel,  was  erroneous.  In  several  portions  of  his 
charge  the  judge  charged  as  follows :  "  Now  if  this  plaintiff 
can  recover  at  all,  she  can  recover  only  by  reason  of  the  negli- 
gence upon  the  part  of  the  defendant  which  ordinary  prudence 
and  care  on  its  part,  or  the  part  of  its  employes,  would  have 
prevented ;  that  is  to  say,  that  if  this  accident  which  occurred 
from  the  overturning  of  the  car  was  produced  by  the  negligence 
of  this  company,  and  prudence  and  care  on  the  part  of  its  ser- 
vants would  have  prevented  it,  then  the  defendant  is  liable,  and 
if  you  cannot  point  out  such  negligence  then  you  cannot  give 
,the  plaintiflE  a  verdict."  "  If  the  driver  of  the  car  negligently 
did  any  thing  which  he  ought  not  to  have  done,  or  if  he  omitted 
to  do  any  thing  which  he  ought  to  have  done,  or  if  he  omitted 
to  take  some  precautions  which,  he  ought  to  have  taken,  which 
act,  or  which  omission,  brought  about  the  accident,  then  the 
plaintiff  is  entitled  to  recover ;  hence  the  question  for  you  to 
determine  is,  did  this  driver  in  attempting  to  cross  this  railroad 
exercise  that  degree  of  care  and  prudence  which  the  law  required 
of  him  and  which  the  safety  of  his  passengers  demanded  ?  If 
he  did,  then  the  plaintiff  has  not  made  out  hcfr  case ;  if  he  failed 
in  that,  then  she  has  made  out  her  case  and  she  is  entitled  to  a 
verdict.  In  the  carrying  of  passengers,  a  common  carrier  is 
bound  to  exercise  the  highest  degree  of  care  and  prudence; 
and  you  are  to  say  whether  this  driver,  in  approaching  this  cross- 
ing, did  exercise  that  degree  of  care  which  the  law  required  ; 
that  is,  whether  in  your  judgment  there  was  any  thing  which 
he  might  have  done  upon  that  occasion,  the  doing  of  which 
would  have  prevented  the  accident.    If  you  shall  say  that  there 
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was,  then  there  was  negligence  on  the  part  of  this  driver,  for 
which  the  company  is  responsible,  and  the  plaintiff  would  be 
entitled  to  a  verdict."  "  This  plaintiff  cannot  recover  against 
this  defendant  unless  you  say  that  this  company  or  this  driver 
was  negligent  within  the  rules  of  law  laid  down  by  the  court." 
"  In  this  case  the  law  required  this  company  to  exercise  the 
highest  degree  of  care  and  prudence,  and  this  driver  was  the 
company,  and  for  the  purposes  of  this  case  he  was  the  defend- 
ant ;  he  was  charged  with  the  safety  of  the  passengers ;  he  was 
approaching  what  the  law  regarded  as  a  dangerous  place,  and 
he  was  bound  to  use  the  highest  degree  of  care  and  prudence ; 
the  question  for  your  determination  is,  did  he  exercise  it  ?  If 
you  find  that  he  did  everything  that  a  prudent  man  ought  to 
have  done  nnder  the  circumstances,  then  this  defendant  is  not 
liable,  and  the  plaintiff  cannot  recover  in  this  action."  "If 
the  driver  did  all  that  the  law  required  him  to  do,  then  she 
cannot  recover ;  if  he  failed,  then  you  will  give  her  a  verdict  in 
such  amount  as  will  fully  compensate  her  for  the  injury  com- 
plained of."  At  the  close  of  the  charge,  counsel  for  the  plain- 
tiff asked  the  judge  to  charge  this :  "  That  this  driver  or  this 
company  is  not  relieved  from  liability  unless  they  have  satisfied 
the  minds  of  the  jury  that  this  accident  could  not  have  been 
avoided  by  human  foresight  —  by  the  utmost  human  skill  and 
foresight."  The  judge  so  charged,  with  the  modification  that 
the  burden  of  proof  was  upon  the  plaintiff.  Defendant's  coun- 
sel excepted  to  the  charge  so  made,  and  also  excepted  to  that 
part  of  the  charge  which  instructed  the  jury  that  the  defendant 
must  show  that  it  exercised  the  highest  degree  of  care  and 
skill. 

It  may  be  that  some  portions  of  th^  charge  carried  the  rule 
of  responsibility  too  far  and  were  erroneous ;  but  the  defendant 
is  confined  to  the  particular  portions  which  were  excepted  to. 
If  there  were  any  other  portions  of  the  charge  of  which  it 
complained,  it  should  have  called  the  attention  of  the  court  and 
the  opposite  party  to  them,  so  that  the  court  might  have  an  op- 
portunity to  correct  them.  This  accident  happened  at  a  place 
where  the  defendant's  road  crossed  the  tracks  of  a  steam  rail- 
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road,  by  the  steam  engine  coining  in  contact  with  its  car  con- 
taining the  plaintiff  and  other  passengers.  The  portions  of  the 
charge  excepted  to  when  applied  to  a  carrier  of  passengers  at 
snch  a  place  were  strictly  accurate  and  are  fully  justified  by 
ample  authority.  That,  under  such  circumstances,  the  defend- 
ant was  bound  to  use  the  highest  degree  of  care  and  prudence, 
the  utmost  human  skill  and  foresight,  is  the  settled  law.  {In- 
galls  V.  BiUsy  9  Mete.  1 ;  H^eman  v.  Western  R,  R.  Co,y  13 
N.  Y.  9 ;  Bowm  v.  HT.  Y.  C.  R.  R.  Co.,  18  id.  410;  Deyo  v. 
N.  Y.  G.  R.  R.  Co.,  84  id.  9 ;  Maverick  v.  £iffhth  Ave.  R. 
R.  Co.,  36  id.  378 ;  Caldwell  v.  if.  J.  Steamboat  Co.,  47  id. 
282.) 

The  judgment  should  be  affirmed 

All  concur. 

Judgment  affirmed. 


Hannah  Strong,  Bespondent,  v.  Edward  Strong,  Appellant.    -Im    a 

Where  a  person  has  been  induced  to  settle  disputed  claims  against  another 
by  means  of  false  representations  on  the  part  of  the  latter,  he  has  the 
right  to  pursue  one  of  two  remedies,  i.  e.,  to  restore  what  he  has  received 
under  the  settlement  and  claim  restoration  to  his  former  position,  or 
to  keep  what  he  has  received  and  recover  the  damages  sustained.  He  is 
not  entitled  to  both  remedies,  and  the  selection  of  one  precludes  a  resort 
to  the  other. 

The  right,  however,  to  rescind  a  contract  for  fraud  must  be  exercised 
Immediately  upon  discovery  thereof,  and  any  delay  in  doing  so,  or  the 
continued  use  and  occupation  of  the  property  received  under  the  contract, 
will  be  deemed  an  election  to  affirm  it. 

Plaintiff  was  Induced  by  false  representations  on  the  part  of  defendant  to 
accept  his  note,  payable  at  a  future  day,  with  other  property,  in  settle- 
ment and  release  of  several  actions  and  proceedings  then  pending  in  court 
between  them.  Among  other  things  defendant  was  permitted  by  the 
settlement  to  pass  his  accounts,  as  executor  of  an  estate  in  which  plain- 
tiff had  an  interest,  and  to  obtain  his  discharge  from  liability  to  the 
plaintiff,  the  interest  claimed  by  her  being  much  larger  than  the  sum 
agreed  to  be  paid  in  settlement.  HMt  that  the  releases  and  extension 
of  time  for  the  payment  of  the  amount  agreed  upon  constituted  such  an 
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injarj  as  entitled  plaintiff,  upon  proof  that  they  had  been  fraudulently 
obtained,  to  maintain  an  action  therefor. 

Some  three  and  a  half  years  after  the  settlement,  during  which  period 
plaintiff  remained  in  the  occupation  and  enjoyment  of  the  property 
conveyed,  and  after  she  had  done  other  acts  showing  unmistakably  an 
election  to  affirm  the  settlement,  she  moved,  without  offering  to  restore 
the  property,  to  vacate  the  decree  of  the  surrogate,  passing  defendant's 
accounts,  because  of  the  fraud,  and  defendant,  in  answer  thereto,  set  up 
the  omission  of  plaintiff  to  restore  the  property  received  as  a  bar  to  the 
relief  sought ;  the  motion  was  denied.  It  was  claimed  by  defendant 
that  the  motion  was  an  election  to  disaffirm  the  settlement  and  precluded 
her  from  maintaining  the  action.  Held  untenable,  as  plaintiff  had  lost 
the  right  of  election  at  the  time  the  motion  was  made ;  also,  that  in  the 
absence  of  an  allegation,  in  the  petition  on  which  the  motion  was  made, 
of  an  offer  to  return  the  property,  or  of  some  valid  excuse  for  not  doing 
so,  it  was  demurrable  and  defendant  was  entitled  to  a  dismissal  thereof. 

Also  held,  that  the  decision  of  the  surrogate  did  not  constitute  an  adjudi- 
cation upon  the  question  of  fraud,  barring  plaintiff's  claim  in  this  action. 

Also  held,  that  it  was  not  essential  to  a  recovery  to  show  that  the  alleged 
fraudulent  representations  were  the  exclusive  cause  inducing  plaintiff  to 
assent  to  the  settlement ;  that  if  she  would  not  have  made  it  except  for 
the  representations,  there  was  such  a  reliance  thereon  as  entitled  her  to 
maintain  the  action. 

(Argued  March  10, 1886  •  aedded  March  26,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  September  9,  1884,  which  affinned  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
fraudulent  representations  on  the  part  of  defendant,  by  which 
plaintiff  was  induced  to  settle  certain  actions  and  proceedings 
and  accept,  among  other  things,  defendant's  note  at  twelve 
months  in  satisfaction  and  to  release  all  claims. 

A.  R.  Dyett  for  appellant.  This  action  not  being  necessary 
to  protect  or  enforce  any  right  of  the  plaintiff  cannot  be  main- 
tained lex  nihil  frustra  agit  {ArgaU  v.  Jacobs^  87  N.  T.  110 ; 
CUrhe  v.  Lewin,  82  id.  580 ;  Nat,  S.  cfe  Z.  BL  v.  M.  N, 
Bk,^  eto.j  89  id.  440,  441.)  Assuming  that  the  fraud  alleged 
in  the  complaint  was  committed  by  the  defendant,  the  plaintiff 
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had  her  election  of  two  remedies :  JFirst,  to  rescind  the  trans- 
action and  restore  her  to  the  position  which  she  formerly 
occupied ;  or,  secondly^  to  aflBrm  the  transaction  and  recover 
her  damages  for  the  fraud.  But  having  once  made  an  election 
of  one  remedy  the  other  is  gone  forever.  {Schifer  v.  Dieiz, 
83  N.  T.  300, 308 ;  Morris  v.  Rexford,  18  id.  552 ;  LiULefidd 
V.  Brown,  1  Wend.  398;  11  id.  467;  BuU&r  v.  MiOer,  1 
Comst.  496 ;  J2o  p<vrte  Wa/rd^,  8  Bro.  191 ;  i&  parte  Cater, 
id.  216.)  The  referee  erred  in  holding  that  the  decision  of  the 
surrogate  of  Westchester  county,  denying  the  plaintijBPs 
motion  to  set  aside  the  decree  of  the  same  surrogate,  entered 
upon  the  accounting  of  the  defendant  as  executor,  was  not  ree 
judicata,  upon  the  question  of  fraud  involved  in  this  action. 
(Birckhead  v.  Brown,  5  Sandf.  134,  147,  151 ;  People  v. 
Fidds,  1  Lans.  222,  230;  Draper  v.  Stowenel,  38  N.  Y.  219; 
FeUaivs  v.  Northrup^  39  id.  117 ;  Mason  v.  Lard,  40  id.  476 ; 
Sheldon  v.  Shddon,  61  id.  354 ;  .Petersine  v.  Thomas,  28 
Ohio,  696 ;  Bates  v.  Spooner,  46  Ind.  489 ;  White  v.  Coats- 
worth,  2  Bold.  137 ;  Peyser  v.  Mayor,  etc.,  70  K  T.  601,  602 ; 
43 id.  184-188 ;  37  id.  511 ;  Brownv.  Mayor,  etc.,  66  id.  385 ; 
Yonkers  <&  N.  Y.  F.  Ins.  Co.  v.  Bishop,  1  Daly,  449,  451  ;• 
DwigktY. St.  John,  25  KY.  206  ;  DemarestY.  Darg,82  id.  281, 
283,  287;  iT.  Y.  El.  B.  E.  Co.  v.  HaroU,  Daily  Eeg.,  Oct. 
15,  1883.)  Evidence  improperly  admitted  is  presumed  to  have 
done  injury  to  the  party  objecting  unless  the  other  party  can 
satisfy  the  court  to  the  contrary.  (69  N.  Y.  260 ;  76  id.  279 ; 
1  Comst.  619,  621 ;  3  Daly,  105-108 ;  1 E.  D.  Smith,  536,  537  ; 
17  Wend.  85,  87 ;  17  Barb.  424, 427.)  A  false  and  fraudulent 
representation  made  by  one  party  to  induce  a  contract  entered 
into  by  the  other  is  not  actionable  unless  the  party  to  whom  it 
was  made  believed  the  representation  to  be  true  and  acted 
upon  the  faith  of  it  to  his  damage.  (Scott  v.  La/ra,  Peake's 
Cases,  226 ;  AUen  v.  Addvngton,  7  Wend.  11 ;  11  id.  375 ; 
Meyer  v.  Amidon,  45  N.  Y.  169 ;  Oherlander  v.  Spiess,  id. 
176 ;  Zefier  v.  Field,  2  id.  621 ;  Wakeman  v.  Bally,  51  id.  27.) 

Brown  <&  Dykman  for  respondent.     As  defendant  sat  still 
and  heard  his  lawyer  make  the  representations  testified  to  by  the 
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plaintiff  and  her  attorney,  and  her  agent  and  the  benefit  thereof, 
enjoyed  knowing  all  the  while  that  he  had  long  been  utterly  in- 
solvent, the  law  holds  him  liable,  and  makes  snch  false  represen- 
tations his  own.  {Bradner  v.  Strcmg^  23  Hun,  111  119 ;  89  N. 
Y. ;  Ah£m  v.  Goodspeed,  72  id.  108  ;  26  Alb.  Law  Jour.  258, 
259 ;  83  N.  Y.  4:36.)  Defendant  having  reaped  the  benefit  of  his 
agent's  statements,  as  principal  is  liable  for  them.  {Ahem  v. 
Ooodspeed,  72  N,  Y.  108  ;  King  v.  Fitch,  2  Abb.  Ct  of  App. 
608,  515 ;  1  Keyes,  442 ;  BmneU  v.  Judaon,  21  id.  238,  239  ; 
Sharp  V.  Mayor,  etc.,  16  Barb.  268,  269,  270 ;  Carr  v.  Schemer- 
horn,  3  Lans.  189,  271,  272,  273 ;  Lee  v.  Village  of  Somdy  HiU, 
40  N.  Y.  447,  453  and  note,  453,  454 ;  Armowr  v.  Ins.  Oo., 
90  id.  450 ;  31  id.  611 ;  43  id.  288 ;  Krumm  v.  Beach,  96  N. 
Y.  398.)  It  would  not  affect  the  reliance  npon  defendant's 
representations,  even  if  the  person  who  transacted  the  business 
for  plaintiff  had  relied  upon  Mr.  Carl's  statement  to  a  certain 
extent.  {Bruce  v.  Burt,^  67  N.  Y.  237,  241.)  Plaintiff  is 
entitled  to  recover,  as  damages,  principal  of  note,  $5,000,  and 
interest.  {Krumm  v.  Beach,  96  IS.  Y.  898,  406 ;  Gould  v. 
Cayuga  Nat.  Bh,  99  id.  333.) 

Rugbr,  Oh.  J.  There  was  evidence  given  on  the  trial,  from 
which  the  referee  was  authorized  to  find  that  the  defendant 
made  fraudulent  representations  to  the  plaintiff  as  to  his  re- 
sponsibility, which  induced  her  to  accept  his  note,  payable  at 
a  future  day,  in  settlement  of  several  actions  and  proceedings 
then  pending  in  court  between  them.  Among  other  things, 
the  defendant  was  permitted,  by  such  settlement,  to  pass  his 
accounts  as  execntor  of  his  father's  estate,  and  obtain  his  dis- 
charge from  liability  to  the  plaintiff  as  such  executor  for  her 
share  therein,  amounting,  as  was  claimed  by  plaintiff,  to  a  much 
larger  sum,  than  that  agreed  to  be  paid  in  settlement.  The 
release  of  the  defendant  from  such  liability,  and  other  liabilities 
upon  obligations  alleged  to  have  been  fraudulently  incurred, 
and  the  extension  of  time  of  payment  of  the  amount  agreed  to 
be  accepted  in  settlement,  as  weU  as  of  the  right  to  prosecute 
her  original    claim,  constituted  such  an  injury  to  plaintiff's 
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rights  as  entitled  her,  upon  proof  that  they  were  fraudulently 
obtained,  to  maintain  an  action  therefor,  and  recover  such  dam- 
ages as  she  might  show  she  had  sustained.  Upon  a  discovery 
of  the  fraud,  the  plaintiff  had  a  right  to  pursue  either  one  of 
two  alternatives,  viz.,  either  to  restore  what  she  had  received 
upon  the  settlement,  and  claim  restoration  to  the  position  occu- 
pied before  the  agreement  by  her,  or  keep  what  she  had  re- 
ceived, and  prosecute  the  defendant  for  the  damages  alleged  to 
have  been  sustained  by  her  thereby. 

It  is  true  that  she  could  not  prosecute  both  of  these  remedies 
as  they  are  inconsistent  with  each  other,  and  the  election  by 
her  of  either,  precluded  a  resort  to  the  other.  It  is  a  settled 
rule,  however,  that  the  right  to  rescind  a  contract  for  fraud 
must  be.  exercised  immediately  upon  its  discovery,  and  that  any 
delay  in  doing  so,  or  the  continued  employment,  use  and  occu- 
pation of  the  property  received  under  the  contract,  will  be 
deemed  an  election  to  affirm  it.  (Sohiffer  v.  DietZj  83  N.  Y. 
800.) 

It  is  claimed  by  the  appellant,  that  the  conduct  of  the  plain- 
tiff in  moving  to  vacate  the  decree  of  the  surrogate  passing  the 
defendant's  accounts,  upon  the  ground  that  the  same  was  pro- 
cured to  be  entered  by  the  fraud,  which  is  also  alleged  as  the 
basis  of  this  action,  was  such  an  election  as  precludes  her  from 
maintaining  this  action.  We  do  not  think  that  claim  is  well 
founded. 

At  the  time  this  motion  was  made,  over  three  and  a  half 
years  had  elapsed  since  the  settlement  had  been  made,  and  the 
plaintiff  had  during  all  of  that  time  been  in  the  occupation  and 
enjoyment  of  the  premises  at  New  Rochelle,  deeded  to  her  in  pur- 
suance of  the  alleged  fraudulent  agreement,  and  had  never 
offered  to  restore  them  to  the  defendant,  either  on  making  the 
motion,  or  previously  thereto.  It  also  appeared  that  she  had  in 
1876,  a  year  after  the  decree,  joined  in  an  application  to  the 
court  to  compel  the  defendant  to  pay  to  her  sister  the  amount 
adjudged  due  to  her,  from  her  father's  estate  by  said  decree, 
and  that  such  application  was  successful,  and  the  defendant 
•  had  paid  the  amount  so  adjudged  to  be  due.  These  were  un- 
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mistakable  acts  of  election  on  the  part  of  the  plaintiff  to 
affirm  the  agreement  of  settlement,  and  when  she  made  her 
application  to  the  surrogate,  she  did  not  then  have  the  right  of 
election.  This  constituted  an  absolute  bar  to  the  relief  there 
souglit,  and  we  must  assume,  in  the  absence  of  any  proof  to  the 
contrary,  that  the  surrogate's  decision  was  based  either  upon 
laches  or  the  absence  of  proof  of  restoration,  either  of  which 
grounds,  being  in  the  nature  of  a  condition,  would  naturally 
preclude  any  inquiry  into  the  merits  of  the  controversy. 

The  defendant's  answer  to  the  petition  to  open  and  set  aside 
the  surrogate's  decree,  while  denying  the  allegations  of  fraud 
therein  contained,  also  set  up  the  omission  of  the  petitioner  to 
make  restoration  of  the  property  received  on  the  settlement,  as 
a  bar  to  the  relief  sought.  In  the  absence  of  an  allegation 
in  the  petition  of  an  offer  to  return  the  property  received,  or 
of  some  valid  excuse  for  not  doing  so,  it  was  demurrable  and 
entitled  the  defendant  to  a  dismissal  thereof,  for  want  of  such 
allegation. 

We  are,  therefore,  of  the  opinion  that  such  proceedings  did 
not  operate  as  an  election  precluding  the  plaintiff  from  prose- 
cuting this  action,  and  for  tbe  same  reasons  the  decision  of  the 
surrogate  thereon  did  not  constitute  an  adjudication  upon  the 
question  of  fraud,  barring  ths  plaintiff's  claim  in  this  action. 
The  allegations  and  proceedings  show  affirmatively  that  he 
had  no  authority  to  pass  upon  the  merits  of  the  application. 
The  further  point  is  made  that  the  plaintiff  could  not  have  re- 
lied upon  the  alleged  fraudulent  representations,  because  she 
testified  that  she  also  relied  upon  certain  representations  made 
to  her  by  defendant's  partner,  Carl.  We  do  not  think  the  ap- 
pellant's claim  in  this  respect  can  be  maintained.  This  testi- 
mony does  not  necessarily  overthrow  the 'abundant  evidence  in 
the  case,  that  the  plaintiff's  agents,  to  whom  she  intrusted 
the  business  of  effecting  the  settlement,  were  influenced  thereto, 
solely  by  the  alleged  fraudulent  representations,  or  that  she 
herself  gave  her  assent  to  the  settlement,  relying  upon  such 
representations. 

It  is  not  essential  to  a  recovery  in  such  an  action   that  the , 
alleged  representations  should  have  been  the  exclusive  cause 
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inducing  the  plaintiff  to  assent  to  the  settlement,  bat  if  she 
would  not  have  made  the  settlement  except  for  such  representa- 
tions,  there  is  such  a  reliance  thereon  as  entitles  her  to  main- 
tain the  action. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed* 


James  MoClenahan,  Appellant,  v.  The  Matob,  Aldbbmen 
AND  Commonalty  of  the  Onr  of  New  York  et  al.,  Ee- 


The  department  of  docks  of  the  city  of  New  York  leased  to  plaintiff  for  a 
term  of  years  the  right  to  collect  wharfage  at  a  pier  in  said  city.  The 
department  was  to  make  such  repairs  as  it  deemed  necessary  prior  to  the 
commencement  of  the  term,  **  or  as  soon  thereafter  bs  practicable,"  the 
premises  to  be  taken,  however,  in  the  condition  they  were  at  the  com- 
mencenient  of  the  term;  and  it  was  agreed  that  no  claim  should  be  re- 
ceived or  considered  by  the  department  **  for  loss  of  wharfage  or  other- 
wise *  *  *  consequent  upon  the  premises  being  occupied  for  repair- 
ing or  dredging  purposes."  The  department  occupied  and  had  possession 
of  the  pier  in  making  repairs  for  about  six  weeks  after  the  commence- 
ment of  the  term.  In  an  action  wherein  plaintiff  sought  to  be  allowed 
for  rent  paid  in  advance  for  the  period  the  pier  was  thus  occupied,  hdd, 
that  as  no  provision  was  made  for  the  suspension  of  rent  while  repairs 
were  being  made,  plaintiff  was  not  entitled  to  any  deduction. 

The  lease  provided  that  if  the  department  desired  during  the  term  to 
occupy  for  its  own  use  all  or  any  part  of  the  premises,  or  should  conclude 
to  change  the  bulk-head  line,  it  could  do  so,  and  plaintiff,  on  being  served 
with  a  written  demand,  would  vacate  the  whole  premises  or  the  portion 
demanded.  In  case  of  a  temporary  occupation  of  a  portion  or  the  whole 
by  the  lessor  as  so  authorized,  it  was  agreed  that  a  reasonable  deduction 
should  be  made  in  the  rent.  Held,  that  these  provisions  had  no  reference 
to  an  occupation  for  repairs. 

(Argued  March  10,  1886 ;  decided  Ifaroh  96, 1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  28,  1884,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term; 

This  action  was  brought  among  other  things  to  compel  the 
defendants  to  allow  a  rebate  on  rent,  under  the  following  state 
of  facts: 

At  an  auction  sale  made  by  the  department  of  docks  in  the  city 
of  New  York  plaintiff  bid  off  the  right  to  collect  wharfage  at  a 
pier  on  the  Hudson  river  in  said  city  for  a  period  of  three 
years,  from  May  1,  1881,  at  an  annual  rental  of  $4,500.  The 
sale  was  made  under  and  pursuant  to  certain  terms  and  con- 
ditions of  sale,  among  which  were  the  following : 

"  The  department  wiU  make,  either  prior  to  the  oommenpe- 
ment  of  the  term  of  lease  in  each  case,  or  as  soon  thereafter  as 
practicable,  such  repairs  to  any  of  the  above-named  premises,  in 
the  judgment  of  the  commissioners  needing  them,  as  they  may 
consider  necessary  to  place  the  premises  in  suitable  condition 
for  service  during  the  terms  for  which  leases  are  to  be  sold 
(except  that  no  repairs  will  be  made  to  any  of  the  above-named 
premises  where  it  shall  be  announced  by  the  auctioneer  at  the 
time  of  the  sale  that  thej'  will  not  be  repaired  by  the  depart- 
ment), but  all  the  premises  must  be  taken  in  the  condition  in 
which  they  may  be  on  the  date  of  commencement  of  said 
terms,  respectively,  and  no  claim  that  the  property  is  not  in 
suitable  condition  at  the  commencement  of  the  lease  will  be 
allowed  by  the  department,  and  all  repairs  and  rebuilding  re- 
quired and  necessary  to  any  of  the  premises  during  its  terms  of 
lease  are  to  be  done  at  the  expense  and  cost  of  the  lessee. 
«  «  «  #  #  « 

"  No  claim  will  be  received  or  considered  by  the  department 
for  loss  of  wharfage  or  otherwise  consequent  upon  any  delay  in 
doing  the  work  of  repairing  or  dredging,  or  consequent  upon 
the  premises  being  occupied  for  repairing  or  dredging  pur- 
poses." 
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PlaintiJBf  signed  a  memorandum  of  the  purchase  as  follows : 

"  Kew  Yoek,  March  22,  1881. 

"  The  undersigned  having  purchased,  at  public  sale  held  this 
date,  the  right  to  collect  wharfage  at  pier  at  West  Fortieth 
street,  N.  R.,  for  an  annual  rental  of  $4,500,  during  the  period 
for  which  said  right  was  then  sold,  subject  to  all  the  terms  and 
conditions  set  forth  in  the  published  notice  for  said  sale : 

"  It  is  hereby  agreed  that  the  necessary  lease  for  the  said 
right  at  the  above-named  premises,  the  printed  form  for  which 
has  been  duly  examined,  will  be  executed  as  soon  as  notice 
shall  be  given  that  it  is  prepared  and  ready  for  signature ;  and 
it  is  further  understood  and  agreed  that,  until  the  said  lease 
shall  be  executed,  all  the  terms,  conditions  and  covenants  con- 
tained therein  shall  be  held  to  be  as  binding  and  of  the  same 
effect  as  though  the  lease  was  signed  and  completed." 

The  lease  referred  to  in  said  memorandum  contained  the 
following  provisions : 

"J.nrf  the  said  part  of  the  second  part  do  further  cove- 
nant and  agree  that  if,  at  any  time  during  the  said  term  of 
years,  the  said  parties  of  the  first  part  shall 
decide  to  occupy  for  their  own  use  all  or  any  portion  of  the 
herein  granted  premises,  or  shall  conclude  to  extend  or  project 
or  change  the  present  bulk-head  line  in  accordance  with  the 
provisions  of  law  now  existing,  either  municipal  or  State, 
or  which  may,  at  any  time  hereafter  during  the  continu- 
ance of  said  term,  be  enacted,  then  and  in  such  case  the  said 
part  of  the  second  part,  upon  being  served  with  a  notice  in 
writing  describing  the  premises  or  portion  thereof  which  the 
parties  of  the  first  part  have  so  decided  to  occupy,  or  setting 
forth  the  extent  of  the  damage  decided  upon  and  demanding 
the  vacating  of  all  or  any  portion  of  the  premises  hereby 
granted,  shall  and  will  vacate  the  said  granted  premises,  or  the 
portion  thereof  so  demanded,  without  delay,  and  the  part 
of  the  second  part  shall  not  claim,  nor  shall  the  parties  of  the 
first  part  be  liable  to  pay  any  damages  on  account  of  such 
surrender  and  vacation  of  the  said  premises  or  any  portion 
thereof,  nor  on  account  of  any  structures  and  improvements 
that  may  have  been  erected  by  the  part        of  the  second  part. 
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'^  And  it  is  further  mutually  covenanted  and  agreed  that  if 
at  any  time  during  the  said  term  of  years  the 

parties  of  the  first  part  shall  decide  to  alter  or  extend  all  or 
any  portion  of  the  hereby  granted  premises,  they  shall  have 
the  right  to  enter  upon  said  premises  and  to  make  such  alter- 
ation or  extension. 

.  *  *  «  «  «  * 

"  And  the  said  parties  hereby  covenant  and  agree  that  the  said 
parties  of  the  first  part  shall  and  may,  in  accordance  with  the 
covenants  and  stipulations  herein  contained,  declare  this  grant 
terminated  and  brought  to  an  end,  subject,  however,  to  the  fol- 
lowing condition,  that  should  the  said  parties  of  the  first  part 
require  the  said  premises  or  any  part  thereof,  in  accordance 
with  any  provision  herein  contained,  the  said  part  of  the 
second  part  shall  not  be  subject  to  the  payment  of  the  rent 
herein  agreed  to  be  paid  after  the  day  whereon  the  possession 
of  the  premises  shall  have  been  surrendered ;  and  in  case  only 
a  portion  of  the  said  granted  premises  shall  be  required,  or  only 
a  temporary  possession  of  a  portion  of  the  whole  of  the  said 
herein  granted  premises  shall  be  required  by  the  said  parties  of 
the  first  part,  in  accordance  with  the  agreements  herein  con- 
tained, then  and  in  such  case  the  said  parties  of  the  first  part 
shall  make  a  reasonable  deduction  from  the  rent  herein  agreed 
to  be  paid  for  such  temporary  taking  and  occupying  of  any 
part  or  the  whole  of  the  said  granted  premises  as  herein  pro- 
vided." No  lease  was  in  fact  executed.  Plaintiff  paid  a 
quarter's  rent  in  advance.  The  pier  was  occupied  by  the  city 
for  about  six  weeks  in  making  repairs ;  plaintiff  claimed  the 
right  to  deduct  the  amount  of  rent  for  the  time  of  such  occuoa- 
tion  from  rent  subsequently  accruing. . 

^.  More  for  appellant. 

D,  J.  Dean  for  respondents.  The  plaintiff,  in  order  to  excuse 
himself  from  the  payment  of  rent,  must  show  an  eviction,  or 
that  he  was  legally  entitled  to  quit  the  possession  and  has  done 
so  in  an  unqualified  manner,  else  he  is  bound  by  his  covenant  to 
pay  such  rent.  {MacKellar  v.  Sigler^  47  How.  20  ;  Lounshei^j 
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V.  SnydeVy  31  N.  T.  516.)  trespass  does  not  bar  a  claim  for 
rent.  {Edgerton  v.  Page,  20  N.  Y.  281 ;  Campbell  v.  ShieLdSy 
11  How.  665;  Ogilvie  v.  HuUy  5  Hill,  62;  Lawrence  v. 
French,  25  Wend.  445.)  Alterations  by  a  landlord,  pursuant 
to  a  provision  authorizing  them,  is  not  an  eviction.  {Mathews 
V.  Mayhorg,  4  Hun,  78 ;  affirmed,  63  N.  Y.  686.)  It  is  no  de- 
fense to  the  claim  for  rent  that  the  defendant  had  not  full  enjoy- 
ment of  the  premises  in  consequence  of  his  own  contract  with 
the  lessor.  {McKinney  v.  HoU,  8  Hun,  336 ;  Vahderpoel  v. 
Smithy  4  Abb.  Ct.  App.  461 ;  affirming  1  Daly,  311.)  Interrup- 
tion by  a  landlord  with  his  tenant's  possession,  without  an  evic- 
tion, does  not  suspend  the  rent  either  in  whole  or  in  part.  ( Camp- 
leU  V.  Shidda,  11  How.  565 ;  Giles  v.  Gomstoch,  4  N.  Y.  270 ; 
Healey  v.  McMa/nus,  23  How.  238.)  Plaintiff  is,  therefore, 
bound  by  the  covenants  and  conditions  expressed  in  the 
writings  in  evidence  and  cannot  prevail  in  the  action  unless  his 
contention  is  sustained  by  such  covenants.  {If.  Y.  dk  iT.  H. 
Steamboat  Go.  v.  Mayor,  etc.,  78  N.  Y.  1 ;  Wilson  v.  Deen,  74  id. 
631 ;  Riley  v.  Brooklyn,  46  id.  444.)  Money  voluntarily  paid 
to  one  who  asserts  a  right  to  it  when  there  is  no  mistake 
or  misrepresentation  of  fact,  cannot  be  recovered  back. 
{Sprague  v.  BirdaaU,  2  Cow.  419;  Mut.  L,  Ins.  Go.  y. 
Wager,  27  Barb.  354;  Glaa^h  v.  Butcher^  9  Cow.  674 ;  Onon- 
daga V.  Briggs,  2  Denio,  26.) 

Miller,  J.  The  plaintiff  had  a  right  to  collect  wharfage 
for  three  years  on  the  payment  of  rent  quarterly  in  advance 
in  accordance  with  the  terms  of  sale  and  the  agreement 
entered  into  upon  such  sale.  The  plaintiff  agreed  not  to  make 
.any  claim  consequent  upon  the  premises  being  occupied  for 
the  repairing  purposes  provided  for  in  the  terms  of  sale.  By 
the  memorandum  signed  at  the  time,  the  plaintiff  agreed  to  be 
bound  by  the  terms  and  conditions  of  the  published  notice  of 
sale.  Among  these  terms  was  the  provision  for  making  repairs 
prior  to  the  commencement  of  the  term  of  the  lease,  or  as 
soon  thereafter  as  practical,  but  such  premises,  however,  were 
to  be  taken  in  the  condition  in  which  they  might  be  at  the 


80       McOlbkahan  v.  Mayor,  etc.,  op  JT.  Y.et  al.     [March, 
Opinion  of  the  Court,  per  Miller,  J. 

commencement  of  the  term  for  which  they  were  leased,  and  no 
claim  was  to  be  allowed  that  such  premises  were  not  in  a  suit- 
able condition,  and  it  was  expressly  provided  that  no  claim  for 
loss  of  wharfage  or  otherwise,  should  be  made  consequent  npon 
the  premises  being  occupied  for  repairing  or  dredging  purposes. 

The  repairs  were  made  under  this  provision. 

This  agreement  would  seem  to  be  conclusive  upon  the 
plaintiff's  right  to  reUef  in  this  action. 

The  appellant  states  that  he  makes  no  claim  for  the  loss  of 
wharfage  or  otherwise,  but  claims  that  where  the  landlord 
takes  exclusive  possession  of  the  demised  premises  he  cannot 
have  rent  for  such  time,  and  he  reUes  upon  the  clause  in  the 
lease  by  which  it  is  provided  that  in  case  the  defendant  shall 
take  temporary  possession  of  a  portion  or  the  whole  for  its 
purposes,  it  shall  make  a  reasonable  reduction  of  the  rent. 

The  provisions  in  the  lease  for  the  taking  of  the  premises  by 
the  dock  department  are,  Firat^  that  if  the  dock  department 
during  the  term  decides  to  occupy,  for  its  own  use.  all,  or  any 
part  of  the  premises,  or  shall  conclude  to  change  the  bulk- 
head line,  then  upon  being  served  with  a  written  demand,  the 
lessee  will  vacate  the  whole  premises  or  the  portion  demanded, 
and,  second^  the  dock  department  has  the  right  to  enter  the 
premises  to  make  alterations  or  extensions  of  the  same. 

Neither  of  these  provisions  bring  the  case  considered  within 
the  covenant  for  the  deduction  of  the  rent. 

The  occupation  of  the  dock  department  for  the  purpose  of 
repairs  was  not  a  taking  for  its  own  use,  nor  for  a  change  of 
the  bulk-head,  nor  for  an  alteration  or  extension  of  the 
premises  within  the  provisions  cited.  The  provision  which 
relates  to  the  deduction  of  the  rent  is  intended  for  a  case  where 
possession  is  taken  by  the  arbitrary  exercise  of  the  power 
reserved  by  the  dock  department  to  resume  the  possession  of 
the  premises  for  its  own  purposes.  Such  a  possession  was  not 
taken,  and  all  that  was  done  was  to  enter  for  repairs  under  the 
agreement  made  by  plaintiff  in  accepting  the  terms  and  con- 
ditions of  sale,  and  for  the  benefit  of  the  plaintiff  and  of  the 
property.     No  provision  being  made  in  the  lease  for  the  sus- 
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pension  of  rent  while  repairs  were  being  made  in  accordance 
with  the  terms  of  the  lease,  the  rule  andonbtedlj  is  that  the 
tenant  can  have  no  deduction  for  the  same  during  that  period. 
Giving  a  reasonable  construction  to  the  agreement  between  the 
parties,  the  conclusion  is  irresistible  that  the  plaintiff  has  no 
legal  right  to  a  deduction  from  the  rent  and  cannot  maintain 
this  action. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thk  People,  ex  rel.  H.  Delos  Johnson,  Appellant,  v.  The 
President  and  Board  of  Trustees  of  the  Village  of 
Whitney's  Point,  Respondent. 

The  board  of  trustees  of  a  villlage  incorporated  ander  the  general  act  for 
the  incorporation  of  villages  (Chap.  291  of  the  Laws  of  1870  as  amended  hj 
Chap.  870,  Laws  of  1871),  in  laying  out  a  street  nnder  the  provisions  of 
said  act,  have  no  right  to  change  the  location  of  the  proposed  street  from 
that  described  in  the  petition;  they  are  bound  to  lajit  out  on  the  precise 
line  therein  designated  and  follow  the  precise  description  contained  in 
the  petition.    If  they  vary  therefrom  the  proceedings  are  void. 

It  seems  that  if  at  any  time  after  the  presentation  of  the  petition  before 
final  action  the  trustees  find  it  necessary  to  change  the  line  or  route  or 
to  take  other  land  not  specified  in  the  petition,  the  proceedings  should 
be  abandooed  and  new  proceedings  commenced. 

The  consent  of  the  owner  of  the  land  to  the  change  does  not  validate  the 
proceedings,  and  he  cannot  compel  the  trustees  to  levy  a  tax  to  pay  the 
award  made  for  lands  so  taken. 

(Argued  March  11, 1886;  decided  March  26, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  the  first  Tuesday 
of  May,  1884,  which  reversed  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee.  (Mem.  of  decision  below, 
32  Hnn,  508.) 

This  was  a  proceeding  to  compel  the  defendant  by  man- 
damv>8  to  make  an  assessment  and  levy  a  tax  to  pay  damages 
Siokels  —  Vol.  LVII.  11 
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awarded  the  relator  for  lands  alleged  to  have  been  taken  for  a 
street  in  the  village  of  Whitney's  Point. 
The  material  facts  are  stated  in  the  opinion. 

Samud  Hand  for  appellant.  The  owner's  consent  takes 
away  all  objection  to  proceedings  for  laying  out  a  road,  and 
that  consent  may  be  oral.  {Embury  v.  Connor^  8  N.  Y.  518; 
People  V.  Goodvfin^  5  id.  568 ;  Baker  v.  Brcmnan^  6  Hill,  47  ; 
Lee  V.  TiUoUon^  24  Wend.  337 ;  People  v.  Murray,  5  Hill, 
472 ;  B\ieU  v.  Trustees  of  Lockport,  3  N.  T.  197 ;  Dyckman 
V.  Mayor  of  New  Tork^  5  id.  434 ;  Matter  of  Cooper^  93  id.  507, 
512;  Porter  Y.  Purdy,  29  id,  106.)  The  objection  of  want  of 
notice  is  personal,  and  any  owner  may  waive  it.  Johnson  could 
not  plead  want  of  notice  to  others  to  avoid  the  proceedings  as 
to  him,  neither  can  defendants.  {BueU  v.  Lookport^  3  N.  T. 
197 ;  Snyder  v.  Trumpbour^  38  id.  355,  361 ;  Snyder  v. 
Plass,  28  id.  465,  479 ;  Porter  v.  Pardy^  29  id.  106 ;  Mo- 
Garthy  v.  Whalen,  19  Hun,  506-7 ;  Matter  of  Cooper,  98 
N.  Y.  507.)  If  the  proceeding  was  one  to  open  the  road 
through  Johnson's  land,  he  could  not  defend  by  showing  the 
irregularity  of  the  proceedings  to  take  land  of  another 
owner,  and  if  he  could  not,  then  the  converse  must  be  true 
that  the  defendants  cannot.  {Snyder  v.  Trumphoury  38  N. 
Y.  355,  361 ;  Snyder  v.  Plaas,  28  id.  465,  479 ;  Budl  v.  Zock- 
port,  3  id.  197 ;  8  id.  55  ;  Porter  v.  Purdy,  29  id.  106.)  The 
fact  that  a  road  ran  through  improved  lands  not  described  in  the 
petition  does  not  establish  a  variance  sufficient  to  render  the 
proceedings  void.  {Snyder  v.  Trumpbour^  38  N.  Y.  355,  359.) 
An  irregularity  as  to  laying  the  road  over  other  lands  id  not  an 
objection  for  Johnson  against  the  proceedings  for  laying  the 
road  on  his  lands,  and,  therefore,  cannot  affect  the  proceedings 
as  to  him.  {Snyder  v.  Trumpbour,  38  N;  Y.  355,  361 ;  Sny* 
der  V.  Plass,  28  id.  465-479;  McCarthy  v.  Whalen,  19 
Hun,  506-7;  Ndson  v.  Eaton,  26  N.  Y.  415;  People  v. 
Ooodwin,  5  id.  568.)  Had  Johnson  consented  to  the  laying  of 
the  road  orally  or  otherwise  he  could  not  raise  objections  to 
the  proceedings  afterward.  {BueU  v.  LockpoH,  8  N.  Y.  55- 
60 ;  3  id.  197 ;  Embury  v.  Connor,  id.  618 ;   Porter  v.  Purdy, 
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29  id.  106.)  The  fact  tliat  a  road  is  laid  through  lands  or  on  a 
line  not  described  in  the  petition  does  not  establish  a  variance 
sufficient  to  render  the  proceedings  void,  it'  the  variance  is  with- 
out objection  from  the  land-owners,  and  does  not  increase  the 
damages.  {Snyder  v.  TrumphauTy  38  N.  T.  355,  359 ;  Snyder 
V.  JPlass,  28  id.  465,  479 ;  JBtieU  v.  Zockport^  3  id.  197 ;  Mc- 
Carthy V.  Whalen^  19  Hun,  506-7.)  Appealing  fi'om  an  as- 
sessment, or  bringing  suit  to  recover  an  award,  is  a  ratification 
of  the  prior  proceedings,  and  a  consent  to  the  laying  of  the 
road.  {BueU  v.  Lockport,  8  N.  Y.  55-60;  3  id.  197;  Em- 
hury  V.  Connor y  id.  518 ;  Bojuton  v.  Brooklyn^  2  Wend.  395 ; 
^lennan  v.  MoKeon^  38  N.  Y.  266, 274  ;  Dyckmcm  v.  Mayor 
of  New  Torky  5  id.  434.)  If  the  party  against  whom  the  pro- 
ceedings  are  had  waives  the  irregularity  the  other  party  cannot 
object.  (Fort&i^  v.  Purdy,  29  N.  Y.  106 ;  Buell  v.  Lockport, 
11  Barb.  602 ;  8.  C,  3  N.  Y.  197;  8  id.  55,  59  ;  Slwrmam,  v. 
MoKeoUy  38  id.  266,  275.)  Both  the  trustees  and  Johnson 
having  appeared  before  the  jury  and  litigated  the  question  of 
damages,  by  so  doing  waived  all  previous  irregularities,  and 
ratified  the  previous  proceedingfs.  {Buell  v.  Lookport^  3  N. 
Y.  197 ;  8  id.  55-60 ;  BueU  v.  Trustees  of  Lockport,  11  Barb. 
602 ;  Embury  v.  Connor^  3  N.  T.  618  ;  Dyokman  v.  Mayor  of 
New  York,  5  id.  434 ;  Sherman  v.  McKeon,  38  id.  266,  274; 
93  id.  407,572.) 

O.  W.  Chapman  for  respondent.  As  soon  as  the  board  of 
trustees  went  outside  of  or  beyond  their  statute  authority,  in 
their  proceedings  to  lay  out  this  street,  their  jurisdiction  ceased. 
(16  Hun,  498;  affirmed,  78  N.  Y.  362;  7i  id.  309,  313;  16 
Hun,  500;  3  Denio,  595;  3  Hill,  458,  460;  46  N.  Y.  110; 
Ex  pa/rte  Clapper ^  3  Hill,  460.)  The  trustees  exceeded  their 
jurisdiction  when,  by  the  resolution  of  July  sixth,  they  changed 
the  center  line  of  the  street  across  Johnson's  land  to  a  line 
diflEerent  from  that  described  in  the  petition  and  notices  served 
and  posted.     (1  K.  S.  [7th  ed.]  901,  902  ;   2  K  S.  1239,  §  59.) 

Earl,  J.  A  judgment  was  entered  in  this  action,  upon 
the  report  of  a  referee,  commanding  the  defendant  to  levy  and 


84  People,  ex  rel.  v.  Pres't,  etc.,  Vil.  Whitney's  Ft.  [March, 

Opinion  of  tlie  Ck>art,  per  Earl,  J. 

collect  a  tax  to  pay  the  plaintiff  an  award  made  for  lands  taken 
for  a  street,  in  the  village  of  Whitney's  Point.  TheXiefendants 
refused  to  levy  a  tax  to  pay  the  award,  npon  the  ground  that 
the  proceedings  for  laying  out  the  street  for  which  the  lands 
were  alleged  to  have  been  taken  were  illegal  and  wholly  void, 
so  that  no  obligation  to  pay  the  award  was  ever  imposed  upon 
the  village.  The  General  Term  sustained  the  contention  of 
the  defendants,  and  reversed  the  judgment  of  the  referee,  holding 
that  the  proceedings  for  laying  out  the  street  were  wholly  void 
for  various  reasons  stated  in  the  opinion  there  pronounced. 
We  think  the  judgment  was  properly  reversed,  and  we  base 
our  decision  upon  a  single  ground,  without  considering  the 
others  alleged. 

The  village  of  Whitney's  Point  was  organized  under  the  gen- 
eral act  for  the  incorporation  of  villages  (Chap.  29 1,  of  the  Laws 
of  1870).  It  is  provided  in  section  1  of  title  7  of  that  act,  as 
amended  by  chapter  870  of  the  Laws  of  1871,  that  the  trustees 
of  the  village  shall  hav6  power  to  lay  out  streets;  that  for  that 
purpose  they  may  take  and  appropriate  any  lands ;  but  that  no 
street  shall  bo  opened  unless  all  claims  for  damages  on  account 
of  such  opening  shall  be  released  without  remuneration,  except 
on  the  written  petition  of  at  least  ten  freeholders,  residing  in 
the  village,  which  petition  shall  specify  the  improvment  to  be 
made,  describe  the  land  to  be  taken,  and  state  the  owner 
or  owners  thereof ;  that  on  the  presentation  of  such  petition 
the  trustees  shall  meet  and  examine  the  same,  and  if  they  decide 
the  improvement  shall  be  made,  that  they  shall  so  decide  by 
resolution,  to  be  entered  in  the  minutes  of  the  board ;  that  they 
shall  thereupon,  post  up  in  five  public  places  in  the  village  a 
correct  description  of  the  lands  to  be  taken  to  make  such  im- 
provement, and  a  notice  that  the  trustees,  at  a  place  and  time 
therein  specified,  will  meet  and  hear  any  objections  that  may 
be  made  to  the  taking  of  such  lands  or  making  such  improve- 
ment, a  copy  of  which  notice  must  be  served  on  the  owner  or 
owners  of  such  lands,  at  least  five  days  before  such  meeting, 
unless  the  owner  is  a  non-resident  of  the  village  ;  but  any  per- 
son interested  may  be  heard  and  introduce  testimony  before 
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the  board  of  trustees  as  to  tlie  matter  on  tlie  day  specified  in 
the  notice,  or  on  such  other  days  as  the  board  may  appoint ; 
.that  after  such  hearing  the  trustees  may  deny  the  petition,  or 
approve  and  declare  by  resolution,  to  be  entered  in  their  min- 
uteS)  their  intention  to  make  said  improvements  and  proceed 
to  obtain  possession  of  the  land  described  in  the  manner  pro- 
vided by  the  act. 

The  last  two  courses  of  the  center  line  of  this  street  as 
described  in  the  petition  are  as  follows :  '^  running  easterly, 
six  rods  or  thereabouts  to  Jabez  Johnson's  land ;  thence  south- 
erly, fifty-seven  rods  or  thereabouts  to  Main  street  in  said 
village,  about  twenty  feet  west  of  said  Johnson's  house."  In 
the  notice  posted  and  given  by  the  trustees,  the  street  is  de- 
scribed in  the  same  way.  In  laying  out  the  street  the  last  line, 
at  its  northerly  end,  was  moved  one  rod  further  to  the  east,  and 
the  two  last  lines  of  the  street,  as  finally  laid  out,  areas  follows : 
^^  running  easterly  six  rods  or  thereabouts,  to  a  point  one  rod 
east  of  the  east  line  of  said  railroad  company's  land ;  thence 
southerly  fifty-seven  rods  or  thereabouts,  in  a  straight  course 
to  Main  street  in  said  village,  at  a  point  twenty  feet  west  of 
Jabez  Johnson's  house  on  Main  street."  This  last  line  was 
purposely  changed  by  the  trustees  after  the  hearing  provided 
for  in  the  notices  given  by  them ;  and  the  street  as  finally  laid 
out  takes  more  land  from  Johnson  and  less  land  from  the  rail- 
road company. 

We  think  the  trustees  had  no  power  to  make  this  change. 
They  were  bound  to  lay  out  the  street  upon  the  precise 
line  designated  in  the  petition.  The  petition  was  required 
to  d^cribe  the  lands  to  be  taken ;  the  notices  which  the 
trustees  were  to  post  and  serve  were  required  to  contain  a  cor- 
rect description  of  the  lands ;  and  the  notices  were  to  state  that 
at  a  particular  time* the  trustees  would  meet  to  hear  objections 
to  the  taking  of  such  lands.  The  object  of  the  hearing  was, 
not  to  determine  the  line  or  route  of  the  street,  but  to  deter- 
mine whether  or  not  the  petition  should  be  granted ;  and  after 
the  hearing,  the  trustees  could  deny  the  petition  or  declare  by 
resolution  their  determination  to  make  the  improvement  and 
proceed  to  obtain  possession  of  the  lands  described.    If,  upon  the 
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hearing,  or  at  anytime  after  presentation  of  the  petition  before 
final  action  thereon  and  before  the  road  was  actually  laid  out,  the 
trustees  found  it  was  necessary  to  change  the  line  or  route  or  to . 
take  other  land  not  specified  in  the  petition,  then  the  proceedings 
should  have  been  abandoned,  and  a  new  petition  filed,  and  pro- 
ceedings commenced  de  novo.  It  is  true  that  the  variation  here 
is  not  great;  but  if  a  change  in  the  cen  ter  line  of  the  road  for  one 
rod  can  be  justified,  if  the  trustees  had  jurisdiction  to  make  such 
cliange,  then  it  is  difficult  to  perceive  how  their  power  could  be 
limited.  They  might  change  the  road  for  two  rods  or  three 
rods,  and  thus  take  lands  not  described  in  the  petition  or  in  the 
notice  which  they  were  required  to  give,  and  the  only  limita- 
tion upon  their  power  would  probably  be  that  they  were  to  lay 
the  street  in  substantially  the  same  direction  as  that  mentioned 
in  the  petition,  and  through  the  same  lands.  We  think  the 
safer  and  better  rule,  the  application  and  operation  of  which 
can  cause  no  great  inconvenience  or  embarrassment,  is  to  hold 
that  the  trustees  in  such  cases  must  follow  tlie  precise  descrip- 
tion contained  in  the  petition. 

It  matters  not  that  Johnson,  the  owner  of  the  land,  consented 
to  this  change  in  the  line  of  the  street  through  his  land.  He 
is  not  the  only  person  interested.  The  change  increases  the 
amount  of  land  to  be  taken  from  him  and  might  have  enhanced 
the  expense  of  the  street.  It  is  a  question  of  power  and  juris- 
diction. If  this  street  was  not  legally  laid  out,  if  Johnson's 
land  was  not  legally  taken,  if  the  entire  proceeding  was  void, 
and  the  statute  was  so  far  departed  from  as  to  deprive  the 
trustees  of  jurisdiction,  then  any  tax  payer  could  raise  the  ob- 
jection when  it  was  attempted  to  levy  a  tax  to  pay  the  awards 
made  for  the  land  taken ;  and  the  trustees  could  not  be  com- 
pelled to  levy  and  pay  a  tax  which  the  tax  payers  could  not  be 
compelled  to  pay,  and  which  they  could  not  enforce. 

We  are,  therefore,  of  opinion  that  the  order  of  the  General 
Term  should  be  affirmed,  and  judgment  absolute  rendered  for 
the  defendants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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John  H.  SmttHi  Respondent,  v.  He^tbt  Alkeb,  Appellant. 

A  party  to  a  bailding  contract  may  waive  a  stipulation  therein  that  the 
final  payment  to  be  made  by  him  shall  not  be  required  unless  the  archi- 
tect shall  certify  that  the  contract  has  been  fully  performed  to  his  satis- 
ikction ;  an  acceptance  of  the  building  as  under  a  completed  contract 
is  such  a  waiver,  and  entitles  the  contractor  to  recover  the  sum  due,  al- 
though no  certificate  has  been  given,  and  although  the  architect  is  not 
satisfied. 

The  denial  by  a  trial  court  of  an  application  to  postpone  or  put  off  a  trial  is 
not  the  subject  of  an  exception  or  available  upon  appeal  to  this  court. 

It  $eem$  it  is  proper  for  consideration  on  motion  of  a  new  trial,  and  by  the 
General  Term  on  appeal  from  order  denying  such  a  motion. 

Where  a  contract  provided  that  differences  between  the  parties  shall  be 
submitted  to  arbitrators  selected  as  prescribed,  held^  that,  in  the  absence 
of  evidence  that  defendant  took  steps  for  the  selection  of  arbitrators, 
the  provision  was  no  defense  in  an  action  upon  the  contract, 

(Argued  March  11, 1886 ;  decided  March  36, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  September  9,  1884,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Samuel  Hand  for  appellant.  The  discretion  of  the  judge 
sitting  at  the  trial  of  a  cause,  with  reference  to  the  granting  or 
refusing  of  a  motion  to  postpone,  is  not  an  uncontrolled  or  un- 
controllable one ;  but  that  power  must  be  exercised  accord- 
ing to  the  established  rules  and  principles  of  law.  His  decis- 
ion, if  erroneous,  is  a  cause  for  reversing  the  judgment.  (Brill 
V.  Zord,  14  Johns.  341 ;  Ogden  v.  Payne,  5  Cow.  16  ;  Ilooker 
V.  Rogers^  6  id.  577 ;  Howard  v.  Freeman^  3  Abb.  Pr.  [N.  S.] 
292 ;  Brooklyn  Oil  Works  v.  Brown^  7  id.  382.)  In  the  case 
at  bar,  the  refusal  to  postpone  was  clearly  error,  and  affected  a 
substantial  right  of  the  defendant.  {Pidver  v.  Iliserodty  3  How. 
49 ;  Ogden  v.  Payne^  5  Cow.  15 ;  Hooker  v.  Rogers^  6  id.  577 ; 
People  v.  Yermilyea^  7  id.  369, 383 ;  Onderdonk  v.  liauUetty  3 
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Hill,  323 ;  The  King  v.  lyEon,  1  Win.  Bla.  510 ;  S.  C,  3  Burr. 
1513  ;  People  v.  The  Superior  Gourt^  5  Wend.  125  ;  Giraudat 
V.  Korn^  8  Daly,  406 ;  Chegg  v.  Howe^  5  J.  &  S.  420.)  As 
the  certificates  of  the  architect  are  to  precede  the  payment  by  the 
defendant,  it  is  incumbent  on  the  part  of  the  plaintiff  to  show  a 
compliance  with  those  conditions  precedent  before  he  can  main- 
tain his  action.  {Butler  v.  TuckeTy  24  Wend.  447 ;  Smith  v. 
Brady,  17  N.  T.  173,  176;  Wyokoffy,  Meyers,  41  id.  143 ; 
Wangler  v.  Smith,  90  id.  39,  43.)  The  parties  having,  by  the 
agreement,  selected  the  person  who  was  to  determine  when  the 
defendant  should  be  called  upon  to  make  the  last  payment,  and 
what  should  be  certified,  the  plaintiff  cannot  recover,  except  by 
showing  a  determination  by  the  party  or  parties,  and  in  the 
manner  specified.  {Grey  v.  Central  H.  H,  of  New  Jersey,  11 
Hun,  70,  73;  Tyler  v.  Amee,  6  Lans.  280;  Smith  v.  Brady, 
17  N.  T.  173;  Wyckoff  v.  Mefyers,  41  id.  173;  Wangler  v. 
Smith,  90  id.  38 ;  i?.  d&  E.  Canal  Co.  v.  Pa.  Coal  Co.,  50  id. 
250.)  There  was  no  waiver  of  the  conditions  precedent  by  the 
defendant.  {Smith  v.  Brady,  17  N.  Y.  173;  Krone  v.  Levi, 
1  Hun,  171 ;  Crane  v.  Kimble,  43  How.  389.)  There  was  no 
evidence  of  waiver  of  performance  on  the  part  of  the  defend- 
ant. {Shute  V.  Hamilton,  4  Daly,  471 ;  Barber  v.  Rose,  5 
Hill,  76;I>elaoroix  v.  BucUey,  13  Wend.  75;  Lattimore  r. 
Harsen,  14  Johns.  330 ;  Haabrouck  v.  Tappen,  15  id.  200 ; 
LitHe  V.  Holland,  3  Term  R.  590.)  There  can  be  no  waiver 
of  a  condition  precedent  except  there  be  in  the  case  an  element 
of  estoppel,  (  Underwood  v.  Farmer^  Joint-Stock  Ins.  Co., 
67  N.  r.  606 ;  Ripley  v.  ^t7ia  Ins.  Co.,  30  id.  136 ;  Palmar 
y.  KeUy.  56  id.  637.) 

Eugene  Bj/trlmgame  for  respondent.  A  substantial  per- 
fonnance  of  a  contract  of  the  kind  in  suit  is  all  that  is  re- 
quired. ( Woodward  v.  Fuller,  80  N.  Y.  312 ;  Hickman  v. 
Pinckney,  81  id.  211;  Phillips  v.  Gallant,  62  id.  256; 
Glacitcs  V.  Black,  50  id.  145 ;  Nolan  v.  Whitney,  88  id. 
648.)  The  evidence  shows  sufficiently  that  a  demand  was 
made  for  the  last  certificates,  that  they  were  refused,  and 
that  the  certificates  were  unreasonably  withheld  from  plaintiff, 
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which  dispenses  with  their  production.  {Nolan  v.  Whitney y 
88  N.  Y.  648;  Bowery  Nat.  Bk.  v.  Mayor ^  etc.,  63  id.  336; 
Kingsley  v.  (My  of  BrooMyn^  7  Abb.  N.  C.  28-45  ; 
Mechanics^  Lien  Law,  Kings  and  Queens  Act,  §§  3,  7,  8,  chap. 
478,  Laws  of  1862.)  The  question,  whether  or  not  defendant 
did  accept  this  building,  is  a  question  of  intention  of  fact  to  be 
determined  from  all  the  facts  and  circumstances  in  the  case 
and  was  properly  left  to  the  jury.  (Smith  v.  Brady,  17  N. 
T.  173.)  If  defendant  accepted  the  work  plaintiff  is  entitled 
to  recover.  (  Wood/mard  v.  FuUer,  80  N.  Y.  312 ;  Hickman  v. 
Pinckney^  81  id.  211 ;  MoKenzie  v.  Dicker ^  23  Daily  Eeg., 
No.  137;  Mamsjidd  v.  N.  T.  O.  c6  H.  B.  R.  B.  Co.,  16 
Weekly  Dig.  275 ;  Duplex  Safety  Boiler  Co.  v.  Oorden,  23 
id.  113.)  If  the  defendant  caused  a  delay  in  -the  work  by 
not  furnishing  the  colors  for  painting  so  the  plaintiff  could 
proceed  with  the  work,  or  if  he  became  the  cause  of  delay  in 
any  way,  then  plaintiff  is  discharged  from  any  liability  for 
liquidated  damages  in  not  completing  the  building  within  the 
time  specified.  ( Week  v.  McCarthy,  89  N.  Y.  566  ;  Stewan^t 
V.  Keteitaa,  36  id.  388;  Hickmam  v.  Pinohney,  81  id.  211.) 
The  clause  in  the  contract  as  to  arbitration  is  not  a  bar  to  the 
prosecution  of  this  action.  {Hurst  v.  Litchfield,  39  N.  Y. 
877;  Prea,  D.  &  H.  C.  Co.  v.  P.  C.  Co.,  50  id.  250;  Seu)ard 
V.  City  of  Bochester,  23  Week.  Dig.  65 ;  Oiblba  v.  Continental 
Ine,  Co.,  13  Hun,  611.)  .  It  was  as  much  the  duty  of  the  de- 
fendant, if  he  had  wanted  arbitration  in  this  matter,' to  have  said 
so  to  the  plaintiff,  as  it  was  the  plaintiS's  business  to  have 
proposed  it.  {Oibbe  v.  Continental  Ins.  Co.,  13  Hun,  611.) 
Defendant's  motion  to  dismiss  the  complaint  at  the  'close  of 
plaintiff's  evidence  was  properly  denied.  If  there  was  a 
defect  of  proof  at  that  time  on  the  part  of  plaintiff,  and  it  was 
afterward  supplied  by  either  party,  the  defect  is  cured  and  a 
new  trial  will  not  be  granted.  (7  Wend.  377 ;  11  K  Y.  102  ; 
6  Duer,  382, 412 ;  Leslie  v.  Knickerbocker  Co.,  63  N.  Y.  27.) 

Dakforth,  J.  The  action  is  brought  upon  a  building  con- 
tract for  the  balance  due,  and  also  for  extra  work.    It  was  a 
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condition  of  the  contract  that  the  building  should  be  complete 
and  perfect  in  every  respect  by  the  1st  of  May,  1882,  "  to  the 
satisfaction  of  N.  LeBrun  ife  Son,  architects,"  "  and  that  no  pay- 
ment should  be  made  until  a  certificate  of  the  architects  that 
the  payment  is  due  has  been  presented  to  the  owner,  nor  the 
last  payment  be  required  until  the  building  is  complete  and 
perfect,  nor  unless  the  architects  shall  also  certify  that  the  con- 
tract has  been  fully  performed,  and  the  work  finished,  com- 
plete and  perfect  in  every  respect,  and  to  his  satisfaction."  It 
was  also  provided  that  any  dispute  concerning  the  construction, 
or  meaning  of  the  plans,  "  shall  be  decided  by  the  architects," 
and  their  decision  be  final  and  conclusive,  and  that  any  other 
difference  between  the  parties  shall  be  submitted  to  the  arbi- 
tration of  two  competent  and  disinterested  persons  selected  in 
a  manner  prescribed  by  the  contract.  The  contract  also  pro- 
vides for  penalties  to  be  imposed  upon  the  builder  for  delay  in 
the  completion  of  the  work.  It  appears  by  the  evidence  that 
the  work  was  not  completed  at  the  time  specified  in  the  con- 
tract ;  that  from  time  to  time  fault  was  found  by  the  owner 
with  the  slow  progress  of  the  work,  and  its  character,  but  it 
was  also  in  evidence  that  afterward  he  moved  into  and  con- 
tinued to  occupy  the  house,  and  two  questions  were  submitted 
to  the  jury :  JFirsty  did  the  defendant  accept  the  house  as  a 
complete  building  under  the  contract ;  second^  if  it  was  so  ac- 
cepted, was  the  delay  in  its  completion  occasioned  by  the  de- 
fendant's own  fault. 

It  cannot  be  doubted  that  under  the  terms  of  this  con- 
tract no  claim  could  be  made  for  payment  for  any  work 
or  services,  unless  accompanied  by  a  certificate  of  the  archi- 
tects. This  provision  is  repeatedly  inserted  in  the  contract, 
and  it  was  the  obvious  intention  of  the  owner  to  be  pro- 
tected  at  all  points  by  the  judgment,  skill  and  opinion  of  the 
architect  to  whom  had  been  intnisted  the  supervision  of  the 
building.  The  certificates  were  not  given,  but  as  it  was  in  the 
power  of  the  owner  to  impose  sub  condition  of  liability  that  the 
certificates  should  be  procured,  so  it  was  in  his  power  to  waive 
their  production,  and  if,  by  any  act  of  his,  he  prevented  tbe 
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architect  from  certifying,  or  interfered  with  him  in  a  conclu- 
sion which  might  justify  and  require  a  certificate,  he  cannot 
complain  if  the  btdlder  is  permitted  to  recover  without  its  pro- 
duction. 

In  the  case  before  us  it  appeared  that  the  builder  applied  to 
the  architect  for  liis  certificate  in  regard  to  the  character  and 
cost  of  the  extra  work,  but  he  refused  to  give  it,  and  this  refusal 
was  put  upon  the  ground  that  the  owner  had  instructed  him  to 
give  no  more  certificates.  This  evidence  was  received  without 
objection,  and  it  was  not  controverted.  It  also  appears  by  the 
evidence  of  the  plaintiff  that  he  finished  the  house  about  the 
first  of  July,  and  by  the  evidence  of  the  defendant  that  the  plain- 
tiff called  upon  him,  and  requested  payment,  and  at  that  time 
he  said,  "  Mr.  Smith,  the  work  is  not  done  yet.  Go  on  and 
finish  the  work ;  your  money  is  ready  whenever  the  house  is 
done."  Tlie  builder  replied,  "  Well,  what  do  you  want  me  to 
do  ? "  Tlie  defendant  said, "  Finish  the  doors,  look  at  the  trim- 
ming of  the  house,  where  tlie  plastering  is,  look  at  the  cracks." 
The  plaintiff  replied,  "  Well,  I  will  attend  to  that."  It  was 
put  off  from  time  to  time.  The  defendant  then  adds :  "  The 
last  time  Mr.  Smith  called  upon  me  for  settlement  I  told  Mr. 
Smith, '  I  am  ready  to  settle  with  you,  but  I  have  a  claim  against 
you ;  under  your  contract  you  are  under  a  penalty  for  stipu- 
lated damages  for  every  day  after  the  first  day  of  May  that  you 
have  delayed  me  in  having  my  building ; '  he  asked  me  what  is 
that  %  I  replied,  *  You  can  calculate,  you  called  Mr.  LeBrun 
to  make  a  final  inspection  of  the  building  on  the  thirtieth  of 
August,  by  that  you  admit  th&t  the  building  was  not  completed 
until  that  time ;  now  you  can  calculate  from  that  time,  I  will 
charge  you  nothing  after  that,  and  fix  the  amount.  I  will  give 
you  a  check  for  it.' " 

Now  the  jury  might  well  find  from  that  evidence  that  the 
work  was  considered  as  completed  and  finished  to  the  satisfac- 
tion of  the  owner,  at  any  rate  as  early  as  the  thirtieth  of  August. 
That  is  the  admission  of  the  owner.  The  only  question  raised 
by  him  was  as  to  the.  penalty  for  delay  in  the  completion  of  the 
building.     Upon  this  evidence,  therefore,  the  judge  was  justi- 
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fied  in  leaving  it  to  the  jury,  saying  as  he  did,  that  if  tliis  was 
accepted  as  a  completed  contract,  the  only  remaining  question 
was  whether  the  delay  after  the  first  of  May  was  occasioned  by 
the  defendant's  own  fault,  or  whether  the  claim  based  upon  it 
was  waived  by  him,  at  the  same  time  stating  the  amount  of  the 
plaintiff's  claim  as  established,  to  be  $5,368.57,  provided  he 
was  not  at  fault,  or  if  the  defendant  waived  the  condition  as  to 
its  completion  within  the  specified  time;  otherwise,  he  said, 
you  will  deduct  from  that  amount  the  sum  of  $2,950,  being  the 
aggregate  penalty  for  delay  from  the  first  of  May  to  the  thir- 
tieth of  August. 

On  the  other  hiand  it  was  contended  on  the  trial  by  defend- 
ant's counsel  that  in  no  event,  no  matter  how  complete  the 
satisfaction  of  the  defendant,  a  recovery  could  not  be  had 
without  the  production  of  the  architect's  certificate  and  refusal 
on  defendant's  part  to  pay  according  to  its  terms ;  without  that, 
he  claimed,  there  could  be  no  breach,  consequently  no  right  of 
action.  The  view  of  the  court  was  to  the  contrary.  It  held, 
and  so  instructed  the  jury,  that  the  defendant  could  waive  the 
stipulations  he  had  introduced  into  the  contract  for  his  own 
benefit,  and  that  if  he  accepted  the  house  as  under  a  complete 
contract,  the  plaintiff  would  be  entitled  to  recover  although  no 
certificate  had  been  given,  and  even  if  the  architect  was  not 
satisfied.  This  was  the  principal  question  presented  ;  it  was, 
we  think,  rightly  decided,  and  the  verdict  of  the  jury  wa&  a 
complete  answer,  not  only  to  the  matter  of  defense,  but  abo 
to  the  counter-claim. 

Some  other  points  are  made  By  the  appellant :  JFtrst^  that 
the  trial  judge  improperly  denied  the  defendant's  application 
to  postpone,  or  put-  off  the  trial.  This  fact  was  proper  for 
consideration  upon  motion  for  a  new  trial,  and  by  the  General 
Term  upon  appeal  from  the  order  denying  it,  but  is  not  the 
subject  of  exception,  or  available  upon  appeal  in  this  court. 
Second^  that  the  difference  between  the  parties  should  have 
been  submitted  to  arbitrators  under  the  clause  in  the  contract 
relating  to  arbitration.  No  evidence  was  given  that  the 
defendant  took  any  steps  for  their  selection.    It  was  not  .more 
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the  duty  of  the  plaintiff  than  that  of  the  defendant  to  do  so. 
We  need  not  inquire,  therefore,  how  far,  if  at  all,  such  defense 
would  have  availed. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed 


Peter  R.  Kelly,  Respondent,  v.  Horaob  P.  Burroughs, 

Appellant. 

Where  a  seoond  indoraer  of  a  promlsBory  note  has  paid  and  taken  it  up,  he 
becomes  a  holder  for  valae  and  may  maintain  an  action  to  recover  the 
amount  thereof  of  the  first  indorser  although  both  are  accommodation 
indoTsers. 

The  plaintiff  in  such  an  action  is  not  precluded  by  th^  death  of  the  maker 
of  the  note  from  testifying  as  a  witness  in  his  own  behalf,  as  to  the  cir- 
cumstances of  the  indorsement ;  the  defendant  is  not  of  the  class  of 
persons  protected  by  the  provision  of  the  Code  of  Civil  Procedure 
(§  829),  prohibiting  a  party  from  testifying  in  certain  cases  as  to  personal 
transactions  with  a  deceased  person. 

The  mere  fact  that  the  sole  evidence  as  to  a  material  fact  in  issue  in  an 
action  is  the  testimony  of  a  party,  when  there  is  no  conflict  in  the 
evidence  or  circumstances  from  which  an  inference  against  the  fact  so 
testified  to  can  be  drawn,  does  not  require  the  submission  of  the  question 
to  the  jury. 

(Argued  March  15,  1886 ;  decided  March  26,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  September  10,  1884,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict.  (Re- 
ported below,  33  Hun,  349.) 

The  complaint  states  that  on  the  30th  of  November,  1881, 
one  Evans  made  and  executed  his  promissory  note,  pay- 
able four  months  after  date  to  the  order  of  the  defendant 
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for  $600 ;  that  the  defendant  indorsed  the  note ;  that  so  in- 
dorsed, and  before  maturity,  the  note  was  transferred  to  the 
plaintiff  for  value.  It  alleges  presentment  for  payment,  pro- 
test and  notice  of  non-payment,  and  that  plaintiff  is  the  owner 
of  the  note. 

The  defendant  answered,  but  denied  none  of  the  allegations 
of  the  complaint.  He  set  up,  however,  that  his  indorsement 
was  without  consideration,  and  for  accommodation  ;  and  upon 
information  and  belief  that  it  had  no  legal  validity  until  it 
was  discounted  at  the  plaintiff's  request,  at  the  Commercial 
Bank,  and  the  proceeds  paid  to  him.  For  a  second  defense 
the  defendant  alleges  that  the  note  was  paid.  Upon  the  trial 
the  plaintiff  put  in  evidence  the  note,  signed  by  Evans  as 
maker,  indorsed  first  by  the  defendant,  and  second  by  the 
plaintiff.  But  he  also  proved  that  the  Commercial  Bank  had 
recovered  a  judgment  against  the  maker  and  himself  upon  the 
same  note  ;  that  he  paid  its  amount  to  the  bank  and  had  the 
judgment  satisfied  as  to  himself.  It  was  proven  also  that 
the  note  was  the  property  of  the  bank  at  the  time  suit  was 
brought  against  Evans  and  Kelly.  The  defendant  then  testi- 
fied that'  he  indorsed  the  note  at  the  request  and  for  the  ac- 
commodation of  Evans,  the  maker,  and  returned  it  to  him ; 
that  the  plaintiff  procured  the  note  to  be  discounted,  had  the 
money  placed  to  his  own  credit,  and  on  the  same  day  drew  the 
money.  The  plaintiff  then  testified  that  he  indorsed  the  note 
and  procured  it  to  be  discounted  at  the  request  of  the  maker, 
and  gave  the  proceeds  to  him.  Other  evidence  was  given  to 
the  same  effect.  The  defendant's  counsel  asked  to  go  to  the 
jury  upon  the  testimony.  The  plaintiff's  counsel  requested 
the  court  to  direct  a  verdict  in  favor  of  the  plaintiff.  The 
court  refused  the  defendant's  request,  and  directed  a  verdict 
in  favor  of  the  plaintiff  for  the  amount*  claimed.  The  defend- 
ant afterward  made  a  motion  for  a  new  trial,  which  was  denied. 
From  that  order  and  from  judgment  upon  the  verdict  an  ap- 
peal was  taken  to  the  General  Term. 

A.  K  Lawh  for  appellant.     A  verdict  cannot  be  directed 
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where  the  only  testimony  to  sustain  it  is  that  of  the  person 
asking  the  verdict,  testifying  on  his  own  behalf.  (  WofUfahrt 
V.  Bickerty  92  N.  Y.  490 ;  Ellwood  v.  W.  U.  Td.  Co.,  45  id. 
553  ;  Ka/vanagh  v.  WUsonj  70  id.  177 ;  Oi^Uder sleeve  v.  Zan- 
doTij  73  id.  609.)  The  defendant  was  not  competent,  under 
section  829  of  the  Code,  to  give  evidence  as  to  his  transactions 
with  the  deceased  on  which  this  verdict  was  finally  directed. 
{People,  ex  reh  Twenty-third  Street  R.  li.  Co.,  v.  Commis- 
sioners  of  Taxes,  95  N.  Y.  557.) 

J.  StuaH  Ross  for  respondent.  Defendant  being  a  prior 
indorser  to  the  plaintiff,  on  production  of  the  note  by  plaintiff 
and  proof  of  the  payment  by  him  of  the  judgment  recovered 
by  the  bank  against  him,  was  entitled  to  judgment.  The 
fact  that  plaintiff  and  defendant  were  both  accommodation  in- 
dorsers  was  immaterial.  (Daniels  on  Neg.  Inst.  [3d  ed.]  631, 
§  703.)  Any  testimony  by  the  defendant  or  in  his  behalf,  con- 
cerning the  making,  indorsement  or  discount  of  the  note,  was 
evidence  concerning  the  transaction  or  communication  with 
the  deceased  maker,  and  under  section  829  of  the  Code  would 
have  justified  the  testimony  by  the  plaintiff  on  rebuttal  as  to 
the  same  transaction.  {Sweet  v.  Eddy,  28  Hun,  432 ;  Markell 
y.  Benson,  55  How.  300,  363 ;  Zeiois  v.  Merritt,  98  N.  Y. 
206 ;  Pinfiey  v.  Orth,  88  id.  447 ;  Wculsworth  v.  Hermans, 
85  id.  639.) 

Dajstfoeth,  J.  We  think  the  appeal  must  fail.  Conceding 
that  both  indorsers  became  so  at  the  request,  and  for  the  ac- 
commodation of  the  maker,  the  defendant  was  still  liable,  as 
first  indorser,  to  the  plaintiff,  as  second  indorser,  and  when 
the  latter  paid  the  amount  of  the  note  to  the  bank,  and  took 
it  up,  he  became  a  holder  for  value,  and  entitled  to  indemnity 
from  the  defendant.  Concerning  the  facts  there  was  no  dis- 
pute, and  consequently  no  occasion  to  present  them  to  the  jury. 
The  mere  fact  that  the  plaintiff,  who  testified  to  important 
particulars,  was  interested  was  unimportant  in  view  of  the  fact 
that  there  was  no  conflict  in  the  evidence,  or  any  thing  or  cir- 


96       Geeenleaf  et  al.  v.  B'kltk,  etc.,  E.  B.  et  al.    [March, 


Statement  of  case. 


cumstance  from  which  an  inference  against  the  fact  testified 
to  by  him  could  be  drawn.  The  cases  cited  by  the  appellant 
lack  this  element,  while  Lomer  v.  Meeker  (25  N.  Y.  361)  sus- 
tains the  ruling  of  the  trial  court. 

It  is  claimed,  however,  by  the  appellant  that  the  plaintiff 
was  improperly  allowed  to  testify  to  the  transaction  between 
himself  and  Evans.  Evans  was  dead,  and  the  contention  is  put 
upon  section  829  of  the  Code.  I  am  unable  to  perceive  that 
the  defendant  is  of  the  class  of  persons  protected  by  that  sec- 
tion. 

The  other  exception  seems  to  have  neither  substantial  nor 
technical  merit.  The  defendant  suffers  from  a  relation  to  the 
note,  whicli,  at  the  request  of  Evans,  he  voluntarily  assumed, 
and  not  from  any  error  of  the  court  in  enforcing  his  liability. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Charles  H.  Oreent-eaf  et  al..  Respondents, -w.  The.  Brook- 
lyn, Flatbush  and  Coney  Island  Railroad  et  al.,  Ap- 
pellants. 

A  defendant  against  whom  an  inquest  has  been  taken  by  defaalt  may  not 
obtain  relief  from  the  judgment  bjr  motion  to  set  aside  the  inquest  be- 
cause of  iusuflliciency  of  the  evidence  to  sustain  the  findings,  at  least 
where  there  is  any  evidence  to  sustain  them ;  he  should  appear  and 
raise  the  question  on  the  taking  of  the  inquest,  and  upon  decision  against 
him  except  to  the  ruling,  and  then  on  appeal  from  the  judgment,  the 
question  may  be  presented. 

Assuming  such  a  question  may  properly  be  raised  on  motion  to  set  aside  the 
inquest,  it  is  within  the  discretion  of  the  General  Term  to  affirm  or  re- 
verse an  order  denying  the  motion,  and  its  determination  is  not  reviewable 
here. 

(Argued  March  16,  1830 ;  decided  March  26,  1886.) 
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Appeal  from  order  of  the  Q-eneral  Term  of  the  Supreme 
Coart,  in  the  second  judioial  department,  made  September  30, 
1885,  which  affirmed  an  order  of  Special  Term,  denying  a  mo^ 
tion  to  set  aside  a  judgment  entered  herein  upon  an  inquest. 

This  was  an  action  of  ejectment.  The  defendant  did  not 
appear  on  trial,  and  an  inquest  was  taken. 

The  motion  to  set  aside  the  judgment  was  made  on  the 
ground  that  the  evidence  was  insufficient  to  sustain  it. 

William  C.  De  Witt  for  appellants.  The  motion  to  set 
aside  the  judgment  because  founded  upon  insufficient  proof 
was  the  proper  mode  of  procedure.  {Flake  v.  Van  Wageneuy 
54  K  T.  25 ;  BUss'  Code,  §§  1282,  1294 ;  Innis  v.  PuroeU,  58 
K  T.  388,  390.)  Under  the  Oode  the  judgment,  although  had 
upon  inquest,  cannot  be  upheld  in  the  absence  of  proof  of 
seizin  or  possession  by  the  plaintiff  or  his  grantors.  (Oode, 
§§  365,  368 ;  Haines  v.  Davies^  6  How.  118.) 

JUamay  Williams  for  respondents.  The  order  of  the 
General  Term  is  not  appealable.  The  court  below  has  control 
over  its  own  judgments,  and  a  motion  to  vacate  is  addressed  to 
the  discretion  of  the  court  and  is  not  the  subject  of  appeal 
{Granger  v.  Craig ^  85  N.  Y.  619  ;  Watrous  v.  Kearney ^  79 
id.  496 ;  Lawrence  v.  Farley ^  73  id.  187 ;  Marvin  v.  Uhiversal 
Z.  Ins.  Go.y  85  id.  278 ;  Direct  U.  S.  Cable  Co.  v.  Dominion 
Tel.  Co.,  84  id.  153 ;  Snebly  v.  Connors,  78  id.  218  ;  N(yyes  v. 
ChUdrerCs  Aid  Soc.,  70  id.  481 ;  Bryce  v.  ZorHlard  F.  Ins. 
Co.,  55  id.  240,  242 ;  Sheldon  v.  Sheldon,  51  id.  354 ;  Smith 
V.  Peter ^  70  id.  13.)  Defendants,  if  dissatisfied  with  the  judg- 
ment, should  have  appealed  from  it  directly  on  exceptions 
taken  to  the  findings.  (Oode,  §§  994, 1282, 1283, 1346 ;  Dana 
V.  Howe,  13  N.  Y.  306 ;  Meyer  v.  Appd,  2  Sweeney,  729  ; 
HaUgarten  v.  Eckert,  1  Hun,  117 ;  Haines  v.  Davis,  6  How. 
118  ;  Flake  v.  Van  Wagenen,  54  N.  Y.  25.) 

Miller,  J.     We  think  that  the  motion  made  at  Special 
Term  to  set  aside  the  inquest  was  properly  denied.     Motions 
of  this  kind  are  usually  made  on  the  ground  of  irregularity,  or 
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for  some  valid  excuse  in  allowing  the  default  to  be  taken,  and 
in  case  there  is  any  evidence  whatever  to  support  the  findings, 
the  court  will  not  set  aside  the  inquest.  The  practice  is  well 
settled  that  a  party,  in  order  to  avail  himself  of  any  objection 
to  any  proceeding  upon  the  trial,  should  appear  and  raise  the 
question  before  the  judge,  and,  npon  a  decision  against  him, 
except  to  the  ruling  made. 

We  have  held  in  a  very  recent  case  that  upon  a  trial  before 
%,  judge,  where  the  defendant  claims  there  was  no  evidence  to 
sustain  the  decision  made  against  him,  he  should  present  the 
question  and  take  an  exception  to  the  ruling  had.  Applying 
this  rule  to  the  case  considered,  it  is  difficult  to  see  how  the 
defendants  here  could  obtain  any  relief  by  a  motion  to  set  aside 
the  inquest.  Their  remedy  was  to  appear  upon  the  trial,  make 
the  proper  objection,  and  take  an  exception  to  the  ruling  of  the 
court,  if  adverse  to  their  claim.  Upon  appeal  from  the  judg- 
ment the  questions  raised  on  the  trial  could  then  be  presented 
and  determined. 

In  this  case  exceptions  were  taken  to  the  findings  of  the 
court,  and  the  defendants  could  either  have  appealed  or  taken 
a  new  trial  under  the  statute  upon  payment  of  costs.  As  they 
clearly  had  the  latter  remedy,  it  is  not  important  to  determine 
whether  the  right  to  appeal  existed. 

Assuming,  however,  that  the  motion  was  properly  made,  as 
an  appeal  to  the  General  Term  was  taken  from  the  order  deny- 
ing the  motion,  it  was  a  matter  of  discretion  with  the  General 
Term  to  determine  whether  the  order  should  be  affirmed  or 
reversed,  and  it  having  exercised  that  discretion,  no  appeal 
lies  to  this  court. 

The  appeal  should  be  dismissed. 

All  concur,  Ruger,  Oh.  J.,  and  EiLEL,  J.,  in  result. 

Appeal  dismissed. 
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John  S.  Perry,  Respondent,  v.  The  Board  of  Missions  of 
THE  Protestant  Episcopal  Church  in, the  Diocese  of 
Albany,  Appellant. 

The  Diocesan  Convention  of  the  Protestant  Episcopal  charch  of  the  Diocese 
of  Albany  appointed  a  committee  to  take  steps  for  procuring  a  residence 
for  the  bishop  of  the  diocese.  Plaintiff,  nnder  the  advice  of  the  bishop, 
and  with  the  consent  of  the  committee,  pnrchased  certain  premises  for 
the  purpose  specified;  and  at  the  request  of  the  bishop  commenced  mak- 
ing necessary  repairs  and  improvements.  At  the  annual  meeting  of  the 
convention  in  1870  the  committee  made  a  report  stating  the  fact  as  to  the 
purchase,  and  referring  to  the  repairs  and  improvements,  which  was 
adopted,  and  a  resolution  passed  directing  a  transfer  of  the  title  to  the 
property  to  defendant,  to  be  held  and  used  as  a  residence  for  the  bishop, 
and  authorizing  and  directing  defendant  to  execute  a  bond  and  mortgage 
thereon  to  secure  the  payment  of  a  prior  mortgage,  and  "  of  the  sum  ad- 
vanced for  the  repairs  and  fitting  up  of  the  same  for  the  Episcopal  resi- 
dence." Defendant,  by  its  charter,  is  authorized  to  take  and  hold  prop, 
erty  used  for  diocesan  purposes,  and  is  made  **  subject  to  the  directions 
and  instructions  which  shall  be  given  to  It  by  the  said  convention."  (Chap. 
18.  Laws  of  1870.)  At  the  time  of  the  passage  of  the  resolution  the  work 
of  repair  was  in  progress,  but  only  a  small  portion  thereof  had  been  paid 
for.  Plaintiff  went  on  and  completed  the  work,  advancing  the  money  to 
pay  for  the  same.  The  premises  were  conveyed  to  defendant  as  directed, 
and  at  a  regular  meeting  of  the  board  a  resolution  was  passed  accepting 
the  conveyance,  and  directed  the  execution  of  a  bond  and  mortgage  for  a 
sum  specified,  to  be  applied  to  the  payment  of  the  prior  mortgage,  and 
the  expenses  of  the  repairs  and  improvements.  This  was  done,  and 
the  moneys  realized  thereon  were  applied  as  directed,  but  were  insuffi- 
cient to  pay  the  whole  amount  so  advanced  by  the  plaintiff.  JSM,  that 
plaintiff  was  entitled  to  a  lien  in  the  nature  of  a  mortgage  upoD  the 
premises  for  the  balance,  both  because  of  the  special  agreement  embodied 
in  the  resolution  of  the  convention,  and  nnder  the  general  doctrine  of 
equity,  which  gives  a  right  equivalent  to  a  lien,  when  the  rights  of  par- 
ties cannot  be  otherwise  secured ;  that  the  said  resolution  was  not  limited 
to  the  sums  already  advanced,  but  included  as  well  all  subsequent  ad- 
vances for  the  purposes  specified;  also  that  in  an  action  to  have  an  equita- 
ble lien  declared,  a  judgment  directing  a  sale  of  the  property,  as  in  case 
of  a  mortgage  foreclosure,  was  proper. 

Also  Jieldf  the  fact  that  defendant's  relation  to  the  property  was  that  of 
trustee  did  not  affect  plaintiff's  right  to  the  relief  sought;  that  to  subject 
the  premises  to  the  cost  of  the  repairs,  through  which  alone  the  purposes 
of  the  trust  were  accomplished,  would  be  no  violation  Qf  the  oonditionfi 
upon  which  the  premises  are  held. 

(Argued  March  1.  1886;  decided  AprU  18,  1886.) 
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Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4, 18S4,  which  affirmed  a  judgment  in  favor  of 
pkintiflE,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  have  a  lien  declared  in  the  natui'e 
of  a  mortgage  upon  certain  premises,  the  title  to  which  is  in  the 
defendant,  for  moneys  advanced  by  plaintiff  to  pay  for  repairs 
and  improvements  upon  said  premises. 

The  material  facts  are  stated  in  the  opinion. 

K  Oatmiryman  for  appellant.  Even  if  plaintiff^  had  fur- 
liished  the  money  to  make  the  purchase  of  the  property  it 
would  not  entitle  him  to  an  equitable  lien.  {Marqtbat  v.  Mar- 
quat,  7  How.  417,  418;  StanseU  v.  Roberts,  13  Ohio,  149, 
157 ;  Crauae  v.  GaldweUy  14  111.  463  ;  Jeneaon  v.  Gordon,  29 
id.  199 ;  Ndte'a  Appeal,  45  Penn.  St.  361,  363,  365  ;  Wood- 
ridge  V.  Scott,  69  Mo.  669;  Lea  v.  Fabri,  13  J.  &  S.  361.) 
The  doctrine  of  equitable  lien  upon  land  should  not  be  ex- 
tended beyond  the  vendor  and  vendee  and  privies  in  estate  or 
law,  and  then  only  for  the  unpaid  purchase-money.  {McKiUip 
V.  McKiUip^  8  Barb.  522,  557-559,  560 ;  Taylor  v.  Baldwin, 
10  id.  626,  635.)  The  doctrine  of  compensation  or  lien 
only  applies  to  the  possessors  of  property  who  have  in  good 
faith  made  valuable  improvements  thereon  under  a  claim  of 
title  which  turned  out  to  be  defective,  or  under  some  mis- 
take concerning  their  rights,  or  who  were  induced  to  incur 
such  expenditures  by  deception  of  the  real  owners,  which  were 
subsequently  attempting  to  dispossess  them,  and  thus  obtain 
the  benefits  thereof.  {Putnam  v.  Richie,  6  Paige,  391,  402- 
406 ;  Taylor  v.  Baldwin,  10  Barb.  626,  631-635 ;  Haasard 
V.  Rowe,  11  id.  22;  Wilaon  v.  Wilaon,  13  id.  252;  McMidkin 
V.  Baiea,  46  How.  405 ;  MicUea  v.  DiUaye,  17  N.  Y.  80,  87, 
88 ;  Schmidt  v.  Schmidt,  16  J.  &  S.  520.)  The  trustee  could 
not  invest  the  fund  in  a  bishops'  house  in  connection  with  other 
funds  of  his  own,  advanced  by  him  for  that  purpose,  and  per- 
fect the  title  under  such  a  trust,  and  at  the  same  time  reserve 
the  right  to  himself  to  destroy  the  trust  and  misapply  the 
original  trust  fund  for  his  own  protection  or  to  enable  him 


1886.]  Pbeey  v.  Board -of  Missions,  etc.,  of  Albany.     ]  01 

Statement  of  case. 

to  reclaim  the  money  thus  advanced  by  him  whenever  he 
elected  to  do  so.  (1  Perry  on  Trusts,  §§  268,  274,  383«,  401 ; 
Diefendoff  v.  SpraJcer,  10  N.  Y.  249,  850 ;  Thatcher  v.  Can- 
dee^  4  Abb.  Ct.  of  App.  Dec.  387 ;  Brennan  v.  Wihon^  41 
N.  Y.  602,  606 ;  Story  \.  EL  R.  Go,,  90  id.  124,  157.)  The 
courts  have  no  power  to  destroy  or  impair  a  valid  trust,  nor  to 
authorize  the  fund  to  be  alienated  or  diverted  from  its  proper 
purpose.  {Douglas  v.  Ctuger,  80  N.  Y.  15 ;  Z^n^  v.  Ilo^oard^ 
89  id.  171,  181 ;  Harvard  CoUege  v.  Soc.,  etc.,  3  Gray,  280, 
301.)  An  act  of  the  legislature  would  be  equally  inefBcient  to 
accorapliah  such  a  result.  {Stone  v.  Framingtony  109  Mass. 
303;  Shidenierg  v.  Harrison,  21  Wall  59,  64;  Swan  v. 
Lindsay,  70  Ala.  507,  521.)  When  the  title  to  the  property 
was  finally  perfected  in  the  defendant  as  permanent  trustee,  it 
became  liable  to  the  same  rules  and  restrictions.  It  cannot 
voluntarily  violate  the  trust,  nor  permit  the  plaintiff  to  do  so, 
nor  can  the  court  authorize  such  a  violation  of  duty.  {Darks 
V.  WiUiamson,  26  Beat.  622 ;  French  v.  Oriswold  CoUege,  60 
Iowa,  482.) 

Hamilton  Harris  for  respondent.  An  equitable  lien  may 
be  created  by  any  writing  or  agreement  from  which  the  inten- 
tion to  create  it  may  be  shown.  {Seymour  v.  G.  <&  F,  R.  R, 
Go,,  25  Barb.  284,  302 ;  In  re  Hmoe,  1  Paige,  125, 130 ;  Ghase 
V.  Peck,  21  N.  Y.  581 ;  Paine  v.  Wilson,  74  id.  348,  351.) 
Plaintiff  is  entitled  to  a  lien  upon  the  property  for  the  balance 
due  him  for  his  expenses  in  repairing  and  fitting  it  up  as  a 
residence,  and  equity  should  decree  him  such  lien.  {Brown  v. 
Brown,  1  Barb.  Ch.  217.)  A  court  of  equity  will  enforce  an 
equitable  lien,  either  upon  a  legal  or  equitable  estate  in  lands, 
and  the  usual  way  of  enforcing  a  lien  in  equity  is  by  a  sale  of 
the  property  to  which  it  is  attached.  {Price  v.  Palmer,  23 
Hun,  507.)  The  debt  of  the  plaintiff  for  his  advances  being  a 
just  debt  against  the  trust  estate,  with  no  personal  covenant  for 
the  payment  of  the  same,  which  can  be  enforced  in  law,  and 
there  being  no  way  in  which  the  plaintiff  can  be  indemnified, 
except  by  a  lien  upon  the  property,  equity  will  declare  such 
lien.  {Fowler  v.  Mut.  L,  Ins.  Go,,  28  Ilun,  195  ;  Story's  Eq. 
Jur.,  §  1237.) 
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Danforth,  J.  Upon  trial  before  a  referee  the  plaintiff  has 
been  declared  entitled  to  a  lien  in  the  nature  of  a  mortgage 
npon  certain  premises  on  Elk  street,  in  the  city  of  Albany,  for 
a  balance  due  him  for  advances  made  for  improvements  and 
repairs  thereon  and  for  interest  on  an  existing  mortgage, 
amounting  to  the  sum  of  $4,677.38,  besides  costs,  and  in  case 
the  same  is  not  paid  within  a  certain  time,  that  said  real  estate 
be  sold  in  the  same  manner  as  sales  'are  made  upon  mortgage 
foreclosure,  and,  of  the  proceeds  of  such  sale,  the  plaintiff  be  paid 
the  amount  of  said  lien,  with  interest  as  aforesaid^  together  with 
his  costs  and  disbursements.  Upon  appeal  to  the  General 
Term  the  judgment  upon  this  report  was  affirmed. 

Some  objections  were  made  by  the  defendant  to  the  admis- 
sion of  certain  testimony,  but  it  is  not  now  contended  that  the 
facts  found  by  the  referee  are  not  warranted  by  the  evidence, 
or  that  they  were  not  within  the  issues  raised  by  the  pleadings. 
The  contention  is  against  the  referee's  conclusion  of  law.  It 
appears  by  his  report  that  in  September,  1869,  the  Right  Rev- 
erend William  Croswell  Doane  was  bishop  of  Albany,  and  at 
that  time  by  the  action  of  the  convention  of  the  Protestant 
Episcopal  church  in  that  diocese  a  committee  was  appointed  to 
take  such  steps  as  they  might  deem  expedient  for  procuring  a 
residence  for  the  bishop;  that  in  February,  1870,  the  vestry  of 
St.  Peter's  church,  in  that  city,  appointed  a  committee,  of  which 
the  plaintiff  was  chairman,  to  solicit  subscriptions  for  the  above 
purpose,  and  in  that  character  he  received  moneys  from  vari- 
ous persons,  in  all  to  the  amount  of  $12,825,  and  in  June,  1870, 
under  the  advice  of  the  bishop,  and  with  the  consent  of  the 
diocesan  committee,  he  bought  the  premises  above  referred  to 
at  the  price  of  $18,000  (of  which  $5,000  was  in  a  then  existing 
mortgage).  He  paid  the  residue,  and  upon  like  consent  caused 
the  property  to  be  conveyed,  subject  to  the  mortgage,  to  a  cor- 
poration called  "  The  Trustees  of  the  Episcopal  Fund  of  the 
Diocese  of  Albany ;  "  that  thereupon  "plaintiff,  at  the  request 
of  the  bishop,  commenced  making  various  improvements,  altera; 
tions  and  repairs  in  the  dwelling  upon  the  premises  so  pur- 
chased, all  of  which  were  necessary  and  proper  to  make  it  a 
suitable  and  convenient  residence  for  hiin,  and  the  plaintiff  ad- 
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vanced  the  moneys  required  to  pay  the  bills  for  such  improve- 
ments and  I'epairs ;  that  at  the  annual  meeting  of  the  diocesan 
convention,  in  September,  1870,  the  diocesan  committee  made 
a  report  which  stated  the  manner  in  which  the  title  was  taken, 
described  the  property  and  referred  to  the  repairs  and  improve- 
ments. This  report  was,  on  motion,  accepted."  And  at  the 
same  time  the  convention,  with  the  consent  of  the  trustees  of 
the  Episcopal  fund,  directed  them  to  transfer  the  title  to  said 
property  to  the  defendant  herein,  "  to  be  held  and.  used  for  the 
support  of  the  Episcopate,  and  be  a  place  of  residence  for  the 
bishop  of  the  diocese,  and  that  the  said  board  of  missions  be 
authorized  and  directed  to  make  a  bond  and  mortgage  on  the 
premises  to  secure  the  payment  of  the  incumbrance  thereon, 
of  $5,000,  and  also  the  payment  of  the  sum  advanced  for  the 
repairs  and  fitting  up'of  the  same  for  the  Episcopal  residence," 
intending  thereby  to  provide  for  and  cover  all  the  expenditures 
incurred  by  plaintiff  for  the  improvements  and  repairs  then  in 
progress,  and  contemplated  and  included,  as  well  the  sums  there- 
after advanced  as  those  which  had  then  been  actually  paid. 

The  defendant  is  a  corporation  having  power,  among  other 
things,  to  take  and  hold  property  used  or  intended  to  be  used 
for  "  diocesan  institutions,  or  purposes  in  the  said  diocese,"  and 
is  subject  to  the  directions  and  instructions  which  shall  be  given 
to  it  by  the  said  convention.     (Laws  of  1870,  chap.  13.) 

At  this  time  the  repairs  and  improvements  were  in  progress, 
and  only  the  sum  of  $173.92  had  then  been  advanced  by  plain- 
tiff in  payment  therefor.  On  the  20th  of  October,  1870,  in 
accordance  with  the  above  directions,  the  trustees  of  the  Epis- 
copal fund  of  the  diocese  of  Albany  conveyed  the  premises  to 
defendant  in  trust  as  a  residence  for  the  bishop  of  Albany,  and 
on  the  same  day,  at  a  regular  meeting  of  the  board,  the  follow- 
ing resolution  was  passed : 

^^Reaolvedj  That  this  board  do,  in  accordance  with  the  direc- 
tion of  the  convention,  hereby  accept  the  conveyance  of  the 
said  premises,  to  be  held  in  trust  for  the  uses  and  purposes  above 
mentioned,  and  further  that  the  president  of  this  board,  the 
Rt.  Rev.  William  Croswell  Doane,  S.  T.  D.,  Bishop  of  Albany, 
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be  and  is  hereby  in  its  name  and  behalf  to  execute  and  affix  the 
corporate  seal  of  this  board  to  a  bond  and  mortgage  upon  the 
said  premises  for  a  loan  not  to  exceed  $8,500,  with  interest, 
the  proceeds  of  which  shall  be  applied  to  the  payment  of  the 
said  existing  mortgage  of  $5,000  thereon,  and  the  said  expenses 
of  the  said  repairs  and  improvements,"  and  in  pursuance  of 
said  resolution  on  December  30,  1870,  defendant,  by  its  presi- 
dent aforesaid,  executed  and  delivered  to  one  Earl  L.  Stimson 
a  bondwitba  mortgage  upon  the  premises  aforesaid  for  the 
sum  of  $8,500,  which  sum  was  loaned  and  advanced  to  it  by 
said  Stimson,  and  was  by  it  paid  over  to  plaintiflE,  who  paid  out 
of  the  same  the  mortgage  of  $5,000,  and  the  interest  thereon, 
then  unpaid,  amounting  in  all  to  the  sum  of  $5,220.47,  and  the 
same  was  canceled  of  record,  and  the  balance  of  said  sum  was 
credited  and  applied  by  plaintiff  in  his  account  for  the  advances 
made  by  him  as  aforesaid  toward  the  purchase-price  of  said 
premises,  the  expenses  incident  to  the  same,  and  for  said  im- 
provements and  repairs. 

Other  facts  are  found  which  require  no  special  mention,  but 
which  show  that  the  amount  for  which  a  lien  was  declared  was 
justly  due  for  advances  made  under  the  circumstances  above 
stated. 

It  is  objected  by  the  appellant  that  the  plaintiff  is  not,  by 
reason  of  any  of  these  facts,  entitled  to  an  equitable  lien  upon 
the  premises  for  the  benefit  of  which  they  were  made.  We 
are  of  a  different  opinion. 

The  principle  upon  which  a  court  holds  that  a  vendor  who 
has  not  been  paid  is  entitled  to  a  lien  on  the  land  sold  is  that 
it  would  be  contrary  to  natural  justice  to  allow  a  purchaser  to 
retain  an  estate  which  he  has  not  paid  for,  and  it  seems  very 
clear  that  there  is  a  like  natural  equity  in  favor  of  the  plaintiff. 
It  is  true  he  did  not  sell  the  estate,  but  he  added  to  it,  and  by 
his  expenditures  upon  it  fitted  it  for  the  purpose  for  which  it 
was  intended.  A  hen  for  the  price  of  an  estate  sold  exists 
without  any  special  agreement  and  by  virtue  of  a  doctrine 
merely  of  a  court  of  equity.  Here  there  is  a  special  agree- 
ment and  also  a  case  to  which  the  doctrine  applies: 
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First  The  special  agreement.  It  may  be  found  in  the 
resolution  of  the  convention  of  1870,  by  which  the  defendant 
was  required  in  substance  to  provide  by  bond  and  mortgage 
"  for  the  payment  of  the  sura  advanced  for  the  repairs  and 
fitting  np  of  the  Episcopal  residence  "  —  the  one  in  question. 
The  learned  counsel  for  the  appellant  seeks  to  limit  this 
expression  by  the  rules  of  grammar,  and  confine  the  security 
to  the  sum  then  or  already  advanced,  to  the  exclusion  of  all 
advances  subsequent  thereto.  "We  do  not  think,  liowever,  that 
the  framers  of  the  resolution  selected  the  word  for  the  pur- 
pose of  marking  either  present  or  future  time,  but  to  denote  a 
fact  which  might  include  various  transactions  requiring  the 
expenditure  of  money  by  some  person  other  than  themselves, 
the  whole,  by  whomsoever  or  whenever  made,  constituting 
"  the  sum  advanced,"  in  rendering  the  place  fit  and  suitable 
as  a  residence  for  the  bishop  of  the  diocese.  The  resolution  in 
question  was  in  writing ;  it  was  entered  in  the  journal  of  the 
convention,  and  the  defendant  was  bound  to  conform  to  it. 
(Chap.  13,  Laws  of  1870,  supra.) 

Second.  The  plaintiflE's  case  is  within  the  general  doctrine  of 
equity,  which  gives  a  right  equivalent  to  a  lien,  when  in  no 
odior  way  the  rights  of  parties  can  be  secured.  The  advances 
were  directly  for  the  benefit  of  the  real  estate;  they  were 
approved  by  the  convention  by  whose  directions  the  title  was 
conveyed  to  the  defendant,  but  neither  the  convention  nor  the 
defendant  have  incurred  any  corporate  liability,  and  while  it 
may  be  said  that  the  advances  were  made  on  the  promise  of, 
or  in  the  just  and  natural  expectation  that,  a  mortgage  would 
be  given,  it  is  also  true  tliat  they  were  made  on  the  credit  of 
the  property,  for  the  improvement  of  which  they  were 
expended.  The  repairs  and  improvements  were  permanently 
beneficial  to  it,  made  in  good  faith,,  with  the  knowledge  and 
approbation  of  the  parties  interested,  and  accepted  by  them, 
not  as  a  gratuity,  but  as  services  for  which  compensation 
should  be  given.  The  plaintiS^s  right  to  remuneration  is 
clear,  and  unless  the  remedy  sought  for  in  this  action  is  given, 
there  will  be  a  total  failure  of  justice. 
SioKELS  — Vol.  LVII.  U 
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It  would  seem  to  follow  that  no  error  waa  committed  by  the 
referee  in  directing  a  sale  of  the  property,  and  the  application 
of  the  proceeds  to  the  payment  of  the  plaintiff's  claim.  But 
the  learned  counsel  for  the  appellant  argues  that  as  the 
defendant's  relation  to  the  property  is  that  of  trustee,  such 
enforcement  of  the  lien  would  destroy  the  trust,  and  so  defeat 
the  very  object  of  the  conveyance  through  which  they  derive 
title.  The  trust  was  for  the  habitation  and  use  of  the  bishop 
of  the  diocese;  it  was  accepted  with  notice  that  the  improve- 
ments were  necessary  to  fit  the  buildings  for  occupation,  and 
had  been  begun  under  proper  authority.  It  was  the  duty  of 
the  defendant  to  allow  them  to  be  finished,  and  it  will  be  no 
violation  of  the  conditions  upon  which  the  premises  are  held, 
to  subject  them  to  a  charge  for  the  cost  of  the  repairs  through 
which  alone  the  purposes  of  the  trust  were  accomplished.  If 
the  building  should  now  be  burned,  it  might  with  the  same  force 
be  urged  that  the  mechanic  who  might  repair  or  reconstruct 
it  could  acquire  no  lien,  because  enforcing  it  might  diminish  or 
even  absorb  the  property.  A  statutory  lien  would  be  no  better 
than  tho  plaintiffs  lien  in  equity. 

The  usual  course  of  enforcing  an  equitable  lien  is  by  a 
sale  of  the  property  to  which  it  is  attaclied,  and  we  find 
nothing  in  this  case  to  take  it  out  of  the  general  rule.  The 
appellant's  remaining  point  is  a  sweeping  one  relating  to 
various  items  of  evidence  of  the  bishop's  declarations,  letters 
and  acts  in  connection  with  the  purchase  and  repairs  of  the 
house.  Under  the  circumstances  disclosed  in  the  record,  they 
were  properly  received,  either  as  acts  of  agency,  or  part  of  the 
transaction. 

"We  think  the  decision  of  the  referee  was  warranted  by  the 
facts  before  him,  and  that  the  judgment  appealed  from  should 
be  affirmed.  , 

All  concur. 

Judgment  affirmed. 
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PpTBat  D.  OoNKLiN,  Appellant,  v.  The  New  York,  Ontaeio 
AND  Western  Railway  Company,  Respondent. 

Where  the  power  and  duty  of  changing  the  grade  of  a  highway  is  conferred 
by  law  apon 'others  than  the  highway  commiBsioners,  although  the 
necessity  for  the  change  springs  from  another  public  purpose,  however 
much  it  may  inconvenience  the  abutting  owner,  it  takes  from  him  no 
property  right  for  which  he  is  entitled  to  compensation. 

A  railroad  corporation,  having  acquired  the  right  to  cross  a  highway,  did  so 
below  grade,  and  for  the  purpose  of  restoring  the  highway  as  required  by 
the  General  Railroad  Act  (Chap.  140,  Laws  of  1850 ;  chap.  133,  Laws  of 
1880),  bridged  its  tracks  and  graded  up  the  highway  to  the  bridge  level. 
Plaintiff  owned  land  adjoining  the  land  of  the  corporation  and  to  the 
center  of  the  highway,  the  grade  of  which  was  thus  raised.  The 
change  thus  made  was  all  within  the  original  lines  of  the  highway. 
In  an  action  to  recover  damages,  Tield,  that  plaintiff's  fee  in  the  highway 
was  not  subjected  to  any  new  or  different  use,  and  that  be  was  not 
entitled  to  recover. 

8iory  v.  N,  T.  E.  B,  R  Co,  (90  N.  Y.  122),  distinguished. 

(Argued  March  8, 1888 ;  decided  April  18, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  13,  1884,  which  afBrmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  dismissing  plaintiff's  com- 
plaint on  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
unlawful  acts  in  entering  upon  a  highway  in  front  of  plaintiff's 
promises  and  erecting  an  embankment  thereon.  Plaintiff 
owned  tlie  fee  to  the  center  of  the  highway. 

Defendant  having  acquired  the  right,  under  the  General  Rail- 
road Act,  to  cross  the  highway  with  its  road,  did  so  below 
grade,  through  a  cutting  made  across  the  highway,  and,  to 
restore  it,  bridged  its  road,  and  by  embankments  on  each  side 
graded  up  the  highway  to  the  bridge  level.  The  embank- 
ments were  within  the  original  lines  of  the  highway. 

Ahram  A.  Demarest  for  appellant.  The  plamtiff's  land  could 
not  be  taken,  or  used,  or  injured  by  either  company  (except  un- 
der a  grant  by  him  or  by  operation  of  law)  without  compensa- 
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tioii,  whether  such  land  lay  under  the  highway  or  not ;  nor  could 
his  use  of  such  highway  be  impaired  or  obstructed.  {Story  v. 
]V,  Y.  E.  H.  R.  Co.,  90  N.  Y.  122.)  An  action  lies  by  the 
owner  of  land  against  a  railroad  company  if  in  the  construc- 
tion of  its  road  upon  or  across  a  public  highway  it  raises  an  em- 
bankment by  which  the  owner  of  the  land  is  obstructed  in  pass- 
ing to  and  from  the  road,  and  his  property  is  otherwise  ren- 
dered less  valuable.  {Fletcher  v.  Auhum  <&  Syracuse  R.  R.  Qo,, 
25  Wend.  462 ;  Davis  v.  The  Mayor  of  New  York,  14  K  Y. 
521 ;  Brown,  v.  Cayuga,  etc.,  R,  R.  Co.,  12  id.  487 ;  Robinson 
V.  N.  Y.  tfe  K  R,  R.  Co.,  27  Barb.  520 ;  KeUinger  v.  Forty^ 
second  Street  R.  R.  Co,,  50  K  Y.  211 ;  Bloomfidd  Oas-light 
Co.  V.  Calkins,  62  id.  386 ;  WiUiams  v.  N.  Y.  C.  c&  E.  R,  R. 
R.  Co.,  16  id.  97.)  The  owners  of  land  lying  upon  highways 
are  generally,  whether  owners  of  the  fee  of  the  highway  or 
not,  held  to  have  an  interest  in  the  highway  and  rights  of  ac- 
cess and  use,  at  least  so  long  as  it  is  maintained,  which,  though 
subject  to  regulation  and  modification  for  the  purposes  of  re- 
pair and  improvement,  require  compensation,  when  they  are 
seriously  obstructed  by  private  corporations  acting  under  pub- 
lic authority.  (Pierce  on  Railroads,  195  ;  8  Dana,  289,  294  ; 
10  Bush,  302,  380;  7  Ind.  38;  9  id.  467;  38  Mich.  62,  71.) 
Where  real  estate  is  actually  invaded  by  superinduced  addi- 
tions of  water,  earth,  sand  or  other  material,  only  having  an 
artificial  structure  placed  on  it,  so  as  to  eflEectually  destroy  or 
impair  its  usefulness,  it  is  a  taking  within  the  meaning  of  the 
Constitution.  (13  Wall.  166,  181  ;  14  Conn.  146 ;  15  id. 
312;  2  Stockt.  211,  229;  3  Harrison,  200;  7  Vroom,  335;  4 
Stewart  [N".  J.],  706,  726,  730;  3-id.  185;  54  N.  H.  545; 
58  id.  108;  58  Me.  481;  14  Bush,  87,  93;  13  Minn.  324; 
31  Wis.  316 ;  30  Mich.  308 ;  35  id.  296 ;  9  Ind.  433 ;  16  id. 
441.) 

Calvin  Frost  for  respondent.  The  track  of  a  railroad  con- 
structed by  a  company  under  or  over  the  track  of  the  high- 
way as  may  be  found  most  expedient,  and  the  company,  with 
a  view  to  a  more  easy  ascent  or  descent,  may  change  the  line  of 
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the  highway  and  take  additional  land  for  the  purpose,  on  mak- 
ing compensation,  etc.  (Laws  of  1850,  chap.  140,  §  1.)  The 
grade  of  the  railroad  is  left  to  the  discretion  of  the  corporation 
and  not  reviewable  by  the  courts,  when  exercised  in  good  faith. 
{PeopU  V.  N.  T.  a  cfe  H.  R.  li.  R.  (Jo.,  74  N.  Y.  302,  305.) 
The  statutes  were  intended  to  vest  in  the  corporation  tlie  powers 
of  commissioners  of  highways  in  the  construction  and  improve- 
ment of  highways,  when  it  was  charged  with  the  duty  of 
restoration  of  the  highways  crossed,  to  tlieir  former  usefulness. 
{People,  «»  rel.,  etc.,  v.  D.  cfe  G.  R.  R.  Co.,  58  N.  Y.  166.) 
The  commissioners  of  highways  of  tlie  town  would  not  have 
been  liable  in  such  a  case.  {Oravea  v.  Otie,  2  Hill,  466 ; 
WiUon  V.  MayoTy  etc.,  1  Denio,  595 ;  Benedict  v.  Ooity  3 
Barb.  459,  469 ;  Dexter  v.  Brosty  10  id.  .337 ;  Kavanagh  v. 
aty  of  BrooTdyUy  38  id.  232 ;  Raddiff  v.  Mayor,  etc.,  4  Comst. 
195,  205 ;  BeUinger  v.  If.  Y.  C.  R.  R.  Co.,  23  K  Y.  42 ;  Corey 
V.  B.  c6  N.  Y.  R.  Go.y  23  Barb,  482 ;  Robinson  v.  N.  Y.  <& 
E.  R.  R.  Co.,  27  id.  520 ;  Bamee  v.  S.  S.  R.  R.  Co.,  2  Abb. 
[N.  S.]415;  InreN.  Y.C.&R.R.R.  R.  Cb.,  16  Hun, 
64.)  When  the  plaintifiE  dedicated  his  land  to,  or  it  was  taken 
by  law  for  the  use  of  a  public  highway,  while  he  retained  the 
legal  title  to  the  land,  he  surrendered  all  claim  to  damages  for 
any  use  thereof  for  highway  purposes.  {Bellinger  v.  If.  Y.  O. 
R.  R.  Co.y  23  N.  Y.  48;  Selden  v.  D.  d&  JT.  C  Co.,  29  id. 
642.)  The  plaintiff  having  conveyed  a  part  of  his  land  to  the 
railway  company,  he  cannot  claim  damages  from  it,  by  reason 
of  its  use  of  such  land  for  its  purposes,  or  doing  any  acts  which 
the  law  imposed  on  it,  as  a  duty,  without  alleging  and  proving 
negligence.  {Rood  v.  If.  Y.  <&  K  R.  R.  Co.,  18  Barb.  80  ; 
Jn  re  mica,  etc.,  R.  R.  Co.,  56  id.  464 ;  In  re  If.  Y  O.  <&  R. 
R.  R.  R.  Co.y  15  Hun,  68.) 

FiNOH,  J.  Railroad  companies  are  authorized  to  cross  pub- 
lic highways  upon  the  condition  that  they  restore  them  to  their 
former  state,  or  so  as  not  to  impair  their  usefulness.  The  tracks 
may  cross  at  grade,  or  above  or  below  it,  and  the  necessities  of 
the  railroad  govern  the  choice.     The  West  Shore  crossing  is 
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not,  in  this  case,  complained  of.  It  took  for  that  purpose  no 
land  of  the  plaintiff,  and  inflicted  upon  him  no  injury.  What 
lies  at  the  basis  of  the  action  is  not  the  crossing,  but  the  resto- 
ration of  the  highway  to  its  usefulness  as  such,  under  the  com- 
mand of  the  statute.  The  law  assumes  that  the  crossing  will 
be  upon  a  grade  which  the  convenience  or  needs  of  the  railroad 
may  require,  and  that,  as  a  consequence,  changes  will  become 
necessary  to  preserve  the  public  right,  and  the  duty  of  such 
restoration  is  imposed  upon  the  railroad  company.  (Laws  of 
1850,  chap.  14:0,  §  28 ;  Laws  of  1864,  chap.  682,  §  1 ;  Laws  of  . 
1880,  chap.  133,  §  2.)  An  order  of  the  court  is  a  necessary 
preliminary  to  the  exercise  of  the  right,  so  that  its  necessity  or 
propriety  may  be  questioned  or  adjudged,  and  notice  of  the 
application  is  to  be  given  to  the  commissioners  of  highways, 
in  order  that  they  may  be  heard  on  behalf  of  the  public  inter- 
est. The  statute  which  confers  the  right  of  crossing  a  highway 
expressly  permits  the  latter  to  be  carried  under  or  over  the 
track  as  may  be  found  most  convenient,  and  if  the  consequent 
cutting  or  embankment  gives  the  roadway  too  great  an  ascent 
or  descent,  the  line  of  the  highway  may  bo  changed  and  ad- 
ditional  lands  taken,  which,  when  paid  for,  become  part  of  the 
highway.  (Laws  of  1860,  §  24.)  The  acts  require  compen- 
sation to  bo  made  only  when  additional  lands  have  been  taken, 
and  the  duty  of  restoration  need  not  be  to  the  original  condi- 
tion of  the  highway,  but  may  be  to  one  different  which  does 
not  impair  its  usefulness.  The  West  Shore  company  crossed  below 
the  grade  of  the  highway,  making  a  cutting  in  its  passage  and 
so  preventing  the  public  travel.  The  difficulty  could  have  but 
one  of  two  remedies.  Eitlier  the  highway  upon  each  side  of 
the  crossing  must  be  sloped  down  to  the  grade  of  the  track,  or 
the  cutting  must  be  bridged  at  a  height  sufficient  for  the  pas- 
sage of  trains,  and  approaches  made  by  a  gradual  lifting  of  the 
roadway  to  reach  the  bridge  level.  The  last  was  the  manner 
chosen,  and  in  view  of  the  dangers  consequent  upon  grade 
crossings,  the  choice  was  prudent  and  proper,  both  for  the 
safety  of  the  public  and  the  trains.  The  highway  was  thus 
restored  to  its  original  use,  and  within  its  original  lines,  and  the 
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only  alteration  effected  was  a  change  of  its  grade.  The  plain- 
tiff's fee  in  it  to  its  center  line  was  not  subjected  to  a  new  or 
different  use  involving  a  new  or  added  compensation,  but  it 
remained  unchanged  as  the  public  highway  originally  laid  out 
in  everything  but  its  grade.  If  it  became  such  by  dedication, 
compensation  for  the  easement  was  expressly  waived.  If  taken 
by  right  of  eminent  domain,  the  compensation  paid  covered  all 
the  damages  sustained,  among  which  were  necessarily  embraced 
such  as  might  flow  from  a  change  of  grade  required  for  the 
public  use  and  convenience.  That  might  be  altered  by  any 
lawful  authority,  and  whatever  of  injury  or  inconvenience 
should  result  to  the  abutting  owner,  was  either  waived  by  the 
dedication,  or  paid  for  by  the  original  compensation,  so  that  a 
change  of  grade  upon  a  highway  invades  no  private  right. 
The  contrary  doctrine,  once  held  {Fletcher  v.  Auburn  (j6  St/ra- 
cuse  R,  B.  Co,^  25  Wend.  462),  has  been  effectually  overruled. 
{Raddiff^a  Exrs.  v.  Mayor^  etc.j  4  Oomst.  195 ;  Bellinger  v. 
IT.  T.  Central  B.  B.  Go,,  23  N.  Y.  42 ;  Selden  v.  D.  <&  H, 
Canal  Co.y  29  id.  634.)  The  appellant  here  relies  upon  Story 
v.  N.  T.  Elevated  B.  R.  Co.  (90  N.  Y.  122).  That  case  was 
not  intended  to  thus  unsettle  the  law,  for  it  expressly  excluded 
from  its  operation  injuries  resulting  from  changes  of  grade. 
Its  doctrine,  if  applicable  to  this  highway,  that  a  right  of 
property  in  the  street  belongs  to  thcabutting  owner  which  can- 
not be  taken  away  from  him  without  compensation  by  the 
erection  of  obstructions  not  essential  to  or  consistent  with  the 
normal  use  and  condition  of  the  street  as  such,  is  wholly  inappli- 
cable to  the  case  here  presented ;  and  this  for  the  double  reason 
that  the  character  of  the  street  as  an  unobstructed  public  .high- 
way remains  unaltered,  giving  equally  as  before  to  the  abutting 
owner,  full  opportunity  for*light  and  air  and  means  of  access 
by  modifying  his  own  grade,  and  leaving  tlie  street  wholly  to  its 
natural  and  normal  use,  so  that  no  property  of  the  abutter  is 
taken;  and  if  taken  by  any  refinement  of  construction,  it  is  a 
taking  embraced  in  and  paid  for  by  the  original  compensation, 
or  contemplated  by  the  original  dedication.  Beyond  a  doubt 
any  change  of  grade  by  the  authorities  charged  with  the  public 
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duty  of  working  and  maintaining  the  highway,  however  it  may 
inconvenience  the  abutting  owner,  takes  from  him  no  property 
right  for  which  he  has  not  been  compensated ;  and  that  is 
equally  true,  although  the  power  and  duty  6f  changing  the 
grade  is  conferred  by  law  upon  others  than  the  highway  com- 
missioners and  the  need  of  it  springs  from  another  public  pur- 
pose. The  right  of  the  legislature  to  permit  a  railroad  company 
to  cross  a  public  highway,  and  either  upon  the  same  or  a  differ- 
ent grade,  is  of  course  conceded.  In  the  latter  case  a  cor- 
responding change  in  the  grade  of  the  highway  becomes  neces- 
sary. That  change  the  commissioners  of  highways  would  have 
a  right  to  make  and  so  restore  the  road  to  the  public  use  with- 
out any  responsibility  to  abutters.  But  that  duty  is  imposed 
by  statute  upon  the  railroad  company,  and  the  expense  charged 
upon  them;  and  in  the  process  of  restoration  they  simply  stand 
in  the  place  of  the  highway  commissioners,  having  for  the  pur- 
pose of  tlie  restoration  and  so  far  as  needed  all  their  official 
rights,  and  charged  with  all  their  duties.  It  was  so  held  in 
Bellinger  v.  JT.  Y.  Central  H.  R.  Co.  (supra).  The  court 
said  :  "  Where  persons  are  authorized  by  the  legislature  to  per- 
form acts  in  which  the  public  are  interested,  such  as  grading, 
leveling  and  improving  streets  and  highways  and  the  like, 
and  they  act  with  proper  care  and  prudence,  they  are  not 
answerable  for  the  consequential  damages  which  may  be 
sustained  by  those  who  own  lands  bounded  by  the  street  or 
highway.  The  doctrine  is  equally  applicable  to  the  construc- 
tion of  a  railroad  by  a  private  corporation,  for  the  enterprise 
is  considered  a  public  one,  and  the  autliority  is  conferred  for 
the  public  benefit."  The  same  doctrine  was  involved  in  Ulins 
V.  If,  7.  Cent  <b  IL  R.  R.  R.  Co.  (101  N.  Y.  98).  There,  as 
here,  the  crossing  of  a  city  street  had  been  followed  by  a 
change  of  grade  of  the  highway  in  front  of  plaintiff's  premises, 
for  which  she  sued  and  recovered  both  present  and  prospective 
damages.  We  reversed  the  judgment,  holding  that  if  tlie  rail- 
road company  changed  the  grade  by  a  valid  authority  the 
plaintiff  could  not  recover  at  all,  but  if  without  such  authority, 
was  liable  only  for  the  accrued  damages,  as  in  case  of  trespass. 
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Of  course,  if  lier  property  was  taken,  the  lajst  ruling  was  wrong. 
If  the  law  permitting  a  highway  crossing  required  the  road  to 
be  restored  to  public  use  by  the  commissioners  and  the  railroad 
company  to  reimburse  the  necessary  expense,  there  could  be  no 
question  of  the  right  of  the  commissioners  to  change  the  grade 
without  any  accountability  to  the  abutting  owners,  and  the  case 
is  not  changed  when  instead  the  railroad  company  is  itself  com- 
pelled to  make  the  restoration.  A  change  made  by  the  com- 
missioners is  deemed  an  incident  to  the  existence  of  the  road  as 
a  public  highway,  and  is  assumed  to  be  dictated  by  the  public 
necessity,  and  justified  by  the  resultant  public  benefit.  The 
same  assumption  governs  when  a  railroad  crossing  compels  the 
change,  as  the  Bellinger  Case  expressly  decides.  The  crossing 
itself  is  permitted,  not  as  a  boon  to  a  private  corporation,  but 
as  a  public  purpose  which  comes  into  collision  with  another 
public  purpose,  and  requires  an  adjustment  to  harmonize  the 
two ;  and  the  same  policy  prevails  when  the  situation  is  re- 
versed, and  the  highway  seeks  to  cross  the  railroad.  It  may  do 
so  without  compensation  to  the  corporation  whose  land  is  occu- 
pied and  whose  convenience  is  disturbed,  and  the  sole  justifica- 
tion is  that  it  may  properly  be  treated  as  a  public  corporation 
engaged  in  tlie  accomplishment  of  a  public  purpose.  So  that, 
when,  under  the  statute,  a  railroad  company,  as  it  is  commanded 
to  do,  enters  upon  the  restoration  of  a  highway,  it  becomes  for 
the  time  and  at  the  place  the  constituted  public  authority 
to  make  the  restoration  ;  and  if  it  does  so  with  reasonable  pru- . 
deuce  and  skill  encounters  no  greater  liability  than  would 
attend  the  same  change  if  made  by  the  usual  public  authority. 
No  question  of  negligence  in  the  manner  of  making  the  resto- 
ration is  raised  in  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danforth,  J.,  not  voting. 

Judgment  affirmed. 
SioKBLS  —  Vol.  LVII.  15 
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Moses  Kessel,  Respondent,  v.  Andbew  Zeises,  Appellant. 

A  person  rightfully  entitled  to  an  office,  who  has  been  ejected  therefrom, 

may,  after  hia  reinstatement,  recover  of  the  asarper  the  salary  or  emolu- 

ments  of  the  office  received  by  the  latter. 
The  right  to  recover  is  not  affected  by  the  fact  that  the  asarper  was  pat  in 

possession  of  the  office  under  a  judgment  of  the  Supreme  Court,  where 

such  judgment  was  reversed  and  final  judgment  rendered  in  favor  of  the 

rightful  incumbent. 
The  doctrine  protecting  in  certain  cases  rights  acquired  under  and  upon 

the  faith  of  a  judgment,  although  it  is  subsequently  reversed,  is  not 

applicable. 
8.  F.  a  Co.  V.  Gordon  (3  Abb.  [N.  S.]  479),  Gray  v.  Brignardello  (1  Wall. 

[H.  S.]  627),  distinguished. 

(Argued  March  4,  1886 ;  decided  April  18,  1886.) 

Appeal  from  judgment  of  the  Q-eneral  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  16, 18S4, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  to  recover  of  defendant  the  salary 
of  the  office  of  commissioner  of  charities  of  the  county  of 
Kings,  received  by  the  latter  while  in  possession  of  that  office, 
the  complaint  alleging  that  plaintiff  was  rightfully  entitled  to 
the  office  and  defendant  an  usurper. 

The  facts  are  sufficiently  stated  in  the  opinion  . 

B.  F,  Tracy  for  appellant.  The  judgment  of  the  Supreme 
Court  actually  ousted  Kessel,  and  excluded  him  from  the  office. 
{Mc  Veany  v.  Mayor,  etc.,  80  N.  T.  195,  196  ;  Welch  v.  Cook, 
7  How.  Pr.  282 ;  People  v.  Conover,  6  Abb.  220.)  The  ren- 
dition  of  official  service  must  precede  a  right  to  demand  and 
recover  the  compensation  given  by  law  to  the  officer.  {Mc  Veany 
V.  Mayor,  etc,,  80  N.  Y.  193,  194;  Connor  v.  Mayor,  etc,,  5 
id.  285 ;  Smith  v.  Mayor,  etc.,  37  id.  518 ;  Butler  v.  Penn- 
sylvania,  10  How.  [U.  S.]  416;  Rdboken  v.  Oear,  3  Dutch. 
[N.  J.  Ch.]  278;  Dolan  v.  Mayor,  etd,,  68  N.  Y.  274.)  The 
subsequent  reversal  of  the  judgment  of  ouster  did  not  give 
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Kessel  any  right  to  recover,  or  any  property  in,  the  salary  to 
Zeiser  for  the  services  rendered  by  him  under  that  judgment. 
{People  V.  Thatclier,  55  N.  Y.  525 ;  1  Edm.  112,  §  34.)  The 
appellant  Zeiser  having  been  adjudged  by  the  judgment  and 
decree  of  a  court  of  competent  jurisdiction  to  have  been  duly 
elected,  and  entitled  to  the  office,  was  bound  to  accept  the  office 
and  discharge  its  duties.  (1  Bish.  Crim.  Law,  §§  543,  912;  5 
Com3'n'8  Dig.  135  ;  King  v,  Denison^  2  Kenyon,  259 ;  King 
v.  Woodrow^  2  T.  R  731;  King  v.  Zowe,  2  Stra.  920;  King 
V.  Bettffworthj  2  Sho.  75 ;  King  v.  Bui'der^  4  Durn.  &  E.  778 ; 
King  v.  Poynder^  2  Dowl.  &  Ey.  25S;' Kifig  v.  BoweVy  id. 
842 ;  Bogardus  v.  Trinity  Churchy  4  Paige,  198 ;  City  of 
Brooklyn  v.  ScJiolea,  31  Hun,  111 ;  1  Edm.  [2d  ed.]  319,  §  25.) 
The  appellant  Zeiser  having  been  adjudged  by  a  court  of  com- 
petent jurisdiction  entitled  to  the  office  had  a  right  to  enter 
thereon,  and  upon  taking  the  official  oath,  and  filing  his  bond, 
became  eo  instanti  actually  invested  with  the  office,  and  having 
performed  the  services  thereof,  was  entitled  to  the  salary.  (Code 
of  Procedure,  §  437  ;  Welch  v.  Cook,  7  IIow.  Pr.  282 ;  People 
V.  Conmer^  6  Abb.  220 ;  Day  v.  Beach,  87  N.  Y.  61 ;  Palmer 
V.  Foley^  71  id.  109 ;  Simpson  v.  Ilornbeck,  3  Lans.  53 ;  Kia- 
sock  V.  Grant,  34  Barb.  144 ;  Waldo  v.  Selden,  4  Week.  Dig. 
370;  Wood  v.  Peake,  8  Johns.  69,  71;  Beach  v.  Furman,  9 
id.  229;  Savacool  v.  Boughton,  5  Wend.  170.)  To  sustain 
such  an  action  as  this  the  plaintiff  must  show  title  in  himself. 
{Supemsors  of  Dutchess  Co.  v.  Sisson,  24  Wend,  387.)  This 
action  was  not  maintainable  under  the  common  law.  {Stuhrv. 
Curran,  15  Vroom  [44  N".  J.],  181;  Piatt  v.  Stout,  14  Abb.  178  ; 
Dolan  V.  Mayor,  etc,,  68  N. Y.  274 ;  Terhune  v.  Mayor,  etc.,  88 
id.  251 ;  Nichols  v.  McLean,  63  IIow.  448 ;  People  v.  Pease^ 
30  Barb.  59^  ;  People  v.  Thacher,  55  N.  Y.  530 ;  Code  of  Pro., 
§  434;  People  v.  Fairchild,  67  N.  Y.  334 ;  PeopU  v.  liyder,  12 
id.  433 ;  People  v.  Perly,SO  id.  624.)  Judgment  could  have  been 
rendered  ousting  Kessel  from  the  office  without  adjudging  that 
Zeiser  was  entitled  thereto.  {PeopU  v.  Thacher.,  55  N.  Y.  530 ; 
Code  of  Pro.,  §  436 ;  1  Edm.  112,  §  34.)  On  the  entry  of  judg- 
ment in  the  guo  warranto  proceedings, Zeiser  was  legally  entitled 
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to  enter  upon  the  discharge  of  the  duties  of  the  oflSce  of  charity 
commissioner.  (Code  of  Pro.,  §  437 ;  Wdch  v.  Cook^  7  How. 
282;  People  v.  Conaver,  6  Abb.  220.)  The  judgment  of  the 
Supreme  Court,  made  pursuant  to  the  statute,  effects  a  legal 
transfer  of  the  title  of  the  oifice  from  Kessel  to  Zeiser,  making 
the  latter  de  jure  while  the  judgment  was  in  force.  (South 
Fork  O.  G.  V.  Gordon,  2  Abb.  \\J.  S.]  479 ;  Grey  v.  Brignar- 
deUo,  1  Wall.  [U.  S.]  627.)  Zeiser  having  been  adjudged  by 
the  judgment  and  decree  of  a  court  of  competent  jurisdiction 
to  have  been  duly  elected,  and  entitled  to  the  office,  was  bound 
t9  accept  the  office  and  discharge  its  duties.  (1  Edm.  [2d  ed.] 
319,  §  25;  1  Bish.  Crim.  Law,  §§  643,  912;  5  Comyn's  Dig. 
135 ;  King  v.  Denisofi,  2  Kenyon,  259 ;  King  v.  Woodrow, 
2  T.  R.  731 ;  King  v.  Zowe,  2  Stra.  920  ;  King  v.  Bettsworth, 
2  Sho.  75 ;  Kin^g  v.  Burder,  4  Durn.  &  E.  778 ;  King  v. 
Poynder,  2  DowL  &  Ry.  258  ;  King  v.  Bower,  id.  842 ;  Bo- 
garduB  v.  Trinity  Churchy  4  Paige,  198 ;  City  of  Brooklyn 
V.  Scholea,  31  Hun,  111.)  A  judgment  though  subsequently 
reversed  for  error  protects  the  party,  as  well  as  third  persons, 
for  all  acts  done  under  it.  {Day  v.  Beach,  87  N.  Y.  61 ;  Pal- 
mer V.  Foley,  71  id.  109 ;  Simpeon  v.  Hombeok,  8  Lans.  53  ; 
Kissock  v.  Grant,  34  Barb.  144 ;  Waldo  v.  Selden,  4  Week. 
Dig.  370.) 

William  B.  Kurd,  Jr.,  for  respondent.  An  action  for 
money  had  and  received  lies  to  recover  the  profits  of  an  office 
by  hun  who  has  a  right  to  them  against  him  who  has  received 
them  upon  pretense  of  title.  {Dolan  v.  Mayor,  etc.,  68  N.  T. 
274,  279,  280,  282,  283 ;  Nichols  v.  McLean,  63  How.  448, 
450 ;  affirmed,  32  Hun,  239  ;  Piatt  v.  Stout,  14  Abb.  178 ; 
Terhune  v.  Mayor,  etc.,  88  N.  Y.  247,  251 ;  PeUU  v.  Pous- 
seau,  15  La.  Ann.  239;  Segur  v.  Crenshaw,  10  id.  297; 
Beyer  v.  Dodsworth,  6  T.  R.  [D.  &  E.]  681,  683 ;  Law- 
ler  V.  Alton,  8  Irish  R.  Com.  Law,  160  [1874-5] ;  Hunter 
V.  Chandler,  45  Mo.  452 ;  Douglas  v.  State,  31  Ind.  429 ; 
Dorsey  v.  Smith,  28  Cal.  21 ;  United  States  v.  Addison,  6 
Wall.  296;  Auditors  of  Wayne  Co.  v.  Benoit,  20  Mich.  178; 
Howard  v.  Wood,  2  Lev.  245 ;  S.  C,  T.  Jones'  Rep.  126-128; 
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2  Showers,  24 ;  Glosbeok  v.  Lyons^  20  Ind.  1 ;  People^  ex  reL 
BmoU,  V.  MiUer,  24  Mich.  459 ;  1  Com.  Dig.  287  [ed. 
1824] ;  Bac.  Abr.,  title  "  Assize";  Viner's  Abr.,  title  *'  Assize," 
166  ;  Jacobs'  Die,  title  "  Office  ";  Vaux  v.  Jeffeman^  2  Dyer, 
114;  Arris  v.  Stuckley^  2  Mod.  260;  Lee  v.  Drakey  2  Salk. 
468 ;  WM'8  Case,  8  T.  R.  45 ;  Green  v.  Hewett,  Peake,  182 ; 
1  Selw.  N.  P.  81 ;  2  Ohitty  on  Cont.  948.)  The  certificate  of 
election  obtained  by  the  plaintiff  is  conclusive  upon  the 
defendant  as  to  the  right  of  the  former  to  take  office,  exercise 
its  powers  and  perform  its  duties,  and  receive  its  emoluments. 
{People^  ex  rd.  Daily,  v.  Livingston,  80  N.  Y.  66,  70 ;  United 
States  V.  Addison,  6  Wall.  296  ;  Auditors  of  Wayne  v.  Benoit, 
20  Mich.  176 ;  Rochester,  etc.,  E.  li.  Co.  v.  Clark  Nat.  Bk., 
60  Barb.  235,  243 ;  Mayor,  etc.,  v.  Flagg,  6  Abb.  302.)  As 
defendant  never  received  the  certificate  of  election  and  never 
impeached  or  set  aside  the  certificate  that  plaintiff  received,  he 
was  not  tjie  officer  de  jure.  {Rochester  R.  ff.  Co.  v.  Clark 
Nat.  Bk.,  supra,  302;  Mayor,  etc.,  v.  Flagg,  supra.)  As  to 
himself  and  the  plaintiff,  the  defendant  was  an  usurper.  (  Vava> 
V.  Jefeman,  2  Dyer,  114;  Douglas  v.  State,  supra;  People 
V.  Miller,  supra.)  The  measure  of  damages  was  correct. 
{Dolan  V.  Mayor,  etc.,  supra,  280 ;  People,  ex  rd.  Swinburne, 
V.  Nolan,  32  Hun,  612 ;  Douglas  v.  State,  supra;  People  v. 
Miller^  supra;  United  States  v.  Addison,  supra.)  The  ex- 
clusion of  an  officer  de  jure  from  his  office  is  a  wrong  for 
which  an  action  for  the  salary  will  lie.  {Nichols  v.  McLea/ii, 
101  X.  Y.  526;  People,  ex  rd.  Swinburne,  v.  Nolan^  id.  539.) 
The  judgment  of  ouster  did  not  effect  a  change  of  title,  and 
could  not  "  until  the  action  had  come  to  an  end  in  a  valid  and 
abiding  judgment."  {People,  ex  rd.  Daily,  v.  Livingston,  80 
N.  Y.  66.) 

Danforth,  J.  The  case  shows  that  Mosea  Kessel,  the  plain- 
tiff, and  Andrew  Zeiser,  the  defendant,  were  in  the  fall  of  1877 
rival  candidates  for  the  office  of  commissioner  of  charities 
in  Kings  county.  Kessel  received  the  certificate  of  election, 
qualified  as  required  by  law,  and  took  possession  of  the  office. 
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In  January,  1878,  an  action  in  the  nature  of  quo  warranto^ 
in  winch  Zeiser  was  joined  as  relator,  was  brought  against  Kes- 
sel by  the  attorney-general,  to  determine  the  title  to  the  office. 
At  the  Circuit  the  decision  was  in  favor  of  2iei8er.  Kessel  then 
withdrew  from  the  office,  Zeiser  qualified,  took  possession,  dis- 
charged its  duties,  and  drew  its  salary  for  a  year  and  a  half. 
Kessel  appealed  from  that  judgment.  It  was  reversed  iri  his 
favor.  Zeiser  withdrew  and  Kessel  again  took  possession. 
Zeiser  appealed  to  this  court,  where  on  the  17th  of  January, 
1882,  the  appeal  was  dismissed,  and  in  the  Supreme  Court  final 
judgment  was  rendered  in  favor  of  Kessel.  This  action  is 
brought  by  Kessel  to  recover  from  Zeiser  the  salary  received 
by  the  latter  while  discharging  the  duties  of  the  office,  and 
he  has  thus  far  succeeded.  The  appeal  to  this  court  is  by 
Zeiser. 

We  think  the  decisions  lately  made  by  us  in  NolarCa  Case 
and  in  MacLean^a  Case^  require  us  to  dispose  of  this  appeal  in 
favor  of  the  respondent.  In  the  first,  Kolan  was  in  office  by 
virtue  of  a  certificate  of  election  ;  in  the  second,  MacLean  was 
in  office  under  an  appointment  duly  made  by  the  mayor  of  the 
city  of  New  York.  They  discharged  the  duties  of  their  re- 
spective offices,  but  in  each  of  the  cases  we  held,  upon  a  full 
examination  of  the  questions  involved,  that  the  relator,  who 
was  rightfully  entitled  to  the  office,  should  also  recover  from 
the  defendant,  as  usurper,  its  salary.  The  distinction  suggested 
in  favor  of  the  present  case  is  more  formal  than  real.  Kessel 
has  at  all  times  been  rightfully  entitled  to  the  office,  and  the  fact 
that  Zeiser  was  in  for  a  short  time  under  a  judgment  of  the 
Supreme  Court  is  of  no  importance,  because  that  judgment 
was  subsequently  held  to  be  erroneous,  and  the  final  judgment 
was  in  favor  of  Kessel.  It  was  thus  established  that  the  judg- 
ment in  favor  of  Zeiser  was  wrong  from  the  beginning  and  his 
position  no  better  than  the  one  he  occupied  when,  at  the  close 
of  the  election,  Kessel  was  declared  elected,  and,  receiving  the 
certificate  of  tiie  canvassers,  went  into  office.  (1  R.  S.  118, 
§  17.)  The  final  judgment  accords  with  the  adjudication  of 
the  board.     Zeiser  made  a  false  claim,  and  it  would  be  strange 
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indeed  if  he  could  profit  by  the  temporary  error  of  the  courts 
induced  thereby. 

The  case  is  not  like  one  where  rights  acquired  at  a  judicial 
sale  are  protected.-  The  court  did  not  appoint  to  office,  nor  did 
the  appellant  take  any  thing  on  the  faith  of  its  order.  On  his 
invocation  the  court  declared  that  he  was  already  entitled  to 
the  office,  and  sought  to  remove  the  obstruction  to  its  enjoy- 
ment. The  subsequent  reversal  shows  that  declaration  to  have 
been  a  mistaken  one  —  that  he  had  in  fact  no  title,  and  its 
effect  was  to  leave  the  status  of  his  adversary  as  it  was  before 
the  action  and  himself  in  no  better  condition  than  if  his  claim 
to  office  had  never  been  heard  or  decided  by  any  court.  Of 
course  he  can  claim  no  advantage  by  virtue  of  the  erroneous 
judgment.  He  took  it  at  his  peril.  The  cases  cited  by  the 
appellant  (South  Fork  Canal  Go,  v.  Gordon^  2  Abb.  [U.  S.] 
479 ;  Gray  v.  BrignardeOo,  jl  Wall.  [tJ.  S.]  627)  do  not 
apply.  They  relate  to  property  rights  which  have  been 
changed  t)y  the  enforcement  of  a  judgment,  and  hold  that  as  to 
them  the  purchaser  shall  be  protected,  but  even  then,  it  is  added 
that  "  the  unsuccessful  party  in  the  court  below  shall  be  re- 
stored by  reversal  to  all  things  which  he  lost  by  the  erroneous 
judgment,  if  the  title  to  them  has  not  passed  by  such  enforce- 
ment, and  in  such  cases  he  is  to  have  a  right  of  action  for  a 
money  equivalent."  Hero  it  is  plain  the  title  to  the  office  did 
not  pass ;  nor  did  the  right  to  the  emoluments  ;  but  if  it  were 
otherwise,  the  defendant  would,  even  in  that  view,  be  required 
to  pay  the  equivalent,  and  this,  as  is  well  settled,  is_the  amount 
of  salary  received  by  him  during  the  time  he  deprived  the 
plaintiff  of  it    {Nolans  Gase^  supra  ;  MaoLearHs  Oase^  supra.) 

We  think,  therefore,  the  appeal  must  fail  and  the  judgment 
be  affinned,  with  costs. 

All  concur. 

Judgment  affirmed. 
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\^rm\     Samuel  Colgatb  et  al.,  Respondents,  v.  The  Pennsylvania 
**^  *  Company,  Appellant. 

The  effect  of  the  statute  (Chap.  826,  Laws  of  1858,  as  amended  bj  chap. 
353,  Laws  of  1859),  prohibiting  the  delivery  bj  a  common  carrier  of 
property  covered  by  a  bill  of  lading,  except  apon  surrender  and  cancel- 
lation of  the  bill,  and  authorizing  the  transfer  of  the  property  by  indorse- 
ment  of  the  bill,  is  to  incorporate  into  every  such  instrument  the  statu- 
tory condition  and  make  it  an  element  of  the  contract,  unless  the  case 
is  brought  within  the  exception  of  the  statute  (§  5)  by  having  the  words 
**  not  negotiable  "  plainly  written  or  stamped  on  the  face  of  the  bill. 

The  remedy  of  the  transferee  of  a  bill  of  lading  where  the  carrier  has  de- 
livered ,the  property  in  violation  of  the  statute  is  not  confined  to  an  action 
for  damages  given  by  the  statute  (§  7,  as  amended  by  g  8,  chap.  440, 
Laws  of  1866),  but  he  may  maintain  aju  action  for  the  conversion  of  the 
property,  and  this  although  the  delivery  was  by  mistake,  without  evil 
intent. 

Where,  therefore,  a  bill  of  lading  which  ran  to  the  consignee  alone,  but 
did  not  have  the  words  "  not  negotiable "  upon  its  face,  was  trans- 
ferred by  the  consignee  by  indorsement,  and  thereafter  the  common 
carrier,  without  knowledge  of  the  transfer,  delivered  the  property  to  the 
consignee  without  production  and  cancellation  of  the  bill  of  lading,  hM, 
that  an  action  by  the  transferee  against  the  carrier  for  conversion  of 
the  property  was  maintainable. 

Also  held,  that  proof  of  a  custom  to  deliver  property  to  the  consignee  with- 
out production  of  the  bill  of  lading  when  it  was  "  billed  straight  "  to  the 
consignee  alone,  was  immaterial ;  that  the  custom  could  not  repeal  the 
statute,  or  protect  from  a  violation  thereof. 

It  seems  that  the  intent  of  the  statute  itself  is  not  to  dictate  the  form  or 
character  of  the  action,  but  that  any  one  appropriate  to  the  injury  was 
contemplated. 

(Argued  March  8.  1886  ;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  February  27, 1884,  modifying,  and  affirming  as  modified, 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  for  the  alleged  conversion  of  one  thousand 
two  hundred  and  fifty  barrels  of  cotton  seed  oil. 

The  oil  had  been  delivered  in  different  parcels  to  the  defend- 
'  ant,  as  a  carrier  of  property.     1 1  was  received  by  it  at  Mem- 
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phis,  Tennessee,  and  Little  Rock,  in  the  State  of  Arkansas,  to 
be  delivered  at  the  city  of  New  York  to  J.  F.  O'Shaughnessy, 
and  bills  of  lading  to  that  effect  were  made  and  delivered  upon 
the  receipt  of  the  oil.  These  bills  of  lading  were  transferred 
to  the  plaintiffs  by  delivery,  for  moneys  advanced  by  them  to 
the  consignee  of  the  oil.  Before  notice  was  given  to  defendant 
of  the  transfer  of  the  bills,  or  any  demand  was  made  for  the 
oil,  it  was,  under  the  anthority  and  direction  of  O'Shaughnessy, 
the  consignee,  delivered  for  him  to  the  Hudson  Oil  Works  in 
South  Brooklyn.  The  plaintiffs  afterward  demanded  it  from 
the  defendant  upon  their  bills  of  lading,  but  as  no  delivery 
could  then  be  made,  they  failed  to  obtain  the  oil. 

William  C.  GuUiver  for  appellant.  Plaintiffs  cannot  re- 
cover unless  they  show  conversion.  (Cook  v.  Warren^  88  N. 
Y,  40.)  There  was  no  conversion  by  the  defendant  because 
the  plaintiffs  had  no  right  of  property  or  possession  in  the 
goods  alleged  to  be  converted.  (Daniel  on  Neg.  Inst.,  §  1731 ; 
Bailey  v.  H.  R.  R.  R,  Co,,  49  N.  Y.  70,  77 ;  Bows  v.  Perrin, 
24  id.  325,  334;  Hutchinson  on  Carriers,  §§  129,  414;  Mc- 
Combie  v.  Spader,  1  Hun,  193 ;  Iloyt  v.  Baker,  15  Abb.  [N. 
S.]  405 ;  NichoUon  v,  Connor,  9  Daly,  275  ;  First  Nat.  Bk. 
of  Green  Bay  v.  Dearborn,  115  Mass.  219.)  There  was  no 
conversion  because  there  was  no  wrongful  dealing  with  the  oil 
by  the  defendant.  {Forbes  v.  B,  cfe  Z.  R,  R.  Co.,  133  Mass. 
157;  Basseit  v.  Spofford,  45  N.  Y.  387;  Muir  v.  N.  Y.,  eto.^ 
S.  S.  Co.,  50  id.  23 ;  Baiik  of  Commerce  v.  BisseU,  72  id.  615 ; 
Merchants'  Bank  of  Candida  v.  U.  R.  R.  <J&  T.  Co.,  69  id.  378 ; 
Alderman  v.  E.  R.  R.  Co.,  115  Mass.  233  ;  City  Bank  v.  R., 
W.  i&  0.  R.  R.  Co.,  44  TSr.  Y.  13G,  141 ;  Farmers  and  Mer- 
ch<ints'  Bank  v.  E.  Ry.  Co.,  72  id.  188 ;  Abbott  on  Shipping 
[12th  Eng.  ed.],  277.)  It  is  as  a  receipt  that  the  bill  of  lading  is 
chiefly  used  as  a  "  je^ewi"  negotiable  instrument;  while  the 
carrier  remains  bound  by  it  (and  must  have  his  liabilities  re- 
stricted by  it),  as  a  contract.  (Daniel  on  Neg.  Inst.,  §  1728  ; 
1  Parsons  on  Ship,  and  Adm.  190 ;  Blanchardv.  Page,  8  Gray, 
281 ;  Abbott  on  Shipping  [12th  Eng.  ed.],  267 ;  The  Tham^,  14 
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Wall.  98,  105,  107,  227-229 ;  Hazard  v.  Aid,  15  Abb.  [N. 
S.]  413 ;  Lihhy  v.  IngaUs,  124  Mass.  503  ;  Forhes  v.  B.  d&  Z.  R. 
a,  Co,y  133  id.  154, 157  ;  Ontario  Bank  v.  N,  J.  Steamboat  Co.^ 
59  jSr.  Y.  510  ;  BaV^y  v.  E,  R.  R.  B.  Co.,  49  id.  70 ;  Brandt 
V.  BowUby,  2  B.  ife  Aid.  932 ;  Abbott  on  Shipping,  262.)  The 
words  "  to  order  "  or  '^  assigns  "  are  not  insignificant,  and  are 
not  carelessly  used  bj  the  mercantile  community.  They  are 
words,  the  presence  or  absence  of  which  determines  the  nego- 
tiability of  instruments.  (Daniel  on  Neg.  Irjst.,  §  105 ;  Par- 
sons on  Notes  and  Bills,  14,  chap.  2,  §  1 ;  Mechanics^  Bank  v. 
Stratton,  3  Keyes,  365 ;  Forbes  v.  B.  cfe  Z.  72.  R.  Co.,  133 
Mass.  158 ;  3  Kent's  Com.  *2  it ;  Daniel  on  Neg.  Inst.,  §  1730 ; 
City  Bank  v.  J2.,  W.  <&  0,  R.  R.  Co,,  44  N.  Y.  136  ;  Bank  of 
Batavia  v.  N.  Z.,  Z.  E.  <J&  TF.  R.  R,  33  Hun,  589 ;  RoUnson 
V,  Memphis  R.  R.  Co.,  9  Fed.  Rep.  129 ;  Blanchard  v.  Page, 
8  Gray,  281,  298  ;  Ontario  Bank  v.  N.  J.  Steamhoat  Co,,  59 
N.  Y.  50 ;  Forbes  v.  B.  cfe  Z.  R.  R,  Co.,  133  Mass.  154.)  The 
consignee  is  presumptively  the  owner  of  the  goods.  (Hutchin- 
son on  Carriers,  §§  130,  136 ;  Bailey  v.  H.  R.  R.  R.  Co.,  49 
N.-Y.  70;  Krulder  v.  Ellison,  47  id.  37;  Brown  on  Carriers, 
219 ;  Angell  on  Carriers,  §  497 ;  Fitzhugh  v.  Wiman,  9  N. 
Y.  562 ;  Everett  v.  Salters,  15  Wend.  475 ;  Sweet  v.  Barney, 
23  N.  Y.  335,  337 ;  Hotchkiss  v.  Artisans'  Bh,  2  Abb,  Ct. 
App.  403 ;  a  Dougherty  v.  Boston  cfe  W.  R,  R.  Co.,  1  T.  & 
C.  477,  480.)  A  delivery  to  a  consignee,  or  by  his  direction,  is 
a  good  delivery.  (Hutchinson  on  Carriers,  §  130 ;  Sweet  v. 
Barney,  23  N.  Y.  335 ;  Hotchkiss  v.  Artisans'  Bk.,2  Abb.  Ct. 
of  App.  403  ;  O'  Dougherty  v.  Boston  <&  W.  R.  R.  Co.,  1  T. 
ife  C.  4S0 ;  Bailey  v.  H.  R.  R.  R.  Co.,  49  N.  Y.  70  ;  Bristol  v. 
R.  i&  S.  Co.,  9  Barb.  158 ;  Duf  v.  Budd,  3  Brod.  &  Bing. 
177 ;  Zond.  (&  N.  W.  Ry.  v.  Barilett,  7  Hnrlst.  &  Norm.  400 ; 
Krulder  v.  Ellison,  47  N.  Y.  37.)  The  carrier  will  be  liable 
for  delivery  to  one  who  improperly  holds  the  bill  of  lading. 
(Hutchinson  on  Carriers,  §  129 ;  Dows  v.  Greene,  24  N.  Y. 
638 ;  BaiUy  v.  H.  R.  R.  R.  Co.,  49  id.  70.)  The  consignor 
and  consignee  are  bound  to  know,  and  are  by  law  presumed  to 
know,  the  terms  of  the  bill  of  lading,  and  are  bonnd  by  them  ; 
and  that  their  assignees  stand  in  the  same  position.      {Bishop 
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V.  Empire  Trans,  Co,^  33  Siipr.  91) ;  S.  C.  at  Special  Term^ 

48  How.  119;  Germania  Fire  Ins.  Co.  v.  Mem.  c6  C.  R. 
R.,  72  N.  Y.  90 ;  Hill  v.  S.  B.  c&  N.  Y.  R.  7?.,  73  id. 
351;  Potter  v.  Sliarp,  2^  Hun,  179,  ISO;  F.  cfe  M.  Bk. 
V.  Logan^  74  N.  Y.  568;  Belger  v.  Dinsmore^  51  id.  166; 
KirkUind  v.  I>lnsmx>re,  52  id.  171 ;  F.JbM,  Bk.  v.  Atkin^on^ 
74  id.  587 ;  Same  v.  Hazeliine,  78  id.  104 ;  Forbes  v.  B.  c& 
Z.  R.  R.  Co.,  133  Mass.  154 ;  MoEwen  v.  J.  M.  i&  I.  R.  R. 
Co.,  33  Ind.  368  J  Hazard  v.  Abel,  15  Abb.  [N.  S:]  413.) 
Even  if  defendant  is  not  protected  by  his  contract  alone,  he 
is  protected  by  it,  together  with  tlie  custom  which  was  shown 
by  the  evidence ;  and  it  was  error  not  to  find  the  custom  as 
matter  of  fact,  and  the  justification  of  the  defendant  as  a  mat- 
ter of  law.  {Forbes  v.  B.  c6  Z.  R.  R.  Co.,  133  Mass.  154  ; 
Hutchinson  on  Carriers,  §§  375,  382 ;  Ontario  Bk.  v.  JV.  J. 
Sieamb.  Co.,  59  N.Y.  510 ;  Richmond  v.  On.  Steanib.  Co.,  87  id. 
240 ;  Sweet  v.  Barney,  23  id.  335 ;  Vaii  Santvoord  v.  8t.  John,  6 
Hill,  157;  Schroeder  v.  II.  R.  R.  Co.,  5  Duer,  55  ;  Oibsimy. 
Culver,  17  Wend.  305 ;  Story  on  Bailm.,  §  543 ;  Blin  v.  Mayo, 
10  Vt.  56 ;  Huston  v.  Peters,  1  Mete.  [Ky.]  558  ;  Dixon  v. 
Dunham,  14111.  324 ;  Hyde  v.  Treiit.  Nav.  Co.,  5  Vr.  889  ;  GaZ- 
loway  V.  Hughes,  1  Bailey,  553  ;  Chickering  v.  Fowler,  4  Pick. 
371 ;  Cope  v.  Cordova,  1  Rawle,  203  ;  Gar  side  v.  Trent.  Nav. 
Co.,  4  Term  Rep.  581 ;  Angcll  on  Carriers,  §  311 ;  Dunbar  v. 
B.  iib  P.  R.  R.  Co.,  110  Mass.  26  ;  i^.  cfe  M.  Bk.  v.  C.  Trans. 
Co.,  16  Vt.  52 ;  18  id.  131 ;  23  id.  186 ;  Richardson  v.  Gofl- 
dard,  23  How.  28, 38 ;  Edw.  on  Baihn.,  §  588 ;  Walls  v.  Bailey, 

49  K  Y.  464;  Kirchner  v.  Venus,  12  Moore's  P.  C.  361 ; 
Syers  v.  Jonas,  2  Exch.  Ill;  McKlmee  v.  Dunlop,  2  Jur. 
[N.  S.J  957  ;  Fox  v.  Parker,  44  Barb.  541 ;  Fawkes  v.  Lamh^ 
8  Jur.  [N.  S.]  385 ;  Bottomly  v.  Forbes,  6  Scott,  866  ;  5  Bing. 
N.  C.  121 ;  Allen  v.  Sundins,  1  H.  &  C.  123 ;  31  L.  J.  Exch. 
307 ;  Broadwell  v.  Butler,  6  McLean,  296 ;  Zoveland  v. 
Burke,  128  Mass.  139;  JV.  Y.  C.  cfe  H.  R.  R.  R.  Co.  v. 
Standard  Oil  Co.,  87  N.  Y.  492.)  Chapter  326  of  the 
Laws  of  1858  and  chapter  353  of  the  Laws  of  1859  do  not- 
render  the    defendant  liable    for    damages  for  conversion. 
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{Shaw  V.  li.  a.  Co.y  101  U.  S.  557 ;  CoUinav.  BaUi^  20  Hun, 
246  ;  85  N.  T.  637;  Atkinson  v.  AbboU^  11  East,  135  ;  War- 
ren  y.MuL  Ins.  Co.,  13  Pick.  518 ;  People  v.  Uialop,  77  N. 
Y.  331 ;  Platz  v.  City  of  Colwea,  89  lU  221 ;  Wood  v.  Erie 
R.  Co.,1^  id.  198;  Robinson  v.  BatcUdor,  4  N.  H.  40.) 
The  plaintiffs  have  no  cause  of  action,  because  the  oil  was 
delivered  to  their  agent.  {Conard  v.  Atlantic  Ins.  Co.^  1 
Peters,  445.)  The  clause  m  some  of  the  bills  of  lading  which 
reads,  ".there  to  be  delivered  only  upon  the  surrender  of  the 
bill  of  lading,"  formed  no  ground  for  an  action  for  <K)n version. 
{Barker  v.  Havens,  17  Johns.  234 ;  Oould  v.  Oliver,  2  Scott's 
N.  R.  241 ;  Shepard  v.  De  Bemales,  13  East;  565 ;  Abbott's 
Law  Diet.,  title  "  Waive  "  ;  Van  Allen  v.  Farmer^  Ins.  Co., 
4  Hun,  413;  Goodwin  v.  Mass.  L.  Ins.  Co.,  73  N.  Y.  490; 
Bigelow  on  Fraud,  82 ;  Conkling  v.  King,  10  N.  Y.  440  ; 
Goit  V.  Nat.  Protection  Ins.  Co.,  25  Barb.  189 ;  Robinson  v. 
Memphis  R.  R.  Co.,  9  Fed.  Rep.  129.)  Delivery  to  the  con- 
signee was  made  through  plaintiff's  negligence.  (Twinam  v. 
Swart,  4  Lans.  263,  267;  Forbes  v.  R.  cfe  Z.  R.  R.  Co.,  133 
Mass.  157.) 

William  G.  Wilson  for  respondents.  The  negotiability  of 
a  bill  of  lading  does  not  in  any  measure  depend  upon  its  con- 
taining express  terms  of  negotiabihty.  The  bill  of  lading  is  the 
symbol  of  the  property,  and  its  delivery,  even  without  in- 
dorsement, operates  as  a  symbolic  delivery  itself.  {Conard  v. 
Atlantic  las.  Co.,  1  Peters,  445 ;  Nathan  v.  Giles,  5  Taunt. 
558 ;  Bank  of  Rochester  v.  Jones,  4  N.  Y.  498, 500,  502,  503 ; 
The  City  Bank  v.  R.,  W.  cfe  0.  R.  R.  Co.,  44  id.  139,  141  ; 
Nat.  Bk.  of  Green  Bay  v.  Dearborn,  115  Mass.  222;  IlatJia- 
way  V.  Ilaynes,  124  id.  311.)  The  refusal  of  the  defendant  to 
deliver  the  merchandise  to  the  plaintiffs  upon  demand,  accom- 
panied with  the  presentation  of  the  bills  of  lading,  was  a  con- 
version. {Merchants  Bk.  v.  O.  R.  R.  cfe  T.  Co.,  69  N.  Y. 
373 ;  Newcomb  v.  B.  <j&  Z.  R.  R.,  115  Mass.  230 ;  Alderman 
v.  Eastern  R.  R.  Co.,  id.  233 ;  Libby  v.  IngaUs,  124  id.  503  ; 
Bank,  etc,  v.  BisseU,  72  N.  Y.  G15 ;  2  E.  S.  [Banks  Bros.'  6th 


1886.]        CoLOATB  et  al.  v.  The  Pennsylvania  Co.  125 

Opiniou  of  the  Ck>urt,  per  Finch,  J. 

ed.j  230,  §  6.)  The  evidence  as  to  usage  was  inapplicable  and 
inadininsible.  (1  Sharswood's  Blackstone,  *7Q,  note ;  Wheeler 
V.  JVetoboidd,  16  N".  Y.  401 ;  Woodruf  v.  Merchants'  BL,  25 
Wend.  675  ;  Vail  v.  Rice,  5  N.  Y.  159 ;  Perkin  v.  Franklyn 
Bk.,  21  Pick.  485 ;  Mech.  Bk.  v.  Merch.  Bh,  6  Mete.  13  ; 
Thompson  v.  Biggs^  5  Wall.  679  ;  Bradley  v.  Wheeler^  44  N. 
Y.  495.)  The  liability  of  the  defendant  is  to  be  determined 
solely  by  the  laws  of  this  State.  {JeweU  v.  Wright,  30  N.  Y. 
264.) 

FiNOH,  J.  Whether  before  the  statute  (2  R.  S.  [6th  ed.] 
230),  the  diflEerenee  in  bills  of  lading  between  those  drawn  '^  to 
order"  and  those  "billed  straight"  to  the  consignee  alone, 
created  a  difference  in  the  duty  and  right  of  the  carrier  in 
respect  to  delivery,  we  do  not  think  it  important  to  consider, 
since  we  agree  with  the  courts  below  as  to  the  decisive  effect 
of  the  statute  upon  the  facts  in  controversy.  The  defendant 
transported  the  oil  under  bills  of  lading,  which  constituted  the 
contract  between  shipper  and  carrier,  and  served  also  as  evi- 
dence of  title,  the  transfer  of  which  would  transfer  the  prop- 
erty. That  result  would  follow  even  though  no  words  of 
negotiability  were  contained  in  the  instrument,  and  its  trans-, 
fer,  with  an  intention  to  pass  the  title,  would  give  the  holder 
an  ownership  of  tlie  property.  By  that  process  the  plaintiffs 
became  the  owners  of  the  oil,  and,  on  showing  that  fact,  by 
producing  the  bills  of  lading  which  were  indorsed  over  to 
them  by  the  consignee,  they  had  a  right  to  call  upon  the 
carrier  for  the  property.  The  latter  defends  by  showing  a 
delivery  to  the  consignee  in  ignorance  of  the  plaintiff's  nght, 
but  without  the  production  and  cancellation  of  the  bills  of 
lading.  Such  delivery  was  in  accordance  with  the  written 
words  of  the  contract,  but  not,  according  to  its  terms,  as  modi- 
fied by  the  express  command  of  the  statute.  That  forbids  a 
delivery  except  upon  the  production  and  cancellation  of  the 
bills  of  lading,  and  interpolates  into  every  such  instrument 
that  imperative  condition,  and  makes  such  condition  an  element 
of  the  contract,  as  perfectly  as  if  therein  written.     It  gave  to 
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the  bills  of  lading,  under  which  the  oil  was  carried,  this  con- 
struction :  that  the  carrier  should  deliver  to  the  consignee  pro- 
vided he  produced  and  canceled  the  bills  of  lading.  The 
primary  object  of  the  statute  was  to  insure  delivery  to  the 
party  actually  entitled,  and  close  the  door  upon  opportunities 
for  fraud  resulting  from  delivery  in  ignorance  of  the  true 
ownership.  The  carrier  delivered  to  the  consignee  in  disre- 
gard of  the  statutory  prohibition,  and  that  cannot  be  a  good 
delivery  wliich  the  law  expressly  forbids.  Obedience  to  the 
statute  would  have  prevented  the  injury  which  happened. 
The  consignee  had  parted  with  the  bills  of  lading  and  his  con- 
sequent right  to  the  property,  and  the  delivery  to  him  was  to 
one  not  the  owner  and  having  no  right  to  receive  it.  There 
is  no  hardship  in  the  rule.  If  the  carrier  does  not  desire  to 
obey  its  requirements  he  may  stamp  his  bills  of  lading  with 
the  words  "not  negotiable."  In  that  shape  they  warn  the 
purchaser  that  the  carrier  will  deliver  to  the  consignee  and  not 
be  bound  by  a  transfer  of  the  bills.  But  if  he  issues  them 
without  that  wjvrning  he  is  bound  to  know  that  they  may  have 
passed  into  other  hands  and  become  the  property  of  others 
than  the  consignee,  and  tliat  his  duty  and  his  contract  is  to 
.deliver  to  liim  who  produces  and  cancels  the  evidence  of  title. 
The  appellant  argues  that  the  act  does  not  forbid  delivery  to 
the  consignee  where  that  delivery  is  stipulated,  but  aims  only 
to  protect  cigainst  "  spent  bills,"  or  such  as  exist  after  delivery, 
and  so  are  susceptible  of  a  wrongful  or  fraudulent  use.  Doubtless 
the  last  was  one  of  the  evils  sought  to  be  prevented,  but  that 
purpose  could  only  be  effectually  accomplished  by  forbidding  a 
delivery,  except  accompanied  by  a  cancellation  of  the  bill.  By 
no  other  mode  could  the  existence  of  "  spent  bills  "  in  a  form 
capable  of  deception  be  prevented;  for,  if  the  carrier  could  de- 
liver to  the  consignee  without  cancellation,  the  bill  of  lading 
would  be  left  outstanding  as  a  possible  basis  of  fraud.  The 
statute,  therefore,  does  prohibit  the  delivery,  except  on  the  pre- 
scribed condition,  and  as  the  learned  referee  points  out,  a  sub 
sequent  section  makes  that  construction  inevitable.  (§  8.)  The 
prevention  of  mischief  from  *' spent  bills"  was,  however,  not 
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the  sole  evil  to  be  remedied,  nor  the  only  object  sought  to  be 
accomplished.  The  business  convenience  of  a  safe  and  easy 
transfer  of  bills  of  lading,  and  the  danger  of  leaving  the  title 
they  represent  at  the  mercy  of  the  consignee,  unless  notice  be 
given  to  the  possibly  unknown  final  carrier,  and  the  importance 
of  making  the  title  they  give  secure  fur  the  purposes  specified, 
were  all  subjects  within  the  purview  of  the  enactment,  and  tlie 
statute  is  too  wise  in  its  provisions,  and  too  beneficent  in  its  aim 
to  be  narrowed  or  weakened  by  any  needless  criticism. 

The  custom  proved  was  immaterial.  It  could  not  repeal  the 
statute,  or  serve  as  a  shield  for  its  violation. 

The  argument  that  under  the  contract  between  plaintiffs  and 
the  consignee  the  transfer  of  the  bills  of  lading  was  not  in- 
tended to  vest  title  to  the  oil  in  them  has  no  support  in  the 
facts.  The  findings  are  to  the  contrary,  and  fully  supported 
by  the  evidence. 

The  contention  that  this  action  for  the  conversion  is  not 
maintainable,  because  the  statute  gives  an  action  for  damages 
to  the  party  injured  by  a  violation  of  its  provisions,  and  such 
action  only  is  contemplated,  has  no  merit.  A.  delivery  to  the 
wrong  person,  to  one  not  entitled  to  the  possession,  is  a  conver- 
sion. (  Viner  v.  N.  Z.,  etc.^  Steamship  Co.^  50  N.  Y.  23,  21.) 
And  this  is  so  even  if  the  act  is  done  by  mistake,  and  without  a 
bad  intent.  The  section  of  the  statute  referred  to  does  not  pro- 
ceed upon  the  theory  that  no  action  could  be  maintained,  except 
by  its  express  authority.  (§  7.)  It  provides  first  for  a  punish- 
ment, criminally,  by  an  indictment  for  a  misdemeanor,  and  then 
lest  that  should  be  deemed  the  only  consequence  of  a  viola- 
tion, it  adds  that  the  injured  party  may  maintain  "  an  action 
at  law  for  all  damages,  ijnmediate  or  consequential,"  which 
have  resulted,  whether  the  wrong-doer  "  shall  have  been  con- 
victed as  hereinbefore  mentioned  or  not."  The  form  or  char- 
acter of  the  action  is  not  dictated.  Any  one  appropriate  to  the 
injury  is  contemplated. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Nicholas  Qqaokenbos,  Executor,  etc.,  Impleaded,  etc.,  Appel- 
ImT^  lant,  V.  SoPHiB  Kinosland,  Respondent. 

The  will  of  K.,  after  certain  specific  devises  and  bequests,  gave  the  residue 
of  his  estate  to  his  son  Daniel  "  and  to  his  heirs;  *'  then  followed  these 
words,  "  but  in  case  mj  son  Daniel  should  die  without  lawful  issue,  I 
give  and  bequeath  it  to  mj  remaining  children,  share  and  share  alike." 
Daniel  survived  the  testator.  Held,  that,  in  the  absence  of  other  words 
in  the  will  showing  a  contrary  intent,  the  death  referred  to  was  a  death 
of  the  beneficiary  during  the  life-time  of  the  testator;  and  that  upon 
the  death  of  the  latter,  Daniel  took  an  absolute  estate. 

By  a  codicil  tbe  testator  gave  a  specific  bequest  out  of  the  residuary  estate 
to  his  son  James.  Held^  that  this  did  not  indicate  an  intent  contrary  to 
the  construction  above  given. 

Douglass  v.  Chalmer  (2  Ves.  Jr.  501),  distinguished. 

(Argued  March  10,  1886;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  General  Term,  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  cojunty  of  New  York, 
entered  upon  an  order  made  July  3,  1884,  which  reversed  a 
judi^ment  in  favor  of  plaintiffs,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Terra,  and  directed  a  judgment  for  the 
defendant. 

The  natnre  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Nicholas  Qaackenbos  and  Oeorge  W.  Lord  for  appellant. 
Mrs.  Leonard  and  Mrs.  Schuyler,  upon  plain  language  of  the 
will,  took  contingent  remaindere  which  were  to  vest  in  posses- 
sion upon  the  death  of  Daniel,  the  younger,  without  issue, 
which  interests  were  liable  to  be  divested,  if  Daniel  left  issue, 
but  which,  in  default  of  such  issue,  became  absolute  rights  and 
interests,  which  were  descendible,  devisable  and  alienable  in 
the  same  manner  as  estates  in  possession.  (Feame  on  Cent. 
Rem.  [3d  Am.  ed.  from  Butler's  Lond.  ed.]  *364,  *552,  *553 ; 
1  R.  S.  725,  §  35  ;  773,  §  2;  85  N.  Y.  91,  101,  102,  104.)  The 
devise  over  m  case  Daniel  died  without  issue  referred  to 
his  death  after  his  father's  decease,  and  upon  the  happening  of 
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that  contingency,  his  sisters  took  the  absolute  estate  in  posses. 
sion.  {Jackson  v.  Waldroriy  13  Wend.  178,  192;  Executors 
of  JHoffaty  10  Johns.  12-16  ;  Anderson  v.  Jackson^  16  id.  382; 
Phillips  V.  Barms,  92  N,  Y.  199,  201,  204 ;  Bliven  v.  Sey- 
moxiry  88  id.  469,  476;  Pond  v.jBergfly  10  Paige,  140,  152  ;  1 
Redf .  on  Wills,  chap.  9,  §§  4,  433,  436 ;  ScoU  v.  Oumset/y  48 
N.  T.  106,  121 ;  Lord  v.  Harmony  72  id.  408,  414.) 

Charles  K  Miller  for  respondent.  Daniel  Kingsland,  the 
younger,  having  survived  his  father  took  an  estate  in  fee. 
{Clayton  V.  LowCy  5  Bam.  &  Aid.  636 ;  Rogers  v.  RogerSy  7 
W.  R.  541 ;  Humphrey  v.  RaweSy  1  R  ifc  My.  639 ;  Rheeder 
V.  Oweny  3  B.  C.  C.  240 ;  VarUy  v.  ^Hnny  2  K.  &  J.  700  ; 
Gee  v.  Mayor  of  Manchestery  17  Q.  B.  737 ;  Faharay  v.  Hoi- 
singer y  65  Penn.  St.  388;  Caldwell  v.  SkUtoii,  13  id.  152; 
BidJMs  EstatCy  28  id.  59 ;  Schoonmaker  v.  Stocktony  37  id. 
461 ;  ShuttY.  Ramhoy  57  id.  151 ;  Gibson  v.  Walkery  20  N. 
Y.  476 ;  Downing  v.  Marshally  23  id.  366  ;  Ware  v.  Watson^ 
7  D.,  M.  &  G.  248 ;  Converse  v.  Kelloggy  7  Barb  590  ;  Living- 
ston  v.  Green  et  al.y  52  N.  Y.  1 18-124 ;  McLoughlin  v.  Mahery 
17  Hun,  215  ;  Kelly  v.  KeUyy  61  N.  Y.  47;  Enihury  v.  Shel- 
douy  68  id.  227;  Lawfidd  v.  Stonemany  2  Strange,  1262.)  The 
devise  over  in  case  of  Daniel  Kmgsland's  death  with  lawful 
issue,  if  it  refer  to  his  death  after  his  father,  is  an  executory 
devise.  {Jackson  v.  Waldrony  13  Wend.  178,  192.)  In  case 
of  an  executory  devise  the  words  "  without  lawful  issue  "  refer 
to  an  indefinite  failure  of  issue,  and  not  to  want  of  issue  living 
at  the  death  of  the  ancestor.  {Executor  of  Moffat  v.  Strong, 
10  Johns.  12-16  ;  Anderson  v.  Jacksony  16  id.  382.)  In  such 
case  the  limitation  over  is  void  as  being  too  remote.  (4  Kent's 
Com.  274.) 

Danforth,  J.  The  plaintififs  Jane  and  Hannah  are  children, 
and  the  other  plaintiffs  grandchildren  of  Daniel  Kingsland  the 
elder.  They  brought  this  action  against  Sophie  Kingsland, 
the  widow  of  Daniel  Kingsland  the  younger,  who  was  a  son  of 
Daniel  Kingsland  the  elder,  to  recover  certain  property  there- 
tofore given  to  her  by  him,  but  which,  as  thoy  stated,  belonged 
SicKELs  —Vol,  LVIL  17 
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to  the  estate  of  Kingsland  the  elder,  and  to  which  they 
claimed  to  be  entitled  as  devisees  under  his  will.  Thej  suc- 
ceeded at  the  Special  Term,  but  on  appeal  to  the  General 
Term,  the  judgment  in  their  favor  was  reversed  and  their 
complaint  dismissed  np6n  the  sole  ground,  as  stated  in  the 
order  of  reversal,  "  that  they  took  no  interest  under  that  will." 
The  testator,  Daniel  Kingsland  the  elder,  died  April  18, 1844 ; 
he  left  surviving,  the  two  daughters  above  named,  his  son 
Daniel  and  his  son  Thorn.  The  will  was  admitted  to 
probate  May  3,  1844,  and  then  died  first  Thorn,  leaving 
four  children,  viz.:  the  plaintiflEs  Daniel  C,  Charles  S.,  Louisa 
and  James  S.;  afterward  and  on  the  3Qth  of  September, 
1881,  died  Daniel  Kingsland  the  younger.  The. will  of 
Kingsland  the  elder,  after  certain  specific  devises  and  legacies, 
provided  as  follows :  "  All  the  rest,  residue  and  remainder  of 
my  estate,  both  real  and  personal,  I  give,  devise  and  bequeath 
unto  my  son  Daniel  Kingsland,  and  to  his  heirs ;  but  in  case 
my  son  Daniel  should  die  without  lawful  issue,  I  give  and 
bequeath  it  to  my  remaining  children,  share  and  share  alike." 
By  codicil  a  specific  bequest  was  given  out  of  tlie  residue  of 
personal  estate,  to  James  S.  Kingsland,  but  the  question  upon 
this  appeal  is  unaffected  by  it,  and  turns  upon  the  true  con- 
struction of  tlio  residuary  clause  above  set  out.  Upon  the  case 
made  by  the  pleadings  and  findings  of  the  trial  court,  that 
question  was,  whether  Daniel  Kingsland  the  younger  took  the 
residue  of  his  father's  estate  absolutely.  To  answer  it  we  must 
look  for  the  intention  of  the  testator,  and  that  seems  plain 
upon  the  langaage  employed  by  him.  It  gives  the  remainder 
of  his  estate  to  his  "son  Daniel  Kingsland  and  to  his  heirs." 
So  far  absolutely,  but  as  this  interest  could  not  vest  until  his 
death,  the  testator,  to  provide  against  the  consequences  of  a 
lapse,  says :  "  In  case  my  son  Daniel  should  die  without  lawful 
issue,"  I  give  the  estate  to  my  remaining  children.  These 
words  we  must  hold,  upon  principle  and  authority,  relate  to 
the  death  of  the  testator,  and  upon  that  event  during  the  life- 
time of  Daniel  Kingsland,  Jr.,  the  latter  became  vested  with 
the  residuary  estate  and  was  entitled  to  its  possession.  This 
conclusion  is  required  by  the  decisions  of  the  courts  in  many 
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siiniLir  cases.  {Emhu7*y  v.  Sheldon^  68  N.  Y.  227 ;  Livingstoyi 
V.  Greene^  32  id.  118.)  Indeed  the  argument  of  the  learned 
counsel  for  the  appeUant  seems  to  concede  tliat  the  words  of 
the  testator,  takeu  in  their  legal  sense,  permit  no  other  result, 
and  his  contention  is  that  their  meaning  may  be  modified  or 
changed  by  other  provisions  in  the  will,  showing  a  different 
intent.  No  doubt  the  whole  will  is  to  be  looked  at  as  contain- 
ing the  intent  of  the  testator,  and  one  part  may  be  made  to 
give  way  to  some  other  controlling  provision  {Hoppoch  v. 
Tucker^  59  N.  Y.  202),  but  here  we  find  nothing  to  warrant 
a  presumption  against  the  legal  meaning  of  the  words  used  in 
the  residuary  clause.  The  testator  by  his  will,  jir%t^  sets  apart 
a  certain  sum  of  money  in  the  hands  of  his  executors,  the 
interest  of  which  is  to  be  paid  to  his  son  Thorn  "  during  his 
natural  life ;"  second^  gives  to  his  daughter  Jane  a  sum  of 
money  and  a  certain  house  and  lot  '^  for  and  during  her  natural 
life ;"  thirdj  the  same  amount  of  money  and  a  house  and  lot  to 
his  daughter  Hannah  "  for  and  during  her  natural  life."  He 
provides  also  for  his  grandchildren  an  estate  in  presently  in  a 
certain  farm,  but  in  the  event  of  their  death  he  adds:  "  then  I 
give  and  bequeath  the  said  farm  to  my  son  Daniel,  his  heirs 
and  assigns." 

The  same  language  is  used  in  reference  to  the  above  bequest 
to  Thorn ;  if  he  dies  "  without  having  a  child  living,  or  law- 
ful issue  of  them,  then  and  in  such  case,*'  it  goes  to  Daniel,  in 
these  instances  bestowing  by  fit  words  the  use  or  interest  upon 
the  parents,  and  tlie  capital  upon  the  children  or  others,  clearly 
limiting  the  property  in  succession;  but  when  the  testator 
speaks  in  the  residuary  clause,  he  uses  no  such  words  of  qual- 
ification or  limitation,  no  words  indicating  a  life  estate.  He 
does  not  give  the  residue  of  his  estate  to  his  son  Daniel  ^^  for 
and  during  his  natural  life,"  with  remainder  over  to  his  chil- 
dren, if  any,  but  unto  him  and  "  to  his  heirs."  This  difference 
in  language  indicates  a  different  purpose,  and  supports  the  in- 
terpretation already  given  to  it. 

It  should  also  be  observed  that  under  the  appellants'  con- 
struction, Daniel  could  take  nothing  unless  a  cliild  was  born  to 
him,  for  their  contention  is  that  by  reason  of  his  death,  although 
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after  that  of  tlio  testator,  the  whole  residuary  estate  belonged 
to  them,  and  he  is  not  otherwise  directly  provided  for.  We 
find  nowhere  in  the  will  any  evidence  of  a  purpose  to  declare 
such  result,  nor  any  words  restricting  the  right  of  Daniel,  the 
son,  to  enjoy  as  his  own,  and  dispose  of  as  he  thought  proper, 
the  entire  residue  of  the  estate  of  Daniel  Kingsland  the  elder. 
Did  the  testator  liave  in  view  the  death  of  Daniel,  with  a  fail- 
ure of  issue,  at  any  period,  however  remote  ?  Then  he  may  be 
presumed  to  have  considered  that  while  Daniel's  death  at  some 
time  was  certain,  the  contingency  of  issue  could  be  determined 
only  by  that  death,  and  we  may  assume  he  would  have  provided 
for  the  care  and  custody,  if  not  the  enjoyment  of  the  residuary 
estate  during  that  time,  which  we  now  see  was  extended  to 
nearly  forty  years.  Yet  no  life  estate  or  other  interest  is  given 
to  any  one.  An  authority  upon  the  language  of  one  will  fur- 
nishes little  aid  toward  the  construction  of  another,  and  the 
cases  cited  by  the  appellant  are  no  exception.  Thus  Douglass 
V.  Chalmer  (2  Yes.  Jr.  501)  is  referred  to  in  support  of  the 
position  that  the  words  already  quoted  from  the  codicil  indi- 
cate an  understanding,  on  the  part  of  the  testator,  that  the  re- 
siduary devise  was  not  absolute.  In  the  case  cited,  the  devise 
of  the  residue  was  to  a  daughter,  and  afterward  by  codicil,  the 
testatrix  in  terms  gave  to  that  daughter  a  diamond  ring  which 
formed  part  of  the  residue.  This  specific  bequest  was  held  to 
be  inconsistent  with  an  intention  to  make  an  absolute  gift  to 
the  same  person  through  the  residuary  clause,  but  intelligible 
and  natural  if  the  residue  was  given  for  life  only. 

In  the  case  at  bar  the  codicil  takes  away  from  the  residuary 
legatee,  and  indicates  nothing  but  an  intent  on  the  testator's  part 
to  bestow  so  much  of  his  bounty  upon  another  beneficiary.  Nor 
do  the  cases  cited  upon  the  principal  question  raise  any  doubt 
that,  under  the  language  of  this  will,  the  contingency  of  death 
was  death  of  the  legatee  during  the  life-time  of  the  testator,  and 
as  that  did  not  occur,  the  plaintiffs  took  nothing  under  the  will. 

The  judgment  of  the  Supreme  Court  was  upon  that  exposi- 
tion and  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Gboboe  T.  Newhall,  Appellant,  v.  William  U.  Appleton  vS  ™ 
et  al.,  Eespondents.  i^  ^f 

Defendants  contracted  to  pay  plalntifP  "  $4  an  order/'  for  subscriptions 
obtained  by  liim  for  certain  serials  published  by  the  former.  In  au 
action  upon  the  contract  defendants  claimed  that  the  orders  referred  to 
meant  "proved  orders,"  t.  «.,  orders  upon  which  the  serials  subscribed 
for  had  been  delivered  and  accepted.  In  support  of  their  contention 
they  were  allowed  to  give  in  evidence  their  books  containing  accounts 
with  other  canvassers,  wherein  credit  was  given  for  good  subscriptions 
only.  It  did  not  appear  that  plaintiff  was  cognizant  of  the  transactions 
indicated  or  knew  of  any  usage  in  respect  to  commisRions.  Held  error  ; 
that  the  transactions  thus  proved  were  ^'res  inter  alios  acta,**  and  so  in- 
competent. 

NewhaU  v.  AppUion  (17  J.  &  S.  238),  reversed. 

(Argued  March  10, 1880 ;  decided  April  13, 1886.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Suj>erior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  25,  1883,  which  affirmed  a  judgment  in  favor  of  defend- 
ants, entered  upon  the  report  of  a  referee.  (Reported  below, 
17  J.  &  S.  238.) 

This  action  was  upon  a  contract,  the  nature  of  whicli  and 
the  facts  so  far  as  material  to  the  question  discussed  are  stated 
in  the  opinion. 

A,  R.  Dyett  for  appellant.  The  admission  of  defendants'  pri- 
vate books  of  account  as  evidence  in  tlieir  own  favor  was  fatal 
error.  It  is  clearly  incompetent  to  allow  a  party  to  prove  his 
own  declarations  while  performing  ah  agreement,  for  the  pur- 
pojje  of  characterizing  the  agreement  itself.  {Reed  y.  U,  S. 
Blxp.  Co.y  43  N.  Y.  468 ;  Wkitekouae  V.  Bk,  of  Cooperstown^ 
id.  239  ;  Moore  v.  Meacham^  10  id.  207  ;  Peck  v.  Von  Kellar^ 
76  id.  604;  affirmed,  15  Hun,  470;  Ilomen  v-  Petthigia,  CO 
id.  646 ;  White  v.  Ambler,  8  id.  171 ;  GUchrUt  v.  Grocers'  Co., 
57  id.  495-9 ;  Dow  v.  Paine,  4  id.  248 ;  Case  v.  Potter,  8 
Johns.  443 ;  Conklin  v.  Stamler,  8  Abb.  395.) 

Edward  W.  Paige  for  respondents. 

Andrews,  J.  By  the  terms  of  the  oral  contract,  as  testified 
to  by  the  plaintifiE,  and  as  found  hy  the  referee,  the  plaintiff 
was  to  be  paid  $4  an  order,  for  subscriptions  obtained  by  him 
for  the  serials.  Picturesque  Europe  and  Turner's  Gallery,  pub- 
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lished  by  the  defendants.  The  plaintiff  claimed  that  by  the 
true  interpretation  of  the  contract,  he  was  entitled  to  $:t,  for 
every  honafide  subscription  obtained.  It  was  insisted  on  the 
other  hand  by  the  defendants  that  the  contract  meant  that  the 
plaintiff  was  to  receive  $4,  for  every  good  or  proved  subscrip- 
tion, meaning  thereby  a  subscription  upon  which  at  least  ten 
numbers  of  the  serial  subscribed  for  should  be  delivered  and 
accepted.  This  question  was  regarded  by  the  referee  as  the 
vital  question  in  the  case.  The  defendants  sought  to  establish 
their  interpretation  of  the  contract  by  two  lines  of  evidence, 
firsts  by  showing  that  in  the  trade  the  words  "  $4  an  order  '* 
meant  $4  for  a  proved  order,  and  seooiidy  that  their  contracts 
with  their  canvassers  generally,  were  made  with  this  mider- 
standing  of  the  meaning  of  the  phrase,  and  particularly  that 
this  was  the  understanding  between  them  and  the  plaintitf. 
The  defendants,  in  support  of  their  case,  were  permitted  to 
give  in  evidence,  under  objection,  their  books  containing  ac- 
counts with  a  number  of  persons  who  had  been  employed  as 
canvassers,  in  which  the  subscriptions  obtained  were  separated 
into  two  classes,  proved  and  unproved,  or  good  and  bad,  and  a 
credit  given  for  good  subscriptions  only.  This  evidence  was, 
we  think,  incompetent.  The  transactions  of  the  defendants 
with  otlier  agents  were  res  inter  alios  acta.  The  only  apparent 
object  of  the  evidence  was  to  show,  by  inference,  either  what 
the  contract  with  the  plaintiff  was  or  the  practice  of  the  defend- 
ants in  their  business  in  respect  to  compensation.  On  neither 
ground  can  its  admission  be  justified.  It  did  not  appear  that 
the  plaintiff  was  cognizant  of  the  transactions  indicated  or  knew 
the  usage,  and  as  to  him  the  entries  were  the  mere  declarations 
of  the  defendants  in  their  own  favor.  If  the  admission  of  the 
account  of  Taylor  could  be  justified  on  the  ground  that  it 
tended  to  impeach  the  plaintiff's  witness,  Hall,  this  would  not 
cure  the  error  in  admitting  the  other  accounts,  which  were  re- 
ceived as  general  evidence  in  the  cause.  For  this  error,  and 
without  considering  the  other  questions  argued,  the  judgment 
should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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William  L.  Fokd  et  al.,  Respondents,  v.  Charles  J-  Knapp 
et  al.,  Appellants. 

A  co-tenant,  out  of  the  actual  occupation,  asking  the  aid  of  a  court  of  equity 
for  partition  against  a  co  tenant,  who  has  made  improyements  upon  the 
property,  is  entitled  to  relief  only  upon  condition  that  any  equities 
thereby  arising  shall  be  taken  into  account. 

It  seems  that  in  such  case,  where  actual  partition  is  made  and  it  is  possible 
so  to  do,  the  improving  tenant  should  be  awarded  the  portion  of  the  land 
upon  whtch  the  improvements  have  been  made. 

Defendants  were  tenants  in  common  with  W.  in  a  mill  property  and  were 
in  actual  occupation,  their  interest  being  an  undivided  one-half.  The 
interest  of  W.  was  sold  on  a  judgment  against  him  and  bid  in  by  defend- 
ants. The  property  was  so  badly  run  down  and  out  of  repair  as  to  be 
nearly  useless  ;  defendal^ts,  after  such  purchase,  expended  large  sums  in 
necessary  repairs  and  in  improvements,  restoring  it  to  its  original  useful- 
ness and  greatly  increasing  its  value.  Thereafter  plaintiffs,  as  subsequent 
judgment  creditors  of  W.,  redeemed  and  brought  an  action  for  partition, 
and  the  property  was  sold  under  judgment  therein.  Held^  that  upon 
division  of  the  proceeds  of  sale,  defendants  were  entitled  to  an  allowance 
for  the  enhanced  value  of  the  property  resulting  from  the  repairs  and 
improvements. 

Scott  V.  Quernsey  (48  N.  T.  100),  distinguished. 

Also  h^ld,  that  the  provisions  of  the  Code  of  Civil  Procedure  (§§  1441, 14G1), 
6xing  the  power  and  duty  of  a  judgment  debtor  in  possession  during  tlie 
redemption  period,  had  no  application. 

Also  held,  that  plaiuliffs  were  entitled  to  an  accounting  of  the  income  and 
profits,  in  which  accounting  defendants  were  entitled  to  a  credit  for  taxes 
paid  for  the  benefit  of  their  co-tenants,  but  not  for  insurance  paid. 

The  wife  of  W.,  after  the  purchase  by  defendants  and  before  the  redemp- 
tion, quit-claimed  her  inchoate  dower  right  to  the  defendants.  Seld^ 
that  said  dower  right  remained  in  the  plalntifTs'  undivided  half  of  the 
property,  but  was  discharged  as  against  defendants'  undivided  half; 
and  that,  in  distributing  the  proceeds  of  sale,  the  value  of  such  dower 
right  should  be  charged  upon  and  paid  for  solely  out  of  the  share 
awarded  to  the  plaintiffs. 

Ford  V.  Knapp  (81  Hun,  5^2),  reversed. 

(Argued  March  11, 1888  ;  decided  April  18, 1836.) 

Appeal  iFroni  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  20,  1883,  which  affirmed  an  interlocutory- 
judgment  entered  herein  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  and  a  final  judgment  entered  upon  the  report 
of  a  referee.     (Reported  below,  31  Hun,  522.) 
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Statement  of  case. 


This  was  an  action  for  partition.  The  material  facts  are 
stated  in  the  opinion. 

Arthur  Mora  for  appellants.  Defendants  were  equitably 
entitled  to  the  avails  of  the  sale  after  deducting  costs  and  ex- 
penses, and  the  value  of  the  premises  at  the  time  of  the  execu- 
tion sale  before  the  repairs  and  improvements  were  made.  (Wil- 
lard's  Eq.  Jur.  701 ;  Story's  Eq.  Jur.,  §  655 ;  HewleU  v.  Wood^ 
62  N.  Y.  575;  Ilali  v.  Piddoch,  21  N.  J.  Eq.  313;  Code  of 
Civ.  Pro.,  §  1440;  Wright  v.  Douglass,  2  N.  Y.  377;  Van- 
Horn  V.  Fonda,  5  Johns.  Ch.  407 ;  Taylor  v.  Baldwin^  10 
Barb.  632 ;  id.  532,  592 ;  Hitchcock  v.  Skinner,  Hoff.  Ch.  28 ; 
Story's  Eq.  Jur.,  §  1237 ;  Benton  v.  Little,  9  Bush  [Ky.],  313 ; 
Beed  v.  Beed,  68  Me.  668 ;  Pope  v.  Whitehead,  68  K  0. 
191;  Sneed  v.  Atherton,  6  Dana  [Ky.],  281;  Buchanan  v. 
King^s  Heirs,  22  Gratt.  [Va.]  414 ;  Oliver  v.  Montgomery,  39 
Iowa,  601 ;  Van  Santvooi-d's  Eq.  41 ;  3  Wait's  Actions  and  De- 
fenses, 149 ;  Phelps  v.  Green,  3  Johns.  Ch.  302.)  If  improve- 
ments have  been  made  by  a  tenant  in  common,  suitable  compen- 
sation will  be  made  to  him  on  the  partition,  or  the  part  on  which 
the  improvements  are  made  will  be  assigned  to  him.  i^Atha  v. 
Jewell,  33  K.  J.  Eq.  421;  Brookfield  v.  Williams,  1  H.  W. 
Green's  Ch.  [N.  J.]  34 ;  Boberts  v.  Beckwith,  79  111.  246 ; 
Paddock  v.  Shields,  57  Miss.  345;  Spitts  v.  Wells,  18  Mo. 
471 ;  Benton  v.  Little,  9  Bush  [Ky.],  313 ;  Beeves  v.  Beeves, 
11  Ileisk.  [Tenn.]  669,  675.)  It  is  not  the  rule  that  one  tenant 
in  common  cannot  make  repairs  necessary  to  preserve  the  prop- 
erty, save  at  his  own  expense.  {Hitchcock  v.  Skinner,  Hoff. 
Ch.  21.)  The  court  erred  in  disallowing  the  defendant's  claim 
to  be  reimbureed  for  taxes  paid.  {Barhans  v.  VanZandt,  7 
N.  Y.  623 ;  Cooley  on  Taxation,  346 ;  Sedg.  <fe  Wait  on  Trial  of 
Title  to  Land,  177 ;  Hitchcock  v.  Skinner,  Hoff.  Ch.  21 ; 
Moak's  Van  Santvoord's  PI.  400 ;  Van  Horn  v.  Fonda,  5 
Johns.  Ch.  407.) 

David  H.  Carver  for  respondents.  Plaintiffs  have  pursued 
their  legal  and  statutory  remedy  in  collecting  their  debt,  and 
a  court  of  equity  cannot  impose  upon  them  any  other  or  differ- 
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ent  obligation  than  that  imposed  by  statute.  (Code  of  Civ.  Pro., 
§§  1446  et  aeq. ;  EUworih  v.  Muldoon,  46  Ilow.  246.)  During 
tho  fifteen  months  allowed  for  redemption,  the  purchaser  has 
no  interest  in  the  property  except  a  lien  upon  it  for  the  amount 
of  his  bid  and  interest.  {Smith  v.  Calvin^  17  Barb.  157  ;  Code 
of  Civ.  Pro.,  §  1440 ;  Vaught  v.  Fit/,  4  Barb.  159 ;  Southworth 
V.  Scojtdd^  51  N.  Y.  517.)  During  the  intermediate  period  the 
defendants  occupied  in  place  of  the  judgment  debtor  who  is 
permitted  to  "  make  necessary  repairs  to  a  building  or  other 
erection  thereon.  But  this  subdivision  does  not  permit  an 
alteration  in  tho  form  or  structure  of  the  building  or  other  erec- 
tion." (Code  of  Civ.  Pro.,  §  1441,  subd.  2.)  The  party  redeem- 
ing  is  in  no  case  bound  to  pay  more  than  the  money  bid  at  the 
original  purchase  with  the  interest;  added.  (  Van  Rensaelaer 
V.  Sheriffs  1  Cow.  443.)  Where  the  acknowledged  relation  of 
mortgagor  and  mortgagee  in  possession  exists,  the  latter  is  not 
permitted  to  obstruct  the  right  of  redemption,  and,  therefore, 
will  not,  upon  redemption,  be  allowed  for  general  improve- 
ments made  without  the  acquiescence  of  the  mortgagor.  {Mickle 
V.  Dillaye,  17  X.  Y.  80;  Moore  v.  Cable,  1  Johns.  Ch.  388; 
Russell  V.  JSlake^  2  Pick.  505 ;  Woodward  v.  Phillip,  14 
Gray,  132.)  One  tenant  in  common  is  not  entitled  to  compen- 
sation from  a  co-tenant  for  improvements  made  by  the  former 
without  the  assent  of  the  latter.  {Scott  et  al.  v.  Guernsetj,  48 
N.  Y.  106;  60  Barb.  169,  179;  1  Wash,  on  Real  Prop. 
664 ;  •  Mum/ord  v.  Brown,  6  Cow.  475.)  Defendants  are  not 
entitled  to  be  reimbursed  for  insurance  paid  by  them.  {Scott 
r.  Guernsey,  60  Barb.  18 J;  Wyman  v.  Prosser,  30  id.  3G8; 
Sanders  v.  Frost,  3  Pick.  257 ;  31  Hun,  520.) 

FiNOH,  J.  The  facts  of  this  case  develop  a  question  not  in  all 
respects  easy  to  answer.  Tlie  defendants  were  tenants  in  com- 
mon with  one  Whitaker  of  a  mill  property  badly  run  down  and 
out  of  repair.  Their  share  was  an  undivided  half.  On  a  judg- 
ment against  Whitaker  his  interest  was  sold,  the  defendants 
becoming  purchasers ;  but  subsequent  judgment  creditors  re- 
deemed and  acquired  the  title  of  the  debtor,  and  became  by 
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relation'  and  through  their  redemption  vested  with  the  right  of 
the  debtor  from  the  date  of  the  sale,  and  thereby  tenants  in 
common  with  tlie  defendants  from  that  date  by  relation,  or 
vested  with  the  right  of  such  a  co-tenant.  Daring  the  fifteen 
months  between  the  sale  and  redeii^ption,  the  defendants  ex- 
pended a  large  amount  upon  the  mill.  They  effected  changes 
of  two  kinds,  distinct  in  purpose  and  character.  The  grist-mill 
was  originally  both  a  custom  and  merchant  mill  and  provided 
with  machinery  for  both  uses.  During  ten  years  irnmodiately 
preceding  defendants'  ownership  the  latter  use  had  been  aban- 
doned, and  the  machinery  appropriate  to  it,  by  neglect  and  dis- 
use had  become  practically  worthless,  and  further  passed 
beyond  the  utility  of  repair  by  new  inventions  and  appliances 
which  made  the  old  antiquated  and  ineffective  for  the  demands 
and  competition  of  business.  The  machinery  necessary  to  the 
use  of  the  mill  for  custom  work  had  been  steadily  run,  but  be- 
come dilapidated  and  inefficient.  In  this  emergency  the  de- 
fendants made  both  repairs  and  improvements.  The  referee 
who  inquired  into  the  situation  reported  upon  the  basis  of  that 
discrimination.  The  repair  of  the  dam,  the  substitution  of  a 
new  water  wheel,  the  change  in  the  machinery  necessary  to 
make  the  mill  do  good  custom  work  he  classed  as  repairs ; 
while  the  addition  to  the  buildings  and  the  introduction  of  new 
machinery  and  appliances  for  a  merchant  mill  he  classed  as  im- 
proyements.  These  repairs  and  improvements  largely  increased 
the  market  value  of  the  property.  Before  tliey  were  made  a 
generous  estimate  of  that  value  did  not  exceed  $3,000,  while  on 
the  sale  in  partition  it  brought  about  double  that  amount.  Tlie 
proceeds  of  that  sale  are  now  to  be  divided  by  a  court  of  equity  in 
an  action  brought  by  the  tenant  out  of  the  actual  occupation, 
and  the  manner  and  proportion  of  that  division  is  the  question 
to  be  determined. 

The  execution  sale,  and  the  attitude  of  the  defendants  as  pur- 
chasers under  it,  appear  to  us  immaterial  to  the  inquiry,  but  in 
some  manner  to  have  confused  and  complicated  it»  Stress  is 
put  by  the  General  Term  upon  the  rights  of  the  judgment 
creditors,  and  the  provisions  of  the  Code  fixing  the  powers  and 
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duty  of  tho  judgment  debtor  in  possession  during  the  rcdemjv 
tion  period  are  cited  as  pertinent  to  the  inquiry.  (§§  1441  and 
1461.)  They  do  not  seem  to  us  necessarily  to  aifect  it. 
Section  1441  provides  for  the  acts  which  the  debtor  in  posses- 
sion may  do  during  the  redemption  period  '*  without  being 
chargeable  with  committing  waste."  Tlie  judgment  debtor 
here  was  out  of  the  actual  possession,  did  no"  acts  of  any  kind, 
and  there  is  no  question  of  waste.  The  defendants  occupied 
under  their  own  title  and  not  under  the  debtor's  which  they 
never  acquired.  Section  1461  provides  that  **  the  sheriff,  tho 
purchaser,  the  judgment  creditor,  or  a  redeeming  creditor, 
cannot  by  his  agreement  or  other  act  in  any  manner  impair  or 
prejudice  the  right  of  any  other  person  to  redeem."  These  . 
plaintiffs  redeehied.  No  act  was  done  to  prejudice  their  right 
of  redemption.  Nobody  obstructed  that  right.  They  paid  ex- 
actly what  they  would  have  paid  if  the  defendants  had  never 
repaired  the  property,  and  not  one  farthing  more  on  that  ac- 
count. So  far  from  having  been  prejudiced  in  their  right  of 
redemption,  that  right  has  been  granted  to  them  in  its  fullest 
extent,  and  it  stands  conceded  that  they  became  vested  with 
the  full  and  entire  title  of  Whitaker  as  of  the  date  of  the  sale. 
The  question  here  proceeds  on  that  assumptiou,  but  asks 
whether  equities  have  not  arisen  against  them  by  reason  of 
their  effectual  and  unobstructed  redemption.  They  thereby 
became  co-tenants  of  defendants  as  of  the  date  of  tho  sale  by 
relation,  or  held  the  derivative  right  of  a  co-tenant,  and  it  is 
the  rights  born  of  that  relation  which  are  the  sole  subjects  of 
inquiry. 

We  may  first  approach  the  question  on  principle,  and  reason 
about  it  from  the  standpoint  of  justice  between  the  parties. 
The  courts  below  have  denied  to  the  defendants  any  allow- 
ance, either  for  repairs  or  improvements.  Practically  they 
held  that  the  defendants  were  foolish  and  the  plaintiffs 
entitled  to  a  dividend  out  of  that  folly,  and  so  that  the  money 
of  the  former  must  go  into  the  pockets  of  the  latter.  If  this 
be  true,  the  situation  of  the  defendants  was  a  hard  one,  though 
without  their  fault.     They  owned  an  undivided  half  of  the 
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property  and  that  certainly  was  no  ein.  The  right  of  their 
co-tenant  Whitaker  had  been  sold  and  bid  in  by  them.  They 
could  not  be  expected  to  bring  partition  until  they  knew  that 
it  would  be  needed,  and  for  fifteen  months  they  must  allow 
their  oWn  property  to  remain  out  of  repair  and  growing  rapidly 
worse ;  its  business  and  custom  to  drift  off  into  other  hands ; 
and  suffer  a  severe  loss  without  fault  of  their  own  ;  or  else  give 
one-half  of  their  expenditure,  as  represented  by  increased  value, 
to  the  representatives  of  the  party  who  was  unfortunate.  To 
a  sliare  of  that  increased  value  neither  the  debtor  nor  his 
creditors  have  any  equitable  right.  They  never  earned  it  nor 
paid  for  it.  If  the  redeeming  creditors  get  the  full  one-half  of 
the  value  of  the  property  as  that  value  exists,  unincreased  by 
the  improvements,  they  get  every  dollar  to  which  they  have 
a  just  and  equitable  right.  The  rule  which  takes  from  one  co- 
tenant  the  fruit  of  his  thrift  and  enterprise  and  adds  it  to  the 
unthrift  and  neglect  of  the  other ;  which  loads  upon  industry 
and  ability  the  losses  and  burdens  of  idleness  or  ill-fortune ; 
wliich  ties  up  property  from  improvement  and  looks  contented 
upon  rot  and  decay,  is  a  rule  which  sometimes  the  rigid  and 
inelastic  jurisdiction  of  a  court  of  law  may  adopt  from  neces- 
sity, but  is  without  excuse  in  a  court  of  equity  in  which  this 
action  isx pending.     {Hewlett  v.   Wood,  62  N.  Y.  75.) 

Those  courts  almost,  if  not  quite,  without  exception,  have 
recognized  the  rule  that  a  co-tenant  asking  their  aid  for  a  par- 
tition against  an  owner  who  has  made  improvements  upon  the 
property  is  entitled  to  relief  only  upon  condition  that  any 
equities  thereby  arising  shall  be  taken  into  account,  and  that 
in  such  case,  where  actual  partition  is  made  and  it  is  possible 
so  to  do,  the  improving  tenant  will  be  awarded  the  portion  of 
the  land  upon  which  the  improvements  have  been  made. 
{Town  V.  Needharrhy  3  Paige,  54r5  ;  In  re  Heller ,  id.  199  ;  St. 
Felix  V.  Banking  3  Edw.  Oh.  323 ;  ConJdin  v.  Cojiklin,  8 
Sandf.  Oh.  6i.)  This  relief  is  administered  not  upon  the 
ground  that  the  improving  tenant  who  acts  without  the  agree- 
ment or  assent  of  the  other  owners  gains  a  lien  upon  the  prop- 
erty for  his  advances,  but  stands  upon  tlie  proposition  that  one 
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•  who  seeks  equity  must  do  equity,  and  that  the  tenant  out  of 
the  actual  occupation  who  asks  a  court  of  equity  to  award  him 
partition  is  entitled  to  relief  only  upon  condition  that  the 
equitable  rights  of  his  co-tenants  shall  be  respected.  {Taylor 
V.  Baldwin^  10  Barb.  5S2;  Swan  v.  Sioan^  8  Price,  518.) 
This  doctrine  is  not  at  all  disputed  in  Scott  v.  Guernsey  (48 
N.  Y.  106),  upon  which  the  respondent  mainly  relies  and 
which  undoubtedly  dictated  the  conclusion  of  the  General 
Term.  That  case  does  decide  that  the  bare  fact  of  improve- 
ments made  does  not,  by  itself,  irrespective  of  their  character 
and  of  the  circumstances  under  wliich  they  were  made,  and 
their  effect  upon  the  property,  necessarily  give  a  right  to  an 
equitable  allowance ;  and  to  that  doctrine  we  fully  accede.  Everj^' 
case  of  the  kind  must  bo  determined  upon  its  own  facts  and 
surroundings,  and  those  may  occur  in  which  such  an  allowance 
would  be  unjust  and  inequitable.  The  opinion  in  Soott  v. 
Guernsey  points  out  that  in  the  cases  decided  in  this  State 
there  was  some  peculiar  circumstance  out  of  which  the  equity 
arose  beyond  the  bare  fact  of  improvements  made.  In  one 
there  wad  trace  of  a  consent  of  the  other  owners ;  in  two  there 
was  mistake  as  to  the  title,  the  tenant  improving  supposing  him- 
self to  be  sole  owner ;  in  a  fourth  the  relief  was  against  an 
idiot  who  had  damaged  the  common  property.  The  court 
then  decided  that  in  the  case  before  them  the  improvements 
made  drew  with  them  no  equitable  right  to  compensation. 
They  were  made  "  as  a  venture,"  without  necessity  or  ade- 
quate explanation,  and  purely  as  a  new  source  of  profit ;  they 
were  made  not  as  co-tenant,  but  during  an  estate  for  life  and 
under  ^* a  special  agreement  with  the  tenant  for  life;"  the 
owner  of  the  improvements  "  received  full  compensation  for 
his  expenditures  "  and  did  not  offer  to  share  with  the  co-ten- 
ants any  part  of  the  rents  received.  Here  were  reasons 
enough  for  denying  any  equity  to  the  improving  tenant,  and 
the  case  stands  solidly  upon  its  facts  and  is  not  open  to  criti- 
cism. But  it  does  not  deny  the  duty  of  a  court  of  equity  in  a 
proper  case  to  give  it3  relief  upon  condition  of  an  allowance 
for  improvements,  and  does  not  undertake  to  specify  all  the 
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eases  in  which  such  equit;  shall  be  recognized.  Nor  shall  we 
undertake  any  such  dangerous  or  impossible  eflEort.  The 
authorities  leave  us  at  liberty  to  consider  whether,  upon  the 
facts  and  circumstances  of  this  particular  case,  the  improving 
tenant  ought  to  bo  protected,  and  furnish  us  the  power  to 
grant  the  protection  if  it  may  justly  be  demanded. 

We  have  already  stated  the  facts.  The  situation  of  the 
defendants  at  thj  date  of  the  execution  sale  was  peculiar. 
They  had  bought  one-half  of  what  had  been  both  a  custom 
and  a  merchant  mill.  In  both  respects,  tlie  property  was  so 
utterly  out  of  repair  and  so  destitute  of  needed  machinery,  as  to 
bo  almost  useless  and  profitless  unless  serious  expenditures  were 
made.  The  share  of  the  co-tenant  was  sold  on  execution,  and 
they  bid  it  in,  but  fifteen  months  must  elapse  before  they 
could  get  a  title.  Here  arose  the  peculiar  emergency.  Were 
they  bound  to  leave  their  property  idle  and  a  prey  to  rust  and 
rot,  and  see  the  business  contemplated  go  elsewhere  without 
possibility  of  reclamation?  Was  anybody  to  be  benefited  by 
such  waste  and  unthrif t  ?  Or  was  anybody  to  be  harmed  by 
putting  the  mill  promptly  in  repair  ?  The  defendants  acted  in 
the  presence  of  a  peculiar  and  unusual  emergency  ;  they  acted 
in  entire  good  faith ;  the  repairs  were  necessary  and  not 
merely  a  venture  or  speculation,  and  the  improvements  were 
in  the  line  of  restoration  and  not  of  new  and  strange  enterprise. 
What  they  did  was  natural  and  normal  to  the  use  and  character 
of  the  property  and  such  as  joint  owners  of  equal  ability  might 
be  expected  to  join  in  making.  They  offer  to  share  in  the  in- 
creased income  thus  secured,  and  in  every  respect  appear  to 
have  acted  fairly.  What  now  is  the  situation  of  the  redeeming 
creditors  ?  The  learned  counsel  figures  out  a  loss  to  them  if 
they  do  not  share  in  these  improvements.  But  those  figures 
clearly  indicate  that  the  redemption  never  would,  have  been 
made  if  the  property  had  not  been  improved,  and  that  the  re- 
demption was  born,  not  of  a  purpose  to  got  the  debtor's  inter- 
est in  tlie  property  alone,  but  to  add  to  that  one-half  of  the 
increased  value  put  upon  it  by  the  other  owners  and  profit  by 
their  folly.      The   plaintiffs   looked  on  in  silence  while  the 
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emergency  prcssiDg  upon  the  defendants  drove  them  into 
action,  and  redeemed  when  they  thought  themselves  sure  of 
the  improvements.  If  they  have  an  equity  which  ncutrahzes 
that  of  the  plaintiffs^  I  am  unable  to  appreciate  it.  For  these 
reasons  the  case  should  go  back  for  a  division  of  the  proceeds 
on  the  principles  stated  and  for  an  accounting  of  the  income 
and  profits  which  the  defendants  offer  to  make.  In  that  ac- 
counting defendants  shouhl  be  credited  with  the  share  of  taxes 
paid  for  the  benefit  of  their  co-tenants  {Hitchcock  v.  Skinrier, 
Hoff.  Ch.  21 ;  Van  Borne  v.  Fonda,  5  Johns.  Ch.  389,407), 
but  not  for  insurance  paid,  unless  for  some  reason  which  the 
case  does  not  disclose. 

The  trial  judge  correctly  held  that  the  inchoate  dower  right 
of  Mrs.  Whi taker  remained  in  the  plaintiffs'  undivided  half  of 
the  property,  but  was  discharged  as  against  the  defendants'  un- 
divided half;  but  in  distributing  the  proceeds  of  sale  the  value 
of  that  reinaining  and  undischarged  dower  right  should  be 
charged  upon  and  paid  for,  solely  out  of  the  share  awarded  to 
the  plaintiffs. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
cofits  to  abide  the  event. 

All  concur. 

Judgment  revei*8ed. 


Mary  E.  WnrrEHEAD  et  &1.,  Respondents,  v.  This  New  York 

Life  Insurance  Company,  Appellant.  \m  i48l 

Where  a  hasband  procares  a  policy  of  insarance  npon  his  life  for  the  115 
benefit  of  bin  wife,  or  in  case  of  her  death  before  his,  of  their  children,  \m 
in  piocnring  H  and  in  doing  whatever  is  necessary  to  perfect  and  con-  U^ 
tinne  the  rights  of  the  assured,  he  acts  simply  as  their  agent,  and  by  force  |}^  4lS 
of  the  statute  authorizing  such  insurance  (Chap.  80,  Laws  of  1840)  they  liog 
acquire  a  vested  interest  in  the  policy  at  the  moment  of   Its  delivery  11^. 
to  the  insured ;  and  this  although  no  knowledge  of   the  existence  of 
the  policy  comes  to  them  until  after  his  death  ;  their  claim  to  the  fruits 
pf  the  insurance  is  a  ratification  of  the  act  by  which  it  was  obtained. 
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The  assured,  therefore,  acquire  and  bold  their  ownership  irrespective  of 
the  question  whether  the  polic/  has  been  actually  delivered  to  them. 

BUk&rtoa  v.  Jaques  (28  Han,  119),  distinguislied. 

The  husband  has  no  authority  without  the  assent  of  the  assured  to  sur- 
render the  policy ;  such  an  act  is  not  within  the  scope  of  the  agency  in- 
ferable from  the  taking  out  of  the  policy  by  him. 

Where^  however,  such  a  policy  had  been  forfeited  by  its  terms,  by  the  non- 
payment of  premiums,  and  thereafter  the  husband,  in  consideration  of  a 
sum  paid,  surrendered  it.  Held,  that  the  forfeiture  was  not  waived  by  the 
surrender ;  that  the  assured  could  not  repudiate  the  surrender  and  at 
the  same  time  seek  a  benefit  under  it  aa  revival  of  the  forfeited  policy. 

Also  held,  that  evidence  was  incompetent  of  admissions  by  the  insurer  of 
the  existing  validity  of  the  policy  where  it  appeared  that  they  would  not 
have  been  made  except  for  the  agreement  to  surrender,  and  were  con* 
ditional  thereon. 

But  where  a  policy  in  fiill  force  was  surrendered  by  the  husband  with- 
out the  assent  of  the  assured,  and  no  notices  were  thereafter  sent  by 
the  company  either  to  the  insured  or  tlie  assured,  held,  that  the  Bubse* 
quent  failure  to  pay  the  accruing  premiums  did  not  alone  work  a  for- 
foiture  ;  that  by  the  agreement  of  surrender  the  insurance  company  did 
an  act,  the  tendency  and  purpose  of  which  was  to  prevent  future  pay> 
ments  by  the  parties  interested,  and  the  company  cannot  defend  upon 
a  default  to  which  its  own  wrongful  act  contributed,  and  but  for  which 
a  lapse  might  not  have  occurred  ;  and  that  the  company  was  liable. 

The  recovery  upon  such  a  policy  is  not  limited  to  the  surrender  valne  of 
the  policy  ;  the  assured  are  entitled  to  recover  the  sum  insured  less  the 
unpaid  premiums,  with  interest  thereon. 

It  seems  that  the  husband  is  the  agent  of  the  assured  for  the  purpose  of 
receiving  notices  of  premiums  falling  due.  . 

Such  a  notice  is  equivalent  to  a  demand  of  the  premium. 

WlUteJiead  v.  N.  T,  L,  Ins.  Co,  (33  Hun,  425),  reversed. 

(Argued  March  12, 1S8G  ;  decided  April  13,  1886) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  tlie  first  Monday  of  March,  1884,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  (Reported  below,  83  Hun,  425.) 
^  This  action  was  brought  to  have  the  surrender  and  trans- 
fers  of  three  policies  of  insurance  upon  the  life  of  George 
Davis,  the  lather  of  the  plaintiffs,  set  aside  and  declared  void- 
and  to  have  the  policies  declared  valid  and  subsisting  obliga- 
tions of  the  defendant,  in  full  force  and  effect  at  the  time  of 
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the  death  of  George  Davis,  and  to  recover  the  amount  of  tlie 
policies,  les3  unpaid  premiums.  Each  of  the  policies  specified 
that  it  was  issued  in  consideration  of  a  sum  stated,  paid  by 
Mary  A.  Dans,  wife  of  the  insured,  and  the  sum  assured  was 
to  be  paid  to  her  or  her  personal  representatives.  In  one  of 
the  policies,  marked  "policy  A,"  it  was  specified  that  in  case  she 
died  before  tlio  insured,  the  insurance  should  vest  in  the  heirs 
•of  the  insured.  In  and  by  the  other  two  policies  in  case  of 
such  death  the  insurance  was  to  vest  in  his  cliildren.  Each  of 
the  ]X)licies  contains  the  clause  that  in  case  Mary  A.  Davis 
shall  not  pay  the  premiums  on  or  before  the  several  days  men- 
tioned for  the  payment  thereof,  then  the  company  shall  not 
be  liable  for  the  payment  of  the  sum  insured  or  any  part 
thereof,  and  the  policy  shall  cease  and  determine.  Mary  A. 
Davis  died  before  her  husband,  who,  without  the  know- 
ledge or  consent  of  the  plaintiffs,  surrendered  to  the  defend- 
ant all  of  said  policies  in  consideration  of  suras  paid  to  him 
upon  each  surrender.  Policy  A,  prievious  to  its  surrender,  had 
been  forfeited  by  non-payment  of  premiums ;  the  other  two . 
wei-e  in  full  force.  Neither  of  the  plaintiffs  knew  of  the  exist- 
enco-of  *he  policies,  or  of  either  of  them,  or  of  their  surrender 
to  the  company  by  their  father,  until  after  his  do^th.  In  Octo- 
ber,  1S79,  notice  was  given  to  the  company  of  the  death  of 
George  Davis,  and  before  the  commencement  of  this  action  the 
plaintiffs  offered  to  pay  the  premiums  unpaid  upon  the  policies, 
according  to  their  terms,  and  to  furnish  the  company  with 
proofs  of  the  death  of  the  insured,  but  the  company  refused 
to  accept  the  premiums,  asserting  that  the  policies  had  been 
purchased  by  them  and  were  no  longer  in  force. 

WiUiam  B.  Ilomhlower  for  appellant.  No  ground  for 
equitable  relief  from  the  forfeiture  of  the  policy  "  A  "  is  shown. 
[Klein  v.  Ins.  Co.,  104  U.  S.  88  ;  N.  Y.  L.  Ins.  Co.  v.  Stat- 
ham,  03  id.  24 ;  Thompson  v.  Ins.  Co.^  104  id.  252  ;  Roehner 
V.  Knickerbocker  L.  Ins.  Co.,  63  N.  Y.  160,  167 ;  Emus  v.  U: 
S.  L.  Ins.  Co.,  64  id.  304 ;  In  re  AtCy-GerCl  r.  Continental 
L.  Ins.  Co.,  93  id.  70 ;  Wheeler  v.  Conn.  Mut.  L.  Ins.  Co., 
SiCKEi^s— Vol.  LVIL  19 
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82  id.  543,  550 ;  Douglass  v.  luiickerbocker  Z.  Ifis.  Co.y  83  id. 
504.)  The  defendant  did  not  waive  the  forfeiture  of  tliis  pol- 
icy by  accepting  its  surrender  after  it  had  elapsed.  {Hobi^ison 
V.  Mei.  Z.  Ins.  Co.^  88  N.  Y.  545 ;  Underwood  v.  Fay^ner^ 
Joint-Stock  Ins.  Co,^  57  id.  500;  Ripley  v.  JEina  Ins.  Oo,^  30 
id.  136;  Diehl  v.  Adanis  Mut.  Ins.  Co,,  58  Penn.  St.  452; 
Bennecke  v.  Ins.  Co.,  105  U.  S.  350 ;  Muhlernan  v.  Nat.  Ins. 
Co.^  6  W.  Va.  518  ;  Stolle  v.  ^tna  Ins.  Co.,  6  Ins.  Law  Jour.- 
783 ;  Baker  v.  United  Mut.  his.  Co.,  43  N.  Y.  234;  Mut.  L. 
Ins.  Co.  V.  Wolff,  15  Alb.  Law  Jour.  [Supr.  Ct.  U.  S.]  435.) 
When  applied  to  personal  property,  the  word  "  heirs"  is  usu- 
ally held  to  be  equivalent  to  ''  next  of  kin,"  and  as  thus  used, 
it  would,  of  course,  embrace  brothers  and  sisters  in  the  absence 
of  children.  {Gittings  v.  MoDermott,  2  Myl.  &  K.  69 ;  In  re 
Newton's  Trusts,  L.  R.,  4  Eq.  171 ;  Wing  field  v.  Wingfield^ 
L.  K,  9  Ch.  Div.  653;  In  re  Steven's  Trusts,  L.  R.,  15  Eq. 
110  ;  In  re  Phillips'  WiU,  L.  R.,  7  Eq.  151 ;  Welsh  v.  Carter, 
32  N.  J.  Eq.  177 ;  Ferguson  v.  Stewart,  14  Ohio,  140 ;  Ilascall 
V.  Cox,  Mich.  Supr.  Ot.,  Oct.  1882.)  Until  the  death  of  the 
insured,  his  heirs,  or  next  of  kin,  had  no  such  vested  interest  in 
the  policy  as  to  prevent  him  from  suri-endering  it.  {Needham 
V.  Smith,  4  Russ.  318,  323 ;  Teed  v.  Morton,  60  N.  Y.  506 ; 
Ddaney  v.  McCormack,  88  id.  174;  Godfrey  v.  Davis,  6 
Ves.  Jr.  43  ;  Campbell  v.  Rawdon,  18  N.  Y.  412;  Jenkins  v. 
Freyer,  4  Paige,  47;  LoriUardw.  Coster,  5  id.  172;  2  Jamian 
on  Wills,  154,  156;  2  Redfield  on  Wills,  10;  Cushinan  v. 
llorton,  59  N.  Y.  149;  Norris  v.  Lautz,  18  Md.  260,  269  ; 
Vaughn  v.  Vanderstegen,  2  Drew.  165, 188 ;  Musick  v.  Dod- 
son,  76  Mo.  614 ;  Itohinson  v.  Robinson,  11  Bush,  174,  179; 
Huntley  v.  Whetner,  77  N.  C.  392,  393 ;  Baker  v.  Un.  Mut.  L. 
Ins.  Co.,  43  N.  Y.  287;  Brumvier  v.  Cohn,  S6  id.  14  ;  OIdl- 
sted  v.  Keyes,  85  id.  601,  602.)  The  clause  in  the  policy  provid- 
ing that  the  insurance  should  vest  in  the  *'  heirs  of  the  insured," 
m  case  Mary  A.  Davis  should  die  before  her  husband,  is  void 
because  of  the  absence  of  an  insurable  interest  to  support  it 
{Eadie  v.  Slimmon,  26  N.  Y.  17 ;  Barry  v.  Equitable  L.  Ass. 
Co.,  59  id.  592 ;  Moehring  v.  Mitchell,  1  Barb.  Ch.  264 ;  Jenkins 
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V.  Freyevy  4  Paige,  47 ;  Wyman  v.  Wyman^  26  N.  Y.  255 ; 
Wyrrhan  v.  ProsaeVy  36  Barb.  371.)  There  is  no  rule  of  law 
requiring  the  insured  to  continue  to  pay  premiums  on  a  policy. 
{Landrum  v.  Knowles^  22  N.  J.  Eq.  594 ;  Bickerton  v.  Jaquea^ 
2S  Hun,  119 ;  Oarnha  v.  Covenant  Mut.L,  Ins.  Co,^  50  Mo.  44 ; 
liison  V.  Wilkinson^  3  Sneed,  565  ;  Union  Mut  L.  Ins,  Co.  v. 
Stevens^  TJ.  S.  Cir.  Ct.,  N.  D.  Ill,  Chicago  Legal  Notes,  Dec. 
29,  1883.)  Davis  having  retained  possession  of  the  policies, 
and  paid  the  premiums  thereon,  was  under  no  legal  obligation 
to  continue  to  pay  the  premiums,  but  could  cease  to  pay  the 
premiums,  and  could  surrender  the  policies  to  the  company  for 
their  money  value.  {Richer  v.  Charter  Oak  Z.  Ins.  Co.y  27 
Minn.  193 :  Foster  v.  Gile,  50  Wis.  603 ;  Clark  v.  Durandy 
12  id.  223;  Kerman  v.  Howard^  23  id.  108;  Bowers  v, 
Parker,  58  N.  H.  565;  StiUweU  v.  Mut.  L.  Ins.  Co,,  72  N. 
Y,  385.)  Even  if  the  surrender  of  any  of  these  policies  was 
unlawful,  they  have  nevertheless  lapsed  by  their  terms  for  non- 
payment of  premiums.  {AtCy-GenH  v.  Ouardian  Mut.  L. 
Ins.  Co.,  91  N.  Y.  G55.)  A  party  who  desires  to  rescind  or 
repudiate  a  transaction  is  bound  to  act  promptly  on  discovery 
of  the  facts.  (2  Pars,  on  Cont.  681 ;  2  Ohitty  on  Cont.  [11th 
Am.  ed.]  1092 ;  Addison  on  Cont.  [Am.  ed.  by  Morgan], 
§  312;  Masson  v.  Boret,  1  Denio,  69.)  The  ignorance  of  the 
plaintiflE  as  to  the  policies  does  not  relieve  them  from  the  effect 
of  the  default  in  payment  of  premiums.  {Klein  v.  iT.  Y.  L, 
Ins.  Co.,  104  U.  S.  88.) 

C.  Elliott  Minor  for  respondents.  Equity  will  give  relief 
where  a  policy  has  lapsed  for  non-payment  of  premium  in  cases 
of  fraud,  accident,  mistake,  ignorance,  impossibility  or  necessity. 
{Douglass  v.  Knick.  L.  Ins.  Co.,  83  K  Y.  504;  Wlieder  v. 
Conn.  Mut.  L.  Ins.  Co.,  82  id.  552 ;  Cohen  v.  N.  Y.  Mat.  L. 
Ins.  Co.,  50  id.  610;  Sands  v.  iV:  T.  L.  Ins.  Co.,  id.  625.) 
Any  act  of  omission  or  commission  contrary  to  legal  or  equita- 
ble duty,  trust  or  confidence  justly  reposed,  and  which  is  inju- 
rious to  another,  although  it  falls  short  of  moral  fraud,  is,  in 
the  sense  of  a  court  of  equity,  within  its  remedial  jurisdiction. 
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(Willard's  Eq.  Jur.  147,  148;  Belcher  v.  Belcher,  1  Yerg. 
[Tcnn.J  121 ;  Waterbury  v.  Sturtemnt,  18  Wend.  353-362 ; 
Jackson,  dem.  CadvoeU,  v.  King,  4  Cow.  219 ;  Tabor  v.  Mich. 
Mut.  L.  Ins.  Co.,  Law  Jour.  97  ;  Babcock  v.  Eckler,  24  N.  Y. 
632.)  It  wjis  in  violation  of  defendant's  duty  to  perform  its 
contracts  for  it  to  purchase  its  own  liabilities.  (2  Kent's  Coin. 
478;  Budd  v.  Monroe,  18  Hun,  316 ;  Barnard  v,  Campbell, 
55  N.  Y.  457 ;  Williamson  v.  Brown,  15  id.  362 ;  Baker  v. 
Bliss,  39  id.  174;  Reed  v.  Gannon,  50  id.  350;  Cambridcje 
Bk.  V.  Delano,  48  id.  340 ;  Peahody.  v.  Fenton,  3  Barb.  Ch. 
464;  Reed  v.  Gannon,  50  N.  Y.  352;  N.  Y.  cfe  N.  II.  R.  R. 
Co.  V.  Schuyler,  id.  83,  84 ;  Pitney  v.  Leonard,  1  Paige,  46 1  ; 
Hawley  v.  Cramsr^  4  Cow.  722 ;    Voorhees  v.  Presb.  Churchy 

8  Barb.  135.)  A  note  payable  upon  its  face  to  a  guardian  or 
agent  affords  notice  that  the  obligation  belongs  to  the  ward  or 
principal,  and  a  holder  can  acquire  no  rights  adverse  to  a  ward 
or  principal.  (Bigelow  on  Fraud,  297 ;  McMasters  v.  Dun- 
bar, 2  La.  Ann.  577 ;  Nicholson  v.  Jacobs,  id.  666 ;  Louisiana 
Bk,  V.  New  Orleans,  3  id.  294 ;  Ilolmss  v.  Carman,  1  Freein. 
Ch.  408 ;  MUler  v.  Ildm,  2  L.  &  M.  687;  Davis  v.  Ilmder- 
son,  25  Miss.  459 ;  Livermore  v.  Johnson,  27  id.  284 ;  Cook  v. 
Travis,  20  N.  Y.  402  ;  Acer  v.  Westcott,  46  id.  309 ;  Ware  v. 
Egm/)nt,  31  Eng.  L.  &:  Eq.  77,  89 ;  Briggs  v.  Davis,  20  N. 
Y.  15,  24;  Swartout  v.  Curtis,  4:  id.  415;  Cambridge  Val- 
ley Bank  v.  Delano,  48  id.  336.)  In  sales  by  executors, 
administrators  or  trustees  there  is  no  implied  warranty  of 
title,  and  the  vendee  buys  at  his  peril.  {Mockbee  v.  Gardner, 
2  Har.  &  Gill,  176;  Ricks  v.  Delahanty,  8  Porter,  133; 
Forsythe  v.  EUis,  4  J.  J.  Marsh.  298 ;  Prescott  v.  Ilolm^,  7 
Rich.  Eq.  9 ;  Brigham  v.  Maxey,  16  111.  295 ;  Blood  v.  French, 

9  Gray,  197.)  Where  one  of  two  innocent  parties  must  suffer 
for  the  fraud  of  a  third,  the  loss  shall  fall  on  him  who  has  en- 
abled such  third  person  to  do  the. wrong.  {Covil  v.  Hill,  3 
Denio,  328;  Root  v.  French,  13  Wend.  572;  Tuckborrow 
V.  Mason,  2  T.  &  R.  [D.  &  C]  70 ;  East  India  Co.  v.  TriU 
ton,  3  B.  &  C.  289 ;  Broom's  Maxims  [4th  ed.J,  456 ;  Barnard 
V.  Campbell,  65  N"'.  Y.  462.)     It  is  immaterial  who  paid  the 
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premiums.  {StiUwell  v,  Mer.  Z,  Ins,  Co.,  72  N.  Y.  388 ; 
Eadie  v.  Sliminon,  2G  id.  9 ;  Barry  v.  Brurte,  59  id.  587 ;  S. 
C.y  71  id.  261  ;  Bliss  on  Life  Ins.,  §§  317,  318.)  The  defend- 
ant cannot  succeed  upon  the  answer  that  the  policies  ceased 
and  determined  by  reason  of  the  non-payment  of  premiums,  as 
it  was  its  own  act  which  prevented  this  being  done.  {Ilomer 
V.  Guardian  L.  Ins.  Co.,  67  N.  Y.  481 ;  liipley  v.  uEtna  Ins, 
Co,,  30  id.  136-164;  Leslie  v.  Knick.  Z.  bis.  Co,,  63  id.  27; 
Rowel  V.  Knick.  Z.  Ins,  Co.,  44  id.  284 ;  Meyer  v.  Knick. 
Z.  Ins.  Co.,  73  id.  527;  Cohen  v.  Mat.  Ins,  Co.,  50  id.  610; 
Sands  v.  N.  Y.  Ins.  Co,,  id.  p26 ;  Leslie  v.  Knick.  Z. 
Ins.  Co.,  2  Hun,  218;  Baker  v.  Union  L.  Ins.  Co.,  37  How. 
129;  Manuf.  cfe  Trader^  Bk.  v.  Hazard,  30  N.  Y.  226- 
230 ;  Bahcock  v.  EcUer,  27  id.  632.)  Under  the  form  of 
these  particular  policies  the  company  could  not  declare  them 
forfeited  until  payment  of  the  premiums  had  been  demanded 
of  the  beneficiaries,  and  not  paid.  {Sands  v.  N,  Y.  L.  Ins. 
Co.,  50  N.  Y.  631-632 ;  HoioeU  v.  Knick.  L.  Ins,  Co.,  44 
id.  279 ;  Eoehner  v.  Knick.  L.  Ins.  Co.,  63  id.  160 ;  Mxit. 
Ben.  L.  Ins.  Co.  v.  French,  2  Cin.,  Ohio,  Sup.  Ct.  321 ; 
Van  Rensselaer  v.  Jewett,  2  Comst.  [N.  Y.]  14.)  By  reason 
of  the  long-established  custom  of  notifying  each  policy- 
holder of  the  amount  of  dividends  declared  in  eacli  year,  it 
could  not  declare  a  forfeiture  for  non-payment  of  the  premiums 
in  suit  until  it  had  notified  the  plaintiffs  of  the  dividends  after 
the  void  surrender.  (51  How.  269;  73  N.  Y.  528;  Home  L. 
Ins.  Co.  V,  Pierce,  5  Ins.  L.  J.  290.)  As  to  the  waiver  of  the 
condition  of  proof  of  death  of  the  deceased,  George  Davis,  the 
company  waived  all  its  rights  under  this  condition  by  declar- 
ing that  the  policies  had  lapsed,  and  were  no  longer  in  exist- 
ence when  notice  of  the  death  of  George  Davis  was  given 
them.  {Goodwin  v.  Mass.  Mut.  Z.  Ins.  Co.,  73  N.  Y.  480 ; 
Shaw  V.  Republic  L.  Ins,  Co,,  69  id.  286 ;  Grattan  v.  Met, 
Z.  Ins.  Co.,  80  id.  289 ;  Ilayden  v.  Am,  Pop,  L.  Ins.  Co,,  69 
id.  439  ;  Prentice  v.  Knick.  L.  Ins.  Co,,  77  id.  489 ;  Dahn  v. 
Farmer^  Joint-Stock  Ins.  Co,,  5  Lans.  275 ;  Cornwcll  v.  Ilaigkt, 
21  K.  Y,  465 ;  Bennett  v.  Lycoming  Co.  Mut,  Ins.  Co.,  67  id. 
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271;  Francis  v.  Ocean  Ins.  Co,y  6  Cow.  415 ;  Post  v.  ^tna  Ins. 
Co.^  43  Barb.  365 ;  VanAUen  v.  Farmer^  Joint-Stock  Ins.  Co,t 
10  Ilun,  400.)  Where  it  is  the  intention  to  have  the  policy  issue 
under  the  act  of  1840,  it  is  not  necessary  that  the  policy  should 
follow  the  language  of  the  act,  or  that  the  children  should  be 
named  as  such.  {Brunner  v.  CoheJi^  86  N.  Y.  14  j  2  Jarrnan 
on  Wills  [16th  Perkins'  ed.],  23 ;  2  Story's  Eq.  Jur.,  §  10656  ; 
Vannorsdull  v.  Van  Deveiiter^  61  Barb.  137;  Heai^d  v.  Hor- 
ton-y  1  Denio,  165 ;  Scott  v.  Ouernsey^  48  N.  Y.  106  ;  Drake  v. 
Lawrence^  19  Hun,  112 ;  People  v.  Globe  Mid.  Ins.  Co.^  15 
Abb.  N.  0.  75  ;  Applegate  v.  Fraternal  Ins.  Co.^  7  Ohio,  2^»2  ; 
Pitcher  V.  N.  T^L.  Ins.  Co.,  10  Ins.  L.  J.  312,  April,  1881 ; 
Valley  Mxit.  L.  Ins.  Co.  v.  Burke^  15  Repr.  572.)  By  treat- 
ing the  policy  as  still  in  force  at  the  time  of  the  surrender,  the 
defendant  waived  any  forfeiture  which  it  might  have  insisted 
upon,  and  this  may  bo  inferred  from  the  circumstances.  (  Viele 
V.  Oer.  Ins.  Co,,  26  Iowa,  9 ;  ViaU  v.  Gen.  Mut.  Ins.  Co.,  19 
Barb.  440;  Goit  v.  Nat.  Prot.  Ins.  Co.,  25  id.  190;  Bodine 
V.  Ex.  F.  Ins.  Co.,  51  N.  Y,  117 ;  Boehen  v.  WUUamshurgh 
Ins.  Co.,  38  id.  131 ;  Washoe  y.  Ilibemia  F.  Ins.  Co.,  7  Hun, 
75;  S.  C.,6QN.  Y.  613.) 

Finch,  J.  All  three  of  the  life  insurance  policies  sought  to 
be  revived  and  enforced  in  this  action  purport  on  their  fa<?e  to 
be  contracts  with  the  wife  as  the  party  assured,  and  not  at  all 
with  the  husband,  who  stands  in  the  policies  as  simply  the  life 
insured,  his  conduct  and  death  furnishing  the  contingencies 
upon  which  the  liabilities  of  the  insurer  are  made  to  depend. 
As  the  relation  was  tersely  described  on  the  argument,  the 
contract  is  aboiit  the  husband  but  not  with  him.  He,  there- 
fore, in  procuring  the  policies  to  be  made,  in  paying  the 
premiums,  in  receiving  and  acting  upon  notices,  and  in  doing 
whatever  was  necessary  to  perfect  and  continue  the  rights  of 
the  assured,  must  stand  in  the  attitude  of  an  agent,  acting  for 
and  representing  the  assured  {Baker  v.  Union  JIut.  Z.  Ijis.  Co., 
43  N.  Y.  283);  and  as  having  no  interest  in  the  policies, 
unless,  possibly,  after  the  death  of  all  of  the  assured.     And  it 
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makes  no  diflEereiice  that  they  have  been  kept  in  total  ignorance 
of  the  existence  of  the  policies  for  their  benefit  until  after  the 
death  of  the  insured,  for  their  claim  to  the  fruits  of  the 
insurance  mast  necessarily  be  a  ratification  of  the  acts  by  which 
it  was  obtained.  The  wife,  therefore,  in  this  case  had  a  vested 
interest  in  the  policies  at  the  moment  of  their  delivery  to  the 
insured  by  foi'ce  of  the  statute  which  permitted  them  to  be 
madein  their  existing  form.  (Laws  of  1840,  chap.  80.)  Prior  to 
that  enactment  and  at  common  law  it  was  open  to  question 
whether  the  wife  and  children  had  an  insurable  interest  in  the 
life  of  the  husband  and  father  (Bliss  on  Life  Ins.,  §  10 ;  Jiuse  v. 
Mut,  Ben.  Z.  Ins.  Co,,  23  N.  Y.  516),  and  whether  he  could  pro- 
tect them  save  by  taking  out  policies  in  his  own  name,  and  for 
the  benefit  of  his  estate  which  in  the  end  would  go  to  them. 
But  this  made  the  insurance  liable  for  his  debts,  and  left  it  im- 
possible for  those  who  needed  assistance  most  to  obtain  it  at 
all.  {Ruppert  v.  Union  Mut.  Ins.  Co.,  7  Rob.  155, 156.)  The 
statute  was  intended  to  and  does  remedy  the  difficulty.  It 
expressly  authorizes  the  wife  and  children  to  insure  the  life  of 
the  husband  and  father,  and  hold  the  provision  without  lia- 
bility for  his  debts,  and  the  policies  here  purport  to  have  made 
exactly  that  contract.  They  created  a  vested  interest  in  the 
wife,  and  one  also  in  the  children,  by  force  of  the  clause  pro- 
viding for  payment  to  them  if  the  wife  should  die  before  the 
maturity  of  the  policy.  It  is  true  that  one  of  the  policies, 
that  in  the  case  marked  A.,  uses  the  word  "  heirs"  instead  of 
cliildren,  and  much  of  the  appellant's  argument  is  founded 
upon  that  fact.  But  the  conclusions  which  we  have  reached 
as  to  poUcy  A.  make  that  diflEerence  unessential,  and  permit  us 
for  the  purposes  of  the  discussion  to  treat  the  word  "  heirs  "  as 
meaning  children,  and  all  the  policies  as  alike  in  that  respect. 
So  that  the  wife  held  the  insurance  for  her  own  benefit  if  she 
survived  her  husband,  and  the  children  if  she  died  before  him. 
These  persons  were  the  assured,  with  whom  through  the 
husband  as  agent  the  contract  was  made,  and  they  acquired 
and  held  their  ownership  irrespective  of  the  question  whether 
the  policies  had  been  actually  delivered  to  them. 
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Such  actual  delivery,  as  a  necessary  condition  of  tlieir 
interest  and  ownership,  is  argued  here ;  and  one  case  in  this 
State  is  cited  as  authority  for  the  doctrine.  {Bickertofi  v. 
Jaques,  28  Hun,  119.)  But  tlie  policy  in  that  case  was  taken 
out  by  Jaques  and  made  payable  to  his  sister,  and  so  was  not 
issued  under  the  act  of  1810  and  was  unaffected  by  it ;  the 
court  expressly  in  its  opinion  adverting  to  that  fact.  Tlie 
interest  and  ownership  of  the  wife  and  children  in  a  statutory 
policy  is  further  indicated  by  the  law  relating  to  its  assign- 
inenti  The  cases  which  hold  that  the  wife  cannot  traffic  with 
her  policy,  by  assignment  or  otherwise,  go  upon  the  basis  that 
she  is  owner,  but  rest  the  prohibition  upon  the  character  of 
the  property  as  a  provision  for  orphanage  and  widowhood ; 
and  the  statutes  permitting  an  assignment  by  her,  under  care- 
ful and  restrictive  provisions,  necessarily  recognize  her  interest 
and  ownership  as  supporting  the  transfers  allowed.  The  case 
of  Olmsted  v.  Keyes  (85  N.  Y.  593)  recognizes  this  right  of 
the  wife  to  the  fullest  extent.  Tlie  whole  argument  of  that 
case  proceeds  upon  the  theory  that  the  assured,  when  the 
policy  is  made  payable  to  her,  or,  as  in  that  case,  to  a  trustee 
for  her,  becomes  sole  owner,  and,  but  for  the  statute  regu- 
lations, could  dispose  of  it  as  she  pleased.  Upon  her  death 
the  ownership  of  the  policy  was  held  to  vest  in  the  husband  by 
the  usual  marital  right  over  the  wife's  property,  and  his 
interest  was  founded  upon  hers.  We  have  seen  that  in  these 
cases  the  action  of  the  husband  is  as  agent,  and  hence  a 
delivery  of  the  policy  to  him  is  a  delivery  to  the  wife  for 
whom  he  acts,  and  the  manual  possession  of  the  papers  by 
her  cannot  be  essential  to  her  right. 

These  policies,  therefore,  at  the  moment  of  their  execution, 
vested  in  the  wife  and  children  as  the  assured  under  the  pro- 
visions of  the  statute.  Their  interest  was  in  the  whole  con- 
tract and  not  merely  from  year  to  year,  and  so  far  only  as  it 
W98  executed.  {N.  T.  Life  Ins.  Co.  v.  Statham^  93  U.  S.  24.) 
They  had  the  right,  if  the  husband  failed  to  pay  the  premiums, 
to  pay  them  themselves  and  so  continue  the  policy  in  force.  It 
is  a  necessary  result  of  this  ownership  that  the  husband  could  not 
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Without  the  assent  of  the  assured  surrender  the  policy  to  the 
company.  {StUwell  v.  Mut  Life  Ins,  Go.^  72  N.  Y.  388 ; 
Bliss  on  Idfe  Ins.,  §  348;  Knickerbocker  Life  Ins.  Co.  v. 
Weitz^  99  Mass.  157 ;  Chapin  v.  FeUowes^  36  Conn.  132.)  His 
act  in  so  doing  is  not  within  the  scope  of  the  authority  infer- 
able from  his  taking  out  the  policy,  and  is  repudiated  instead 
of  ratified  by  the  claim  of  the  assured  founded  upon  it.  It 
follows  that  the  action  cannot  be  defended  upon  the  ground  of 
such  surrender,  or  through  any  rights  thus  obtained.  The 
plaintiifs  are  entitled  to  treat  that  obstacle  as  removed,  and  to 
have  possession  of  their  policies  unless  barred  by  some  other 
reason. 

Such  other  reason  is  alleged  to  be  the  forfeiture  of  the 
policies  through  non-payment  of  annual  premiums  as  they  fell 
due,  and  these  omissions  raise  the  remaining  questions  in  the 
case.  Policy  A.  in  December,  1874,  and  five  months  before 
the  attempted  surrender,  was  forfeited  by  its  terms  on  account 
of  neglect  to  pay  the  annual  premium  then  falling  due.  The 
usual  notice  of  its  amount  and  of  the  dividend  which  might  be 
applied  upon  it  was  given  to  the  insured,  to  whom  alone  it  had 
been  previously  sent,  and  who  was  certainly  the  agent  of  the 
assured,  for  the  purpose  of  reqpiving  such  notice  and  paying 
the  premium  about  to  mature.  While  at  that  time  such  notice 
was  not  commanded  by  statute,  it  was  required  by  and  might 
justly  be  expected  from  the  settled  custom  and  habit  of  the 
insurer.  In  exact  accord  with  that  habit  and  custom  it  was 
given,  and  if  a  demand  of  the  premium  was  needed  it  amounted 
to  such  demand.  There  is,  therefore,  as  to  policy  A.,  no  an- 
swer to  the  forfeiture  unless  it  be  in  the  suggestion  upon  which 
the  General  Term  relied  that  such  forfeiture  was  waived  by 
the  agreement  of  surrender.  That  agreement,  it  was  argued, 
treated  the  policy  as  valid  and  subsisting  and  so  waived  the 
existing  default.  We  do  not  agree  to  that  conclusion  for 
several  reasons.  The  plaintiflFs  stand  here  repudiating  that 
surrender  and  insisting  that  it  is  fraudulent  and  void,  and  at 
the  same^tirtie  seeking  a  benefit  under  it  as  a  revival  of  their 
forfeited  policy.  They  would  set  it  aside  where  it  harms  them 
SicKELs  — Vol.  LVll.         20 
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and  maintain  it  where  it  helps  them.  In  so  doing  they  utterly 
pervert  the  true  nature  of  the  transaction.  That  was  an  eflfort, 
not  to  revive  the  policy,  but  to  kill  it  more  effectually  than 
ever,  and  so  understood  on  both  rides.  It  indicates  no  waiver 
by  the  company  of  existing  rights,  but  an  attempt  to  acquire 
a:i  added  right  and  a  new  and  further  defense  against  liability. 
The  forfeiture  had  relieved  them  from  liability,  but  the  policy 
itself  was  outstanding  and  might  expose  them  to  the  appear- 
ance of  a  claim  and  a  consequent  litigation,  and  they  paid 
something  to  secure  its  possession  as  a  voucher  and  its  final 
cancellation.  The  act  was  not  in  the  least  inconsistent  with  a 
position  held  and  maintained,  that  the  policy  was  valueless  and 
unenforceable  as  an  obligation,  any  more  than  that  one  who 
has  a  good  title  to  real  estate  can  be  said  to  admit  that  he  has 
none,  because  he  bought  in  for  his  safety  and  security  a  possible 
hostile  claim  which  he  did  not  deem  valid.  There  is  no  proof 
in  the  case  that  the  payment  made  to  the  father  was  in  fact,  or 
was  called  or  deemed,  a  sun'ender  value  of  the  policy,  so  as  to 
involve  an  admission  of  its  vitality,  beyond  a  marginal  note  in 
the  receipts  which  is  purely  formal  and  might  have  been  ex- 
plained if  excluded  evidence  had  been  admitted.  On  the  con- 
trary our  attention  is  called  to  the  very  smallnessof  the  amount 
paid  in  comparison  with  the  premiums  received  as  indicating 
that  a  fair  surrender  value  was  not  given,  and  that  the  com- 
pany made  a  rapacious  and  unjust  bargain ;  and,  as  to  what 
was  said  and  understood  at  the  time,  the  door  was  closed  by  the 
objection  of  the  plaintiffs  and  a  ruling  in  their  favor  excluding 
the  offered  proofs.  We  see  no  justification  for  that  ruling. 
The  evidence  was  not  admissible  on  the  ground  of  agency,  but 
when  the  plaintiffs  rely  upon  the  act  of  the  company  as  a  waiver 
it  is  vitally  important  to  know  just  what  that  act  in  truth  was, 
and  how  and  why  the  form  of  receipt  came  to  be  used.  In  the 
light  of  this  rilling  we  are  bound  to  assume  that  the  defendant 
company  might  and  would  have  proved  that  at  the  time  of  the 
surrender  the  insured  was  expressly  told  that  the  policy  had 
lapsed  and  forfeited ;  that  the  company  stood  upon  its  rights ; 
but  that  if  the  insured  would  give  up  possession  of  the  policy, 
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they  would  give  him  a  certain  moderate  sum  as  an  act  of  kind- 
ness to  an  old  agent  of  tlie  corporation,  and  in  recognition  of  an 
imperfect  moral  equity  incapable  of  enforcement,  but  having 
about  it  a  sort  of  rude  justice.  The  company  was  a  mutual 
one.  For  many  years  the  insured  had  paid  his  premiums  until 
poverty  and  misfortune  occasioned  a  default.  Everybody  feels 
the  force  with  which  the  situation  appeals  to  generous  and  kind 
treatment.  The  companies  have  felt  it  and  the  legislature  also. 
The  former  have  adopted  what  they  call  non-forfeitable  policies, 
and  the  latter  has  legislated  in  the  same  direction.  Indeed  the 
Federal  court,  with  some  formidable  dissent,  have  recognized 
that  equity,  where  a  forfeiture  had  occurred  by  reason  of  war 
making  payment  impossible,  as  sufficiently  strong  and  definite 
to  be  enforced  in  the  courts.  (^T.  Y.  Life  Lis,  Co.  v.  Staihain^ 
supra.)  The  pressure  of  that  inchoate  equity,  even  where 
the  assni-ed  or  their  agent  had  been  in  fault  through  the  non- 
piiyment  of  premiums,  the  defendant  might  well  and  justly 
recognize ;  and  if  it  did,  and  paid  a  gratuity  for  that  reason, 
the  act  stood  expressly  upon  the  lapse  of  the  policy  and  cannot 
be  tortured  into  an  admission  of  its  vitality. 

It  is  obvious,  also,  that  if  in  any  sense  the  insurer  can  be 
said  to  have  recognized  the  policy  as  a  valid  and  subsisting  ob- 
ligation, it  w^as  a  conditional  and  not  an  absolute  recognition. 
It  was  conditioned  upon  the  surrender,  and  made  solely  for 
that  purpose.  It  is  not  in  the  least  doubtful  that,  but  for  the 
agi'ecment  to  surrender,  no  sort  of  admission  would  have  been 
made  of  the  existing  validity  of  the  policy.  Nobody  tells  us 
what  conversation  occurred  at  the  time,  but  the  transaction  it- 
self leads  to  the  inevitable  inference  that  the  waiver,  if  it  can 
be  deemed  such,  was  conditional  upon  the  surrender  and  can- 
cellation of  the  policy;  and  the  plaintiffs  cannot  avail  them- 
selves of  the  waiver  which  their  agent  secured,  and  repudiate 
the  terms  and  conditions  upon  which  alone  he  secured  it. 
{Baker  v.  Union  Life  Lns.  Ob.,  supra,)  For  these  reasons  we 
are  of  opinion  that  there  should  have  been  no  recovery  upon 
policy  A. 

The  situation  as  to  the  other  two  policies  is  different  in  the 
very  hnportant  particular  that  neither  of  them  were  forfeited 
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when  the  surrender  took  place;  and  the  faihire  to  pay  annual 
premiums  oeeuri*ed  thereafter.  As  to  these  omissions,  two 
things  happened  which  hy  possibility  may  have  prevented  such 
payments  by  the  assured,  and  for  which  the  insurer  was  ac- 
countable. No  notices  were  sent  either  to  the  insured  or  to  the 
children,  and  tlic  company  by  the  wrongful  possession  and  can- 
cellation of  the  policies,  and  by  their  agreement  of  surrender, 
did  an  act,  the  tendency  and  purpose  of  which  was  to  prevent 
future  paj-ment  by  the  parties  interested.  If  the  company  had 
refused  to  buy  in  the  policies  of  the  insured,  except  with  the 
consent  of  the  assured,  one  of  two  things  would  certainly  have 
taken  place.  Either  in  view  of  their  father's  embarrassment, 
the  children  would  have  consented  to  the  surrender,  taking  as 
their  own  the  surrender  value  which  belonged  to  them,  or  they 
would  have  kept  the  policies  in  life  by  themselves  paying  the 
premiums.  Sucli  action  by  the  company  on  the  line  of  its 
clear  duty  would  have  left  the  insured  without  the  least  mo- 
tive for  concealment  of  the  situation  from  the  children,  and  in 
all  human  probability  have  given  them  a  knowledge  of  their 
rights.  But  the  agreement  of  surrender  practically  bought 
the  father's  silence.  The  result  shows  it.  Ho  kept  the  secret 
during  his  life  because  ho  had  in  his  pocket  what  belonged  to 
his  children  and  not  to  himsdlf,  and  left  the  information  in  a 
letter  found  after  his  death,  showing  the  duplicity  of  his  deal- 
ing in  the  transaction.  His  conduct  operated  as  a  fraud  upon 
the  assured,  and  in  that  fraud  the  insurer  participated,  with  a 
full  knowledge  of  the  probable  consequences.  The  company 
cannot  depend  upon  a  default  to  which  its  own  wrongful  act 
contributed,  and  but  for  which  a  lapse  might  not  have  occurred. 
{Meyer  v.  Knickerbocker  Life  Ins.  Co.^  73  N.  Y.  516.)  The 
company  kept  the  secret  on  its  part,  and  now  cannot  set  up  as 
a  defense  the  non-payment  of  premiums  which  it  did  not  intend 
or  expect  to  receive,  and  which  h  may  justly  be  said  to  have 
occasioned  by  its  own  unauthorized  act. 

Nor  should  the  recovery  on  these  two  policies  be  limited  to 
the  surrender  value.  That  would  add  the  sanction  of  the  court 
to  the  unauthorized  surrender,  and  make  it  valid,  leaving  only 
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an  action  for  the  surrender  value.  More  tlian  that  was  the  in- 
terest of  the  assured,  and  greater  thau  that  their  loss  by  the 
unauthorized  act.  They  can  only  obtain  fall  redress  by  a  re- 
covery of  the  amount  insured,  less  the  unpaid  premiums  and 
interest. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event,  unless  the  plaintifiEs  stipulate  to  deduct 
from  the  judgment  the  amount  recovered  upon  policy  A.,  in 
which  event  the  judgment  is  affirmed,  without  costs  to  either 
party  in  this  court. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Application  of  William  E.  ITaxtun,  a 
creditor  of  Sarah  E.  Akin,  deceased,  for  leave  to  mortgage, 
lease  or  sell  her  real  estate. 

The  fact  that  a  claim  against  the  estate  of  a  deceased  person  has  been  pre- 
sented to  and  rejected  by  the  executor  or  administrator,  does  not  deprive 
the  surrogate  of  jurisdiction  to  determine  the  vaUditj  of  the  claim  in 
proceedings  instituted  under  the  Code  of  Civil  Procedure  (g§  2750  et  seq.) 
upon  petition  of  the  creditor  to  sell  the  real  estate  of  the  deceased.  The 
surrogate  has  jurisdiction  in  such  a  proceeding  to  determine  the  validity 
of  all  claims  upon  the  estate  which  are  not  already  liens  upon  the  real 
prop>ert7,  as  well  that  of  the  p>etitioning  creditor  as  of  other  creditors. 

The  six  months'  limitation  within  which  an  action  must  be  brought  against 
an  executor  or  administrator  upon  a  claim  rejected  by  him  (3  R.  S.  89, 
§  38)  does  not  apply  to  a  claim  presented  and  rejected  before  the  amend- 
ment of  the  statute  in  1883  (Chap.  899,  Laws  of  1883)  where  no  notice  to 
creditors  was  ever  published  by  the  executor  or  administrator. 

In  re  Haxtun  (33  Hun,  864),  reversed. 

(Argued  March  15.  1886  ;  decided  April  18,  1880.) 

Appfai.  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  12, 
1884,  which  reversed  a  decree  of  the  surrogate  of  the  county 
of  Dutchess,  adjudging  the  estate  of  Sarah  E.  Akin  to  be  in- 
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debted  to  the  petitioning  creditor  above  named  in  a  sum  speci- 
fied, and  directing  the  sale  of  the  decedent's  real  estate  for  the 
payment  of  her  debts.   (Mem.  of  decision  below,  33  Hun,  364.) 
The  material  facts  are  stated  in  the  opinion. 

Milton  A.  Fowler  for  appellant.  A  Surrogate's  Court  has 
jurisdiction  to  try  a  claim  which  has  been  disputed  by  an  ex- 
ecutor in  a  proceeding  iustituted  by  a  creditor  to  compel  the 
mortgaging,  leasing  or  selling  of  the  real  estate  of  a  decedent 
to  pay  his  debts.  (Code,  §§  2752,  2754,  2757,  2747,  2759; 
Hopkins  v.  Van  YalkevJburgh^  16  Hun,  3,  note  to  §  2742, 
Throop's  An.  Code  [cd.  of  1882] ;  Kedf.  Surr.  Pr.  [ed.  of 
1881]  57,  611.)  The  six  months'  statute  of  limitation  pre- 
scribed in  section  1822  of  the  Code  has  no  application  to  this 
case.  {Tucker  v.  Tucker^  4  Keyes,  136  ;  Whitmore  v.  Foose^  1 
Denio,  159.)  \ 

A.  M.  Card  for  respondents.  A  surrogate  has  no  jurisdic- 
diction  on  the  petition  of  a  creditor  to  try  the  validity  or 
merits  of  his  claim  when  disputed  by  the  executor.  {Magee 
V.  Vedder,  6  Barb.  352 ;  Disosway  v.  Bk.  of  Washington^  24 
id.  60  ;  Andrews  v.  WaUege^  17  How.  263  ;  Tucker  v.  Tucker, 
4  Keyes,  136;  Ri^gs  v.  Crary,  89  N.  Y.  491.) 

FiNOH,  J.  We  must  assume  that  the  decree  of  the  surrogate 
was  reversed  by  the  General  Term  for  errors  of  law,  since  the 
order  of  reversal  does  not  certify  that  it  was  based  upon  errors 
of  fact.  (Code,  §  1SS7;  Matter  of  Will  of  Cottrell,  95  N.  T. 
329,  333.)  The  errors  of  law  alleged  are  two  :  firsts  that  the 
petitioner's  claim  was  disputed  by  tlie  executor,  and  the  surrogate 
had  no  jurisdiction  to  determine  its  validity ;  and  second^  that 
the  claim  was  barred  because  no  action  upon  it  had  been  com- 
menced within  six  months  after  its  rejection. 

It  is  undoubtedly  the  settled  rule  that  a  surrogate  may  not 
adjudicate  upon  a  disputed  claim  as  between  the  executor  and 
the  creditor  upon  an  accounting.  That  rule,  however,  does 
not  reach  the  case  of  a  proceeding  to  mortgage,  lease  or  sell  the 
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real  estate,  which  becomes  a  contest  between  the  heir  or  devisee 
and  the  creditor.  That  is  regulated  by  statute,  which  seems  to 
us  to  clearly  confer  the  questioned  jurisdiction.  Its  commands 
are  so  plain  and  forcible  that  the  respondent  here  is  compelled 
to  admit  that  some  disputed  claims  may  be  tried  by  the  surro- 
gate^ and  to  limit  his  contention  barring  the  jurisdiction  to  a 
case  where  it  is  the  petitioner's  demand  which  has  been  re- 
jected. No  such  distinction  is  drawn  or  indicated  in  the  statute. 
The  Code  provides  for  a  petition  as  the  commencement  of  the 
proceeding,  and  dictates  by  whom  it  may  be  presented. 
(§  2750.)  The  persons  so  entitled  are  the  executor  or  adminis- 
trator, "  or  a  creditor  of  the  decedent  other  than  a  creditor  by  a 
judgment  or  moi*tgage  which  is  a  lien  upon  the  decedent's  real 
property."  That  specific  class  of  creditors  is  alone  excluded, 
and  all  others  without  limitation  are  permitted  to  institute  the 
proceeding.  The  petition  is  required  to  state  "the  unpaid 
debts  of  the  decedent,  and  the  name  of  each  creditor  or  person 
claiming  to  be  a  creditor."  (§  2752.)  If  the  surrogate  is  satis- 
fied from  the  facts  set  forth  that  a  resort  to  the  real  estate  is 
necessary  for  the  payment  of  debts,  it  is  made  his  duty  to  issue 
a  citation  to  the  heirs  or  devisees,  or  persons  claiming  an  interest 
in  the  property.  (§  2754.)  Upon  the  return  of  the  citation  the 
surrogate  is  authorized  to  hear  the  allegations  and  proofs  of  the 
parties.  (§  2755.)  A  creditor  of  the  decedent,  although  not 
named  in  the  petition,  "may  present  and  prove  his  debt." 
The  persons  interested  in  the  real  estate  "may  contest  the 
validity  of  the  debt  represented  as  existing  against  the  de- 
cedent." The  recovery  of  a  judgment  against  the  executor  has 
no  other  effect  than  that  of  presumptive  evidence  of  the  debt, 
and  the  heirs  or  devisees  may  resist  the  validity  of  the  claim  as 
if  no  judgment  had  been  rendered  upon  it.  (§  2756.)  But 
even  if  established,  the  costs  of  the  judgment  are  to  bo  excluded. 
The  decree  *'must  determine  and  specify  the  amount  of  each 
debt  established  before  the  surrogate  as  a  valid  and  subsisting 
debt  against  the  decedent's  estate,"  and  can  only  be  made  where 
"after. due  examination  "  it  has  been  "  established  to  the  satis- 
faction of  the  surrogate,"  among  other  things,  "  tliat  tlie  debts 
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for  the  payment  of  wliich  the  decree  i8  made  are  the  debts  of 
the  decedent  and  are  justly  due."  (§§  2758,  2759.)  These 
provisions  were  taken  substantially  from  the  Revised  Statutes, 
and  the  compiler,  in  a  note  to  section  2742,  refers  to  "the 
anomaly  "  of  a  rule  which  on  an  accounting  bars  the  trial  of  a 
disputed  claim,  but  on  a  proceeding  against  the  real  estate  per- 
mits it,  and  adds  that  the  anomaly  disappears  when  it  is  con- 
sidered tliftt  in  the  latter  case  the  surrogate  "  sits  as  a  court  of 
equity."  Whether  that  explanation  is  altogether  satisfactory 
need  not  be  considered  in  view  of  the  provisions  of  the  statute, 
fur  they  inevitably  contemplate  a  determination  of  all  claims 
upon  the  estate  not  already  a  lien.  In  what  respect  can  there 
be  the  least  utihty  in  a  judicial  construction  narrowing  the  lan- 
guage of  the  statute  to  creditors  whose  claims  have  been  ad- 
mitted by  the  executor  or  established  in  a  court  of  law  ?  In 
either  event  the  heir  or  devisee  may  dispute  them,  and  the  ex- 
ecutor's admission  does  not  affect  the  contestant  or  benefit  the 
creditor,  and  the  judgment  even  merely  raises  a  presumption 
which  may  be  rebutted  and  so  the  whole  question  be  thrown 
open.  No  authority  for  such  a  construction  is  furnished ;  for 
all  of  the  cases  cited  by  the  respondent  were  cases  on  an  ac- 
counting and  between  executor  and  creditor.  On  the  other 
hand,  in  Ropkins  v.  Van  Valkenhurgh  (16  Hun,  3),  and  Tucker 
V.  Tucker  (4  Keyes,  136),  the  jurisdiction  of  the  surrogate  to 
try  a  disputed  claim  in  the  class  of  proceedings  before  us  was 
asserted  directly  or  by  clear  implication.  We  are  of  opinion 
that  the  General  Term  erred  in  denying  the  jurisdiction  of  the 
surrogate. 

The  General  Term  also  erred  in  holding  that  the  six  months' 
statute  of  limitations  barred  the  plaintiff's  claim.  Without 
adverting  to  other  reasons,  it  is  sufficient  to  say  that,  before 
the  amendment  of  1882,  it  was  held  that  the  statute  did  not 
apply  except  to  claims  presented  after  commencement  of  pub- 
lication by  the  executor  of  the  notice  to  creditors  (  WhUmore 
V.  Foose^  1  Denio,  159 ;  Tucker  v.  Tiicker^  4  KoyeS,  136) ; 
that  to  obviate  the  rule  thus  established  the  amendment,  of 
1882  was  adopted,  inserting  the  words  "either  before  or"  so 
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as  to  permit  a  presentation  and  effective  rejection  before  pub- 
lication (Laws  of  1882,  chap.  899) ;  but  by  section  2  of  the 
same  chapter  this  amendment  is  not  to  apply  to  cases  in  which 
letters  had  been  issued  before  the  adoption  of  the  act ;  that 
the  letters  in  this  case  were  issned  in  1879  and  the  presenta- 
tion of  the  claim  itself  was  before  the  amendment  was 
adopted ;  and  no  notice  to  creditors  was  ever  published  by  the 
executor. 

These  are  the  only  errors  of  law  relied  on  by  the  General 
Term  and  do  not  justify  the  reversal  Other  alleged  errors 
have  been  examined  but  do  not  require  discussion. 

The  order  of  the  General  Term  should  be  reversed  and  the 
decree  of  the  surrogate  affirmed,  with  costs. 

All  concur. 

Order  i-e versed  and  decree  affirmed. 


Eugenia  A.  Bios,  Bespondent,  v.  Hbttt  J.  Babbett  et  al., 
Ann  Haughian  et  al.,  Purchasers,  Appellants. 

Bj  the  will  of  B.  and  a  codicil  thereto  his  residuary  estate  was  left  in  tmst 
for  the  benefit  of  his  children  and  grandchildren,  the  interest  thereon  to 
be  invested  and  kept  together  for  ten  years  after  the  death  of  the  testator, 
at  which  time  the  estate  was  directed  to  be  divided  ;  the  portions  given 
to  his  children  "  to  be  held  for  and  daring  their  natural  lives,  respect- 
ively ; "  remainder  to  their  children.  MM,  that  the  trust  was  in  contra- 
vention  of  the  statute  prohibiting  a  suspension  of  the  power  of  alienation 
for  a  longer  period  than  daring  two  lives  in  being  at  the  creatfon  of  the 
estate  (1  R.  S.  723,  §  15) ;  and  as  the  accumulated  fund  furnished  the 
only  support  for  the  devises  subsequently  made,  the  whole  scheme  of 
distribution  failed,  and  the  title  to  the  residuary  real  estate  upon  the 
death  of  the  testator  vested  in  his  heirs  at  law,  as  in  case  of  intestacy. 

(Argued  March  16,  1886 ;  decided  April  13,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 

Court,  in  the  second  judicial  department,  made  February  10, 

1886,  which  affirmed  an  order  of  Special  Term  requiring  Ann 

Haughian  and  another,  as  assignees  of  Charles  P.  Haughian, 
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purchaser  at  a  partition  sale  herein,  to  complete  the  purchase. 
This  they  refused  to  do  because  of  alleged  defects  in  the  title. 
The  facts  pertinent  to  the  questions  discussed  are  stated  in  the 
opinion. 

^.    B.    Sanhom  for  Haughian    and    others,  appellants. 

Joseph  A.  Bwrr^  Jr.^  for  Shultz  and  others,  appellants. 
Though  the  will  does  not  in  express  terms  direct  the  execu- 
tors to  collect  rents  and  pro&ts  daring  the  continuance  of  the 
trust  estate,  yet  there  is  a  necessity  for  so  doing  implied,  and, 
consequently,  the  trust  is  a  good  one.  {Savage  v.  Bumham^ 
17  N.  T.  561 ;  Tobias  v.  Ketchum,  32  id.  319.)  The  statute 
of  perpetuities  is  not  violated  because  there  is  no  portion  of 
the  estate  where  the  power  of  alienation  is  suspended  for  more 
than  one  life ;  that  is,  the  life  of  the  child  for  whose  benefit  the 
provision  is  made.  {Grooh  v.  County  of  KingSj  97  N.  Y.  437 ; 
Provost  V.  Provost^  70  id.  141.) 

Joshua  M.  Van  CoU  for  respondent. 

Danforth,  J.  Aft6r  our  decision  upon  a  former  appeal  in 
this  case  (99  N.  Y.  403),  the  sale  then  under  review  and  subse- 
quent proceedings  were  vacated  and  a  resale  ordered.  This 
was  had  on  the  ISth  of  October,  1885,  and  one  Charles  P. 
Haughian  became  the  purchaser  of  one  of  the  houses  and  lots. 
He  assigned  his  bid  to  Ann  Haughian  and  Margaret  Haughian. 
They  alleged  defects  in  the  title  and  refused  to  complete  their 
purchase.  Upon  motion,  the  court  at  Special  Tenn  required 
them  to  do  so.  The  General  Term  affirmed  the  order,  and  in 
that  decision  we  concur.  It  is  well  settled  that  one  who  buys 
at  a  judicial  sale  may  demand  a  title,  free  from  any  reasonable 
doubt,  as  condition  precedent  to  the  completion  of  his  purchase. 
{Jordan  v.  Poillony  77  N.  Y.  618 ;  People  v.  Board  Stock 
Brokers,  etc.,  92  id.  98.)  Here  the  sale  was  in  partition,  and 
the  appellants  contend  that  the  procedure  ii^  the  action  was 
such  as  to  leave  them  to  the  hazard  of  a  contest  with  persons 
who,  as  the  devisees  of  the  common  ancestor,  had  an  interest 
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in  the  premises  and  should  have  been  parties  to  the  action,  but 
by  reason  of  certain,  irregularities  in  its  pi*eKminary  stages, 
were  not  properly  brought  in  and  so  are  not  to  be  bound  by 
the  judgment. 

On  the  other  hand,  the  respondent  insists  that  these  persons 
were  not  necessary  parties,  and  that  it  is  of  no  consequence 
whether  the  steps  taken  against  them  were  effective  or  not. 
We  shall,  therefore,  confine  our  inquiry  to  the  respondent's 
proposition.  Jacob  Barrett  was  the  common  source  of  title. 
He  died  leaving  a  will  and  testament,  the  residuary  clause  of 
which  includes  the  premises  sought  to  be  partitioned,  and  is  in 
these  word^ :  "All  the  rest  and  residue  of  my  estate,  both  real 
and  personal,  of  whatsoever  character  and  kind,  I  leave  in 
trust  of  my  executors  for  the  benefit  of  my  children  and  grand- 
children, the  interest  of  all  such  property  to  be  invested  in  safe 
securities  and  kept  together  until  twenty  (20)  years  after  my 
death,  and  at  that  time  it  is  my  will  and  desire  that  the  final 
division  of  my 'estate  shall  take  place,  according  to  the  tenor 
and  meaning  of  this  my  last  will  among  my  surviving  children, 
the  child  or  children  of  either  of  my  children  who  may  have 
departed  this  life  previous  to  this  distribution  standing  in  the 
places  of  such  deceased  parent.'' 

By  a  codicil  he  says :  "  The  final  division  of  my  estate  shall 
take  place  among  my  surviving  children  at  the  period  of  ten 
years  after  my  death,  instead  of  twenty  years  as  specified  in 
my  said  will,  and  that  at  such  time  the  amounts  devised  to  my 
children  be  first  equalized,  and  the  residue  divided  as  therein 
directed.  I  do  further  direct  that  the  portions  of  my  estate 
left  to  all  of  my  children  shall  be  subject  to  the  following  trust, 
to- wit :  In  trust  to  thetn  for  life,  and  after  their  death  to  such 
children  as  they  may  leave  surviving,  the  child  or  children  of  any 
deceased  child  to  take  such  share  as  his,  her  or  their  parent 
would  have  taken  if  alive.  And  in  case  there  should  be  no 
such  child  or  children,  grandchild  or  grandchildren,  then  the 
same  to  revert  to  my  estate,  and  become  devisable  as  a  part  of 
the  residue  of  my  estate." 

The  will  itself,  so  far  as  is  not  inconsistent  with  the  codicil, 
is  by  it  confirmed,  and  directs  that  the  property  given  by  the 
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testator  to  his  children,  whether  by  special  devise  or  as  part  of 
the  residne,  ^^  shall  be  held  by  them  for  and  during  their  nat- 
ural hves  respectively,"  and  the  testator  also  says: 

"  It  is  my  further  will  and  desire  that  should  any  of  my 
children  depart  this  life,  leaving  no  child  or  children  surviving 
him  or  her,  or  should  the  child  or  children  left  surviving  by 
any  of  my  children  departing  this  life  shall  so  depart  this  life 
before  attaining  the  age  of  twenty-one  (21)  years,  or  marriage, 
the  property  devised  to  such  child  or  children  shall  revert  to 
my  estate,  and  shall  become  devisable  as  a  part  of  my  estate 
and  sabject  to  the  same  conditions  as  theresidae  of  my  estate." 

From  these  words  it  is  apparent  that  the  testator  intended 
that  his  residuary  estate  should  remain  in  the  hands  of  his  ex- 
ecutors for  the  simple  purpose  of  accumulation  for  the  period 
of  ten  years  after  his  death.  The  trust  is  not  made  determi- 
nable with  or  within  any  two  ascertained  lives,  nor  is  it  limited 
by  life,  but  during  the  whole  of  that  fixed  term  the  estate  is 
inalienable  ^^though  all  mankind  should  join  in  the  conveyance." 
The  direction  concerning  it  is,  therefore,  in  violation  of  the 
statute  which  in  terms  prohibits  such  suspension  ^^  by  any  limi- 
tation or  condition  whatever,  for  a  longer  period  than  during 
two  lives  in  being  at  the  creation  of  the  estate."  (1  R. 
S.,  tit.  2,  pt.  11,  chap.  1,  p.  723,  §  15  ;  Bone's  Ex'rs  v.  Van 
Schaioh^  20  Wend.  564.)  It  is  also  apparent  that  this  ac- 
cumulated fund  will  furnish  the  only  support  for  the  devises 
subsequently  made,  under  which  alone  the  appellants  claim. 
It  follows,  therefore,  that  the  scheme  of  distribution  must  fail, 
without  regard  to  other  difficulties  discussed  by  the  learned 
counsel  for  the  respondent.  Such  was  the  judgment  in  parti- 
tion, and  it  was  thereby  properly  declared  that  the  residuary 
clause  was  void,  that  the  title  to  the  lands  and  premises  therein 
included,  vested  in  the  heirs  at  law  of  the  testator  as  though 
he  had  died  intestate.  All  those  persons  were  brought  in,  either 
as  parties  to  the  original  complaint  in  partition,  or  by  supple- 
mental complaint.  Those  brought  in  by  supplementary  pro- 
ceedings, although  infants,  were  bound  by  the  judgment, 
against  the  validity  of  which  they  failed  to  show  cause. 
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Some  other  objections  are  urged  in  behalf  of  the  above- 
named  purchasers,  and  in  behalf  of  appellants,  Schultz  and 
others,  who  separately  appeal,  but  they  seem  unimportant  and 
in  no  way  affect  the  title  to  the  property  in  question.  We 
think,  therefore,  that  the  appeals  must  fail,  and  the  order  ap- 
pealed from  be  affirmed,  with  one  bill  of  costs  in  this  court  to 
be  paid  to  the  respondent's  attorney. 

All  concur. 

Order  affirmed. 


Caleb  S.  Woodhull,  Kespondent,  v.  Eobbbt  LmLB  et  al., 
WiLLiAJC  J.  NoBTHBiDGB,  Purchascr,  Appellant. 


The  final  order  of  confirmation  of  sale  in  a  partition  suit  has  the  force  and  |l08  l| 
effect  of  a  judgment  which  binds  the  parties,  where  there  is  complete 
jarisdiction,  whatever  errors  or  irregularities  may  have  preceded  it.     (2 
R.  S.  327,  §§  60,  61;  Code  of  Civ.  Pro.,  §§  1567,  1577.) 

Accordinglj  lidd,  that  an  omission  from  a  referee's  advertisement  of  sale  of 
a  portion  of  the  lands  embraced  in  the  action  and  directed  to  be  sold  by 
the  judgment  did  not  vitiate  a  sale  by  the  referee  of  the  omitted  portion, 
where,  upon  motion  made,  on  due  notice  to  all  the  parties  interested,  the 
sale  was  confirmed;  and  that  the  irregularity  was  not  a  defect  in  the  title 
acquired  on  such  sale. 

(Argued  March  16, 1886;  decided  April  13,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court  of 
Brooklyn,  made  February  6,  1886,  which  affirmed  an  order  of 
the  Special  Term  requiring  William  J.  Northridge,  the  pur- 
chaser at  a  foreclosure  sale  herein,  to  complete  his  purchase. 
This  he  had  refused  to  do,  because  of  an  alleged  defect  in  the 
title,  which  is  specified  in  the  opinion. 

S.  F,  RamdaJl  ior  appellant.  The  regulations  of  the  law 
were  not  complied  with,  and  there  are  no  statutes  which  cure 
the  defect.     (Title  3,  chap.  5,  part  3,  R.  S. ;  Code,  §§  16,  78.) 

George  F.  Coinstoch  for  respondent.  The  omission  in  the 
referee's  advertisement  of  sale  of  a  portion  of  the  land  to  be  sold 
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did  not  vitiate  the  sale  of  such  portion.  (Code,  §§  1386,  1532- 
1595,  721 ;  subd.  12,  §§  723,  724;  Laws  of  1877,  chap.  417.) 
The  order  of  confirmation  of  sale  in  partition  is  in  the  nature 
of  a  final  order,  judgment  or  decree,  and  may  be  appealed  from. 
If  there  is  jurisdiction  and  there  is  no  appeal,  then  it  is  final 
to  the  like  extent  as  other  judgments  and  decisions  are  final. 
It  cannot  be  assaulted  in  collateral  proceedings.  (Field's 
Lawyer's  Briefs,  §§  495,  497,  and  cases  cited;  Blakdy  v. 
Colder,  li  K  T.  617;  Ahhott  v.  Gurran,  9S  id.  665,667; 
Wood  V.  Morehousey  45  id.  368  ;  JVohle  v.  Cromwell^  3  Abb. 
App.  Cts.  382  ;  Lefevre  v.  Laroux,  22  Barb.  167.) 

FiKOH,  J.  The  alleged  defect  upon  which  the  purchaser 
relies  to  justify  his  rejection  of  the  title  offered  arose  in  a  par- 
tition sale  which  constituted  one  link  in  the  chain  of  convey- 
ances. No  suggestion  is  made  of  any  want  of  jurisdiction  in 
the  partition  suit  over  all  the  parties  interested  in  the  land,  and 
such  complete  jurisdiction  must  be  presumed.  The  irregular- 
ity wjiich  occurred  was  an  omission  from  the  referee's  advertise- 
ment of  sale  of  the  portion  of  the  lands  here  in  question.  The 
judgment  in  the  partition  suit  was  rendered  in  1876,  and 
directed  a  sale  of  all  the  property  by  a  referee  appointed  for 
that  purpose,  giving  six  weeks'  notice  of  the  time  and  place. 
The  referee  made  a  map  of  the  premises,  which  covered  twenty- 
five  city  blocks  and  more  than  one  thousand  separate  lots,  and 
advertised  them  all  for  sale  under  the  decree  on  the  15th  day 
of  May,  1878.  Following  this  notice  there  were  ten  different 
adjournments  running  on  to  April,  1880,  and  during  this  period 
about  one-half  of  the  lots  were  sold.  On  the  3d  of  May,  1880, 
the  referee  caused  to  be  published  a  new  notice  of  sale  intended, 
to  cover  the  balance  of  the  lots,  but,  by  some  accident  or  inad- 
vertence, omitting  to  describe  the  lands  in  question,  and  under 
that  notice  these  premises  were  sold.  Nobody  objected  and 
nobody  was  misled,  and  after  the  sale  a  motion  for  confirmation 
was  made  upon  due  notice  to  all  parties  interested  and  the  sale 
was  confirmed.  After  such  confirmation  the  Revised  Statutes 
(2  R.  S.  327,  §§  60  and  61),  and  the  Code  of  Civil  Procedure 
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(§§  1557  and  1577),  make  the  conveyances  executed  accordingly 
^^  a  bar  both  in  law  and  equity  againBt  all  persons  interested  in 
the  premises,  parties  to  the  proceedings,"  etc.  The  error  in  the 
notice  of  sale  did  not  render  it  void.  It  was  one  which  could 
be  corrected  by  any  party  to  the  record  upon  application  to  the 
court.  {Abbott  v.  Carran^  98  N.  ¥•  665.)  The  case  cited  was 
an  action  of  foreclosure  in  which  a  sale  was  made  by  a  referee 
instead  of  the  sheriff  without  the  consent  of  all  parties  to  the 
record.  The  final  order  of  confirmation  has  the  force  and 
effect  of  a  judgment  which  binds  the  parties  where  there  is 
complete  jurisdiction,  whatever  errors  or  irregularities  may  have 
preceded  it.  {Bldkdey  v.  Ccdder,  15  N.  T.  617.)  The  defect 
alleged,  therefore,  did  not  invalidate  the  sale  as  confirmed  by 
the  final  judgment  rendered,  and  that  judgment  is  conclu- 
sive upon  the  parties. 

The  order  should  be  aifirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Hat  Sweat  MAWUFAcrruKiNo  Company,  Respondent,  v.  Wtl-  ;igpi^j 
LiAM  H.  Beinoehl  et  al..  Appellants.  il^  Ji 


In  an  action  by  the  owner  of  a  patent  right  against  a  Uoensee,  for  a  breach 
of  a  contract  to  pay  royalties,  a  State  court  has  no  Jurisdiction  to  restrain 
the  defendant  J>e7i4e7ife  lite  from  manufacturing  or  selUng  the  patented 
article;  this  is  within  the  exclusive  jurisdiction  of  the  Federal  courts. 

(Argued  Blareh  16,  1886;  decided  April  18,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  3, 1886, 
which  affirmed  an  order  or  Special  Term,  the  nature  of  which 
and  of  the  action  as  well  as  the  material  facts  are  stated  in 
the  opinion. 

Oeorge.  Wiicoa  for  appellants.  The  injunction  in  this  case 
was  improperly  allowed  for  the  reason  that  it  does  not  appear 
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from  the  complaiiit  that  the  plaintiff  is  entitled  to  final  relief 
by  injunction,  and  in  Buch  case  a  temporary  injunction  is  un- 
authorized. {McHenry  v.  Jewett^  90  N.  T.  58.)  Plaintiff  is  not 
entitled  to  an  injunction  on  the  ground  of  equitable  accounting. 
{Porter  v.  Spencer^  2  Johns.  Ch.  169;  Smart  v.  Einstein^  35 
How.  Pr.  24:1.)  A  state  court  has  no  jurisdiction  to  restrain 
infringement  of  patents.  {Hovey  v.  Rvhher  Tip  Pencil  Go.^ 
57  N.  Y.  119 ;  Continental  Store  Service  Co.  v.  Clark,  3  East, 
100.)  There  is  no  irreparable  injury.  (1  High,  34;  McHenry 
V.  Jewett,  90  N.  Y.  58.)  The  defense  of  fraud  is  valid. 
{Saxton  V.  Dodge,  57  Barb.  84,  112,  114 ;  Middlebrook  v. 
Broadhent,  47  N.  Y.  443;  Marston^.  Swett,  66  id.  806;  82 
id.  534 ;  Cross  v.  Huntley,  13  Wend.  385 ;  Head  v.  Stevens, 
19  id.  411:  St&nmer^s  Appeal,  58  Penn.  St.  154.) 

Edward  S.  Rapallo,  for  respondent.  The  appeal  should  be 
dismissed  because  it  does  not  appear  upon  the  face  of  the  com- 
plaint that  the  case  is  one  where  by  settled  adjudication  the 
plaintiff  upon  the  facts  stated  is  not  entitled  to  final  relief. 
{Hatch  V.  We^m  Union  Telegraph  Co.,  93  K  Y.  640; 
Foster  v.  Buffalo,  92  id.  629 ;  Selchow  v.  Baker,  93  id.  59 ; 
People  et  al.  v.  Schoonmaker,  50  id.  500 ;  Bae  v.  Mayor,  62 
id.  631 ;  Patten  v.  N.  T.  Eleoated  B.  B.,  67  id.  484  ;  Brown 
V.  Keeney,  59  id.  242;  Calkin  v.  Manhattan  OH  Co.,  65 
id.  557;  Young  v.  Campbell,  75  id.  525.)  The  plaintiff  is 
entitled  to  a  final  judgment  against  the  defendants,  restraining 
the  use,  by  them,  of  the  machines  and  inventions  covered  by  the 
patent,  and  from  selling  products  containing  such  inventions, 
until  and  unless  they  pay  to  the  plaintiff  the  royalties  agreed 
to  be  paid  by  the  contract.  {Hyatt  v.  Ingalls,  17  J.  &  S.  375 ; 
Uniffn  Mfg.  Co.  v.  Lounshury,  41  N.  Y.  372 ;  Brooks  v. 
StoUey,  3  McLean,  523,  529 ;  Day  v.  Hartshorn,  3  Fisher's 
Pat.  Oas.  32,  42 ;  Ooodyear  v.  Congress  Bvhher  Co.,  3  BL  0. 
0.  445,  449 ;  Gibson  v.  Weld,  1  Blatchf .  165,  166 ;  Ha/rtdl  v. 
Tilgham,  99  TJ.  S.  547;  Ada7ns  v.  J^eyrose,  2  McCr.  360.) 
The  plaintiff  is  entitled  to  an  injunction  order  pendente  lite  to 
restrain  the  use,  by  the  defendants,  of  the  machines  and  inven- 
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tions  covered  by  the  patents,  and  from  selling  products  con- 
taining such  inventions,  until  and  unless  they  pay  to  plaintiff 
the  royalties  agreed  to  be  paid  by  the  contract  (Code,  §  603 ; 
McHenry  v.  Jewett^  90  N.  Y.  63;  Smger  Co.  v.  Union 
BuUon  Co.j  1  Holmes,  253  ;  BrooJca  v.  Stolly^  8  McLean,  526 ; 
Ooddard  v.  WUdey  17  Fed.  Eep.  845 ;  Day  v.  Hartshorn^  3 
Fish.  36.) 

Miller,  J.  This  is  an  appeal  from  an  order  of  the  General 
Term,  affirming  an  order  of  the  Special  Term,  granting  a  tem- 
porary  injunction  restraining  the  defendants  from  manufactur- 
ing, selling  or  using  certain  alleged  patents  known  as  ^^  hat 
sweat  bands,''  until  they  pay  the  royalties  claimed  to  be  due  by 
virtue  of  a  license  issued  to  them. 

The  material  allegations  in  the  complaint  are  as  follows : 
That  by  virtue  of  certain  letters-patent,  the  plaintiff  has  the 
exclusive  right  to  manufacture  and  sell  the  article  in  question ; 
that  having  such  right,  it  licensed  the  defendants  to  manufac- 
ture and  sell  the  same ;  that  in  consideration  of  such  license, 
the  defendants  promised  to  make  monthly  reports  of  the  num- 
ber manufactured  by  them  and  pay  certain  license  fees ;  that 
they  refuse  to  report  or  to  pay  the  said  fees. 

The  injunction  was  granted  on  the  ground  "  that  it  appears 
from  the  complaint  that  the  plaintiff  demands  and  is  entitled 
to  a  judgment  against  the  defendants  restraining  the  said  acts, 
and  that  their  commission  and  continuance  pending  the  action 
will  produce  injury  to  the  plaintiff." 

The  plaintiff's  claim  rests  upon  the  contract  entered  into  be- 
tween it  and  the  defendants,  by  virtue  of  which  the  defendants 
were  licensed  to  manufacture  and  use  the  sweat  bands  which 
are  the  subject  of  this  controversy.  The  defendants  claim  that 
they  were  induced  to  sign  said  contract  by  fraudulent  repre- 
sentations, and  that  upon  discovering  the  fraud  they  repudiated 
the  contract.  Several  suits  have  been  brought  for  license  fees 
due  prior  to  February  1, 1885,  and  in  each  of  these  suits  the  de- 
fendants have  answered,  among  other  things,  denying  the  al- 
legation in  the  complaint  that  the  plaintiff  was  the  owner  and 
SiCKELS  —  Vol.  LVIL  22 
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proprietor  of  the  letters-patent  set  forth  therein.  They  also 
set  up  that  the  contract  was  obtained  by  false  and  fraudulent 
representations,  that  all  the  patents  were  good  and  valid,  and  that 
the  plaintiff  had  the  exclusive  right  to  the  use  of  the  same ; 
that  the  same  had  been  confirmed  by  decisions  in  the  United 
States  courts,  and  that  plaintiff  made  other  representations 
showing  title  to  said  patents,  that  relying  upon  such  statements 
and  representations  and  being  deceived  thereby,  the  defendants 
executed  said  contract. 

From  the  affidavits  read  upon  the  motion  to  continue  the  in- 
junction, it  is  apparent  that  the  question  as  to  the  validity 
of  the  patents  and  the  right  of  the  plaintifE  to  the  exclusive 
use  of  the  same  is  the  subject  of  controversy  to  be  determined 
in  the  action.  The  defense  interposed  involves  the  question 
whether  the  plaintiff  had  title  to  and  was  the  owner  of  the 
patents  in  reference  to  which  the  contract  was  entered  into. 

It  also  appears  from  the  affidavits  of  the  defendants,  used 
upon  the  motion,  that  they  are  perfectly  responsible  and  able  to 
pay  any  judgment  that  may  be  recovered  against  them. . 

In  CarUmentdl  Store  Service  Go.  v.  Clark  (100  N.  T.  365), 
it  was  held  that  while  a  State  court  has  jurisdiction  to  decide 
questions  as  to  the  title  to  letters-patent  granted  by  the  Fed- 
eral government,  or  of  an  action  on  a  contract,  although  such 
action  involves  the  validity  of  a  patent,  it  has  no  authority  to 
restrain  a  party  from  using  the  patent  pendents  lite^  or  in  any 
way  to  pass  upon  a  question  as  to  an  infringement  of  the  patent 
right ;  as  to  tliis,  the  Federal  courts  have  exclusive  jurisdiction. 
Within  the  rule  laid  down  in  the  case  cited  it  is  manifest  that 
no  jurisdiction  existed  to  grant  the  injunction  against  the  de- 
fendants, and  that  the  remedy  of  the  plaintiff,  by  injunction, 
was  vested  exclusively  in  the  United  States  courts. 

In  the  case  cited  the  action  was  brought  to  compel  the  spe- 
cific performance  of  a  written  agreement,  under  seal,  and  to 
'remove  a  cloud  on  the  title  of  the  plaintiff  to  certain  property, 
manufactured  by  the  plaintiff  by  virtue  of  the  written  agree- 
ment and  as  assignee  of  the  same  and  of  certain  patents 
.therein  mentioned,  and  to  prevent  respondents  from  using  the 
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patents  pendente  lite.  It  is  said  in  the  opinion  that  ^^  a  State 
court  cannot  grant  relief  beyond  its  jurisdiction,  as  an  incident 
to  other  relief  which  is  within  its  power.  It  may  determine 
what  the  contract  is  and  in  whom  the  title  to  the  patent  is 
vested,  but  it  has  no  right  to  say  that  a  party  shall  be  enjoined 
from  using  the  patents,  or  in  any  way  to  pass  upon  any  ques- 
tion arising  as  to  its  infringement." 

"We  are  unable  to  perceive  any  difference  between  the  case 
cited  and  the  one  at  bar,  and  no  reason  exists  why  the  former 
is  not  controlling  and  decisive  of  the  question  now  presented. 
It  is  also  apparent  that  the  plaintiff  had  an  ample  remedy  at 
law  by  an  action  upon  the  contract  for  the  recovery  of  dam- 
ages for  the  failure  of  the  defendants  to  perform  the  same. 
Several  of  these  actions  have  already  been  commenced,  and 
there  are  no  such  features  in  the  case  now  considered  which 
entitles  the  plaintiff  to  the  benefits  arising  from  the  injunction 
in  enforcing  its  rights.  The  defendants  are,  as  the  proof  shows, 
perfectly  responsible,  and  any  judgment  recovered  against  them 
can  be  collected.  Inasmuch,  however,  as  the  case  may  be  dis- 
posed of  upon  the  question  as  above  considered,  it  is  not  neces- 
sary to  determine  whether  the  injunction  should  be  dissolved 
upon  the  ground  last  stated. 

The  order  of  the  General  Term  and  of  the  Special  Term 
should  be  reversed,  and  the  injunction  dissolved. 

All  concur. 

Ordered  accordingly. 


Mast  Augusta  Kino,  Executrix,  etc.,  et  al.,  Kespondents,  v. 
Thk  Matob,  Aldermen  and  Commonalty  of  the  Crry  of  ^^ 
New  Tokk  et  al.,  Appellants.  ^jj/^^ 
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Where,  under  a  statate  cloeing  a  highway,  damages  were  directed  to  be  '^^  ^^-^ 

awarded  and  paid  to  the  owners  of  premises  injured  by  the  closing,  ?iM,  ^~  |^' 

that  the  right  to  damages  was  personal,  and  belonged  to  an  owner  at  the  '^  ^89 

time  of  the  closing,  although  before  the  award  he  had  conveyed  his  title.  |}^  j^ 

Where,  after  such  a  statutory  closing  of  a  highway,  an  owner  of  premises  lo^^^l 

injured  conveyed  them,  bounding  the  lands  conveyed  by  the  highway,  i^Q   I08| 
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hdd,  that  the  deed  did  not  convey  an  easement  in  the  highway,  which 
entitled  the  grantee  to  the  damages  subaequently  awarded  ;  that  the 
latter  was  chargeable  with  knowledge  that  the  highway  no  longer  ex- 
isted, and  was  to  be  presumed  to  have  purchased  in  view  of  that  fact. 
AUo  held,  that,  in  the  absence  of  a  covenant  in  the  deed  that  the  road  was 
or  should  remain  a  public  highway,  none  such  could  be  implied  ;  that  it 
was  not  included  in  a  covenant  of  warranty,  as  such  a  covenant  is  only 
commensurate  with  the  grant  and  is  not,  therefore,  applicable  to  an  ease- 
ment not  in  fact  conveyed  ;  also  that  the  only  easement  which  by  possi- 
bility could  be  even  claimed  from  the  words  of  the  deed,  if  construed  as 
more  than  mere  description,  would  be  a  right  in  common  with  the  public 
over  a  public  highway,  which,  if  it  existed,  the  grantor  could  not  effec- 
tually convey,  and  so,  it  could  not  be  appurtenant  to  the  land,  and  would 
not  pass  by  the  use  of  the  word  "  appurtenances  "  in  the  deed. 
The  distinction  pointed  out  between  this  case  and  one  where  an  owner  has 
.  made  a  map  of  lands,  on  which  he  has  laid  out  streets,  and  so  dedicated 
them,  and  then  conveys  by  reference  to  the  maps  and  streets. 

(Argued  March  18,  1886  ;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  June  16,  1884,  in  favor 
of  plaintiffs,  entered  upon  a  case  submitted  under  section  1279 
of  the  Code  of  Civil  Procedure.  (Reported  below,  18  J.  &  S. 
406.) 

The  matter  in  controversy  was  as  to  the  right  to  an  award  of 
damages  to  certain  premises  by  the  closing  of  the  Blooming, 
dale  road,  which  amount  was  claimed  by  plaintiffs  and  by  de- 
fendant, The  Trustees  of  St.  Patrick's  Cathedral. 

On  the  25th  day  of  April,  1871,  Edward  King  and  Wm. 
Henry  King  were  the  owners  in  fee  of  certain  lots  of  land 
situate  on  said  road,  between  Ninety-sixth  and  Ninety -seventh 
streets,  in  the  city  of  New  York.  On  that  day  this  property 
was  conveyed  to  Richard  Brennan.  Bloomingdale  road  was 
closed  in  March,  1868,  nnder  the  provisions  of  chapter  697 
of  the  Laws  of  1867.  The  award  for  the  damage  caused 
by  the  closing  was  made  in  December,  1880.  The  amount 
awarded  for  damage  to  the  lots  so  conveyed  to  Brennan  is 
$7,865.  The  plaintiffs  have  succeeded  to  the  rights  of  Edward 
and  Wm.  Henry  King,  and  the  defendants  above  mentioned 
have  succeeded  to  the  rights  of  Richard  Brennan.     The  lots 
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in  the  deed  to  Breunan  are  bounded  in  front  by  tlie  easterly 
side  of  the  Bloomingdale  road.  The  deed  also  conveyed  to 
said  Brennan  all  the  right,  title  and  interest  of  the  grantors,  if 
any,  in  and  to  so  much  of  the  land  of  said  Bloomingdale  road 
as  is  adjacent  to  the  land  and  premises  conveyed.  The  deed 
contained  the  nsnal  covenant  of  warranty;  it  conveyed  the 
lands  described,  with  the  "  hereditaments  and  appurtenances." 

Charles  E,  Miller  for  appellants.  The  ordinary  effect  of  the 
description  bounded  by  the  easterly  side  of  the  Bloomingdale 
road  would  be  to  convey  an  easement  and  right  of  way  over 
the  road.  (/;*  re  Mat/or^  eto,y  2  Wend.  472  ;  Smyles  v.  Has- 
tings,  22  N.  Y.  217;  Cox  v.  Jamesr,  45  id.  557.)  The  fund 
representing  the  damage  to  the  premises  by  reason  of  the  non- 
existence of  the  road  being  in  court,  will  be  administered  by  it 
in  equity  according  to  the  equitable  rights  of  the  parties.  (  ZTn- 
derwood  v.  Stuyveaanty  19  Johns.  181 ;  In  re  AppliccUion 
Mayor  J  etc,,  1  Wend.  262 ;  In  re  Mercer  Street,  4  Cow.  544 ; 
Livingston  v.  Mayor,  etc,,  8  Wend.  85,  100 ;  Bissell  v.  N.  Y. 
G.  R.  R.  Co.,  23  N.  Y.  61,  64 ;  In  re  Eleventh  Ave.,  81  id. 
436 ;  Cox  v.  James,  45  id.  557 ;  Wiggins  v.  McGlea/ry,  49  id. 
346 ;  Taylor  v.  Hopper,  62  id.  649.)  Plaintiffs  having  con- 
veyed the  lots,  describing  them  as  bounded  by  a  road,  are 
estopped  to  deny  that  such  a  road  existed,  or  that  the  grantor 
might  use  the  same,  and  such  estoppel  is  as  effectual  as  a  war- 
ranty. (Washburn  on  Real  Estate,  467 ;  Pa/rker  v.  Smith,  17 
Mass.  413 ;  Em&rson^  v.  WH&y,  10  Pick.  310  ;  O' Linda  v. 
Zathrop,  21  id.  292;  Tuft  v.  Charlestown,  ,^  Gray,  271; 
Thcmas  v.  Poole,  7  id.  83 ;  Famswarth  v.  Taylor,  9  id.  162 ; 
Podgers  v.  Parker,  id.  445 ;  Stetson  v.  Dow,  16  id.  372 ; 
Oaw  V.  Hughes,  111  Mass.  296 ;  Howe  v.  Alger,  4  Allen, 
206.)  Equity  will  apply  the  maxim  nem/)  debet  locupletari  ex 
abtcMriibs  incommodo,  (Story's  Eq.  Jur.,  §  1234;  Branch's 
Maxims,  124 ;  Dig.  Cor.  Juris.  Oivilis,  Lib.  50,  tit.  1,  p.  200.) 

James  A.  Deering  for  respondents.  The  road  was  closed 
March  8,  1868,  when  the  map  of  the  Central  Park  commis- 
sioners was  filed  omitting  it.    (Chap.  697,  Laws  of  1867,  §  3 ; 
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Fearing  v.  Irwiuy  4  Daly,  385  ;  affirmed,  Ct  of  App.,  55  N. 
Y.  486.)  The  right  to  auch  damages  became  then  absolute. 
{Hatch  V.  Mayor,  etc.,  43  N.  Y.  Sup.  Ct  426.)  The  right  to 
damages  in  such  cases,  although  not  ascertained  or  allowed, 
will  not  pass  bj  deeds  executed  subsequently  to  the  act  causing 
damage.  {Schuyler  Na/o.  Co.  v.  Decker,  2  Watts  [Penn.],  343 ; 
McFadden  v.  Johnson,  72  Penn.  335  ;  Arthur  v.  Penn  JR. 
E.,  27  Leg.  Int.  237 ;  TenbrooTc  v.  Jalcke,  77  Penn.  392 ; 
Gent.  R.  R.  Co.  v.  Heifidd,  6  Dutch.  206 ;  Jones  v.  Costigan, 
12  Wis.  677;, Adams  v.  Conover,  87  N.  Y.  422.)  Defendant's 
claim  must  be  based  upon  some  specific  covenant.  There  can 
be  no  claim  upon  any  implied  covenant.  (1  R.  S.  [2d  ed.] 
689.)  There  is  no  specific  covenant  or  statement  as  to  the 
existence  of  said  road  as  a  public  road  in  the  deed.  The  refer- 
ence to  the  road  is  in  the  general  description  only,  and  this  does 
not  amount  to  a  covenant  or  representation  upon  which  an 
action  may  be  maintained.  (  Wheeler  v.  Clarke,  58  N.  Y.  267; 
Howe  V.  Alger,  4  Allen  [Mass.],  206  ;  Hennessy  v,  O.  C.  <& 
N.  R.  R.  Co.,  101  Mass.  540.)  The  filing  of  the  map  was 
constructive  notice  of  the  action  of  the  Central  Park  commis- 
sioners. (  Wheder  v.  Clark^  58  N.  Y.  267.)  Brennan  is  pre- 
sumed to  have  contracted  in  reference  to  the  condition  of  the 
pro|X3rty  as  it  was  at  the  time  of  sale.  {French  v.  Oarhart,  1 
Comst.  107 ;  Harsha  v.  Reid,  45  N.  Y.  415 ;  Henivessy  v.  0. 
C.  (&  N.  R.  R.  Co.,  101  Mass.  540;  Howe  v.  Alger,  4  Allen, 
206 ;  Green  v.  HoUis,  86  N.  Y.  246  ;  3  Willard  on  Real  Prop. 
514,  §  4.)  Where  a  grantor  in  his  deed  ftonveys,  fronting  on  a 
street  which  the  public  authority  has  not  laid  out  or  accepted, 
the  grantee  at  most  can  only  claim  a  private  easement  or  right 
of  way.  Such  dedication  is  not  public,  and  no  right  to  the  use 
thereof  by  the  general  public  is  given.  {Cox  v.  James,  45  N. 
Y.  557 ;  BisseU  v.  N.  Y.  C.  R.  R.  Co.,  23  id.  61 ;  Perrin  v 
JV.  Y.  C.  R.  R.  Co  46  id.  120 ;  Underwood  v.  Stuyvesant^ 
19  Johns.  181.) 

FiiroH,  J.  The  first  question  presented  by  this  appeal  is  as  to 
the  ownership  of  an  award  of  damages  for  the  closing  of  the 


1886.]       Kiisraet  al.  v.  Mayor,  etc,  op  N.  Y,  et  al.  175 

Opinion  of  the  Court,  per  Finch,  J. 

Blooiningdale  road.  That  road  ceased  to  be  a  pnblic  highway, 
in  March,  1868,  wheti  Edward  and  William  Henry  King  were 
the  owners  of  premises  injured  by  the  closing,  and  who,  under 
the  provisions  of  the  statute,  became  entitled  to  all  damages 
which  might  be  awarded  for  the  injury  done.  The  right  to 
those  damages  at  once  accrued,  and  although  they  were  not 
fixed  and  ascertained  until  after  the  conveyance  by  Kings  to 
Brennan  and  by  the  latter  to  the  trustees  of  the  cathedral,  the 
fact  does  not  alter  the  character  of  their  right  as  a  personal  one, 
vested  in  them  at  the  closing  of  the  road.  When  paid  it  relates 
back  to  the  original  debt  which  accrued  at  that  time.  That 
right  remained  theirs  and  passed  to  the  plaintiffs  as  their  rep- 
resentatives, unless  it  was  transferred  by  the  deed  of  the  prem- 
ises executed  by  the  Kings  to  Brennan.  It  was  not  in  terms 
embraced  in  the  deed  and  was  a  mere  right  of  action  not  run- 
ning with  the  land.  The  damages  were  like  those  which  fol- 
low a  trespass  or  wrongful  taking  of  property,  although  the 
wrong  is  made  rightful  by  the  legislative  authority  and  the 
damages  are  awarded  as  compensation.  That  has  been  held  in 
cases  where  a  railroad  corporation  has  taken  an  owner's  land, 
and  thereafter,  but  before  actual  assessment,  the  owner  con- 
veyed the  land.  The  assessed  damages  have  been  awarded  to 
the  owner  as  not  passing  by  the  deed.  {SchuylJciU  Nav,  Co. 
V.  Decker^  2  Watts  [Penn.],  343  ;  McFadden  v.  Johnson,  72 
Penn.  St  335.)  The  argument  here  made  is  this,  that  the  deed 
to  Brennan  bounded  the  lands  by  the  Bloomingdale  road ;  that 
such  description  conveyed  an  easement  in  the  highway ;  that 
the  damages  awarded  were  compensation  for  that  easement  lost 
and  destroyed,  and  so  passed  by  the  deed  as  substitute  and 
equivalent  for  the  easement.  The  argument  is  unsound  for  two 
reasons.  Merely  bounding  premises  by  a  public  highway  for 
purposes  of  description,  and  where  it  is  referred  to  as  any  fixed 
mark  or  monument  might  be,  is  very  different  from  selling  by 
reference  to  a  map  or  plat  on  which  the  grantor  has  laid  out 
streets  and  niiade  a  dedication  and  exposed  himself  to  the 
equities  of  an  estoppel ;  and  then  the  road  was  in  fact  closed 
when  the  deed  was  made  to  Brennan,  who  knew  or  was  bound 
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to  know  that  the  public  highway  no  longer  existed,  and  must 
be  presumed  to  have  bought  and  fixed  his  price  in  view  of  that 
fact.  Tlie  courts  below,  therefore,  correctly  held  that  the 
award  belonged  to  the  plaintiJGEs. 

Nor  was  the  estate  of  the  grantors  liable  for  any  breach  of 
covenant  in  respect  to  the  Bloomingdale  road.  No  express 
covenant  that  it  was  a  public  highway  or  should  so  remain  was 
contained  in  the  deed,  and  the  statute  forbids  that  any  should  be 
implied.  The  covenant  of  warranty  we  have  held  to  be  com- 
mensurate with  the  grant,  and,  therefore,  not  applicable  to  an 
easement  not  in  fact  conveyed,  and  much  less  to  one  not  even 
in  existence,  and  known  to  have  been  destroyed  by  express 
enactment  when  thp  conveyance  was  made.  The  only  ease- 
ment which  by  possibility  could  be  even  claimed  from  the 
words  of  the  deed,  if  construed  as  more  than  mere  description, 
would  be  a  right  in  common  with  the  public  over  a  public 
highway,  and  that,  if  it  existed,  the  grantor  could  not  effectu- 
ally convey,  and  so  it  could  not  be  appurtenant  to  the  land  and 
^  pass  by  the  use  of  that  phrase ;  and  what  did  not  pass  by  force 
of  the  grant  is  not  covered  by  the  warranty.  {Oreen  v.  Gollina, 
86  N.  T.  246.)  The  conclusion  that  the  estate  represented  by 
plaintiffis  was  not  liable  for  a  breach  of  warranty  was,  there- 
fore, correct. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  If  abtik  T.  MoMahon, 
Receiver  of  Taxes,  Resoondent.  v.  Francis  A.  Palmer, 
Appellant. 

The  provision  of  the  act  "  in  relation  to  taxes  and  asBessmeuts  in  the  city 
of  New  York,"  etc.  (§  7,  chap.  802,  Laws  of  1859),  requiring  the  deputy 
tax  commissioners  personally  to  examine  "  each  and  every  house,  building, 
lot,  pier  or  other  assessable  property,"  and  to  furnish  under  oath  to  the 
commissioners  of  taxes  a  detailed  statement  of  such  property,  refers  only 
to  real  property,  not  to  personal. 
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It  is  not  essential  that  the  oath  po  reqaired  shall  be  made  on  anj  par- 
ticular  daj  ;  if  it  be  taken  after  the  examination  of  property  is  made  by 
the  deputy  and  before  the  statement  la  filed  with  the  commissioners,  it 
is  sufficient. 

In  the  assessment  of  shares  of  national  banks  located  in  the  city  of  New  York, 
nn^fiT  the  act  of  1880  (§  3,  chap.  596,  Laws  of  1880  ;  amended  by  chap. 
477,  Laws  of  1881),  when  the  owner  does  not  reside  in  the  ward  where 
the  bank  is  located  and  has  no  real  estate  therein,  it  is  proper  that  the 
assessment  be  made  upon  a  list  specially  prepared  for  that  purpose,  al- 
though the  owner  lives  and  is  assessed  for  personal  property  in  another 
ward  of  the  city. 

Such  a  mode  of  assessment  is  not  in  conflict  with  the'provlsiQn  of  the 
United  States  Revised  Statutes  (%  5219),  which  authorizes  the  inclusion, 
for  purposes  of  State  assessment  and  taxation,  of  shares  of  national 
banks,  in  the  valuation  of  the  owner's  personal  property;  the  provision 
affects  only  the  judicial  act  of  the  assessors,  not  the  mere  ministerial  act 
of  those  officers  in  estimating  and  noting  the  result  of  their  judicial 
determination. 

Albany  City  Bank  v.  MaJur  (19  Blatchf.  174).  distinguished. 

The  system  of  taxing  the  shares  of  national  bank  stock  in  this  State  is  not 
repugnant  to  the  restriction  imposed  upon  such  taxation  by  the  National 
Banking  Act  (XT.  S.  R.  S.,  §  6319) ;  t.  «.,  that  the  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon ''other  moneyed  capital"  in  the 
hands  of  individual  citizens  of  the  State  ;  the  statute  simply  brings  the 
capital  invested  in  national  banks  within  the  taxing  power  of  the  State 
and  places  it  on  terms  of  equality  in  respect  thereto  with  all  other 
assessable  personal  property. 

It  seems  that  investments  in  the  shares  of  railroad,  ferry,  canal,. manufac- 
turing and  other  industrial  corporations  are  not  "moneyed  capital" 
within  the  meaning  of  said  provision  of  the  Federal  statute. 

II  seenu,  also,  that  the  exemption  from  taxation  by  State  law  of  some . 
moneyed  capital  does  not  necessarily  invalidate  a  statute  authorizing  an 
assessment  upon  national  bank  shares. 

The  fact  that  some  corporations,  or  some  personal  property,  is  subject  to 
a  less  rate  of  taxation  than  that  employed  in  banking  corporations  will 
not  alone  vitiate  the  law  imposing  taxes  upon  bank  shares,  unless  it 
appears  to  bo  the  clear,  legislative  intent  to  thereby  effect  discrimination 
against  them. 

The  provisions  of  the  act  of  1843,  "  for  the  collection  of  taxes  in  the  city  of 
New  York  "  (Chap.  230,  Laws  of  1843),  authorizing  proceedings  to  punish 
for  misconduct  in  refusing  or  neglecting  to  pay  a  tax  upon  personal  prop- 
erty, are  not  violative  of  the  constitutional  prohibition  against  depriving 
the  citizen  of  his  property  "  without  due  process  of  law."  The  proceed- 
ings by  which  taxes  for  governmental  purposes  are  collected  are  adminis- 
trative, not  judicial  in  their  character,  and  the  summary  method  of  pro- 
cedure BO  authorized  in  due  process  of  law  within  the  mcf^niug^  of  the 
Constitution. 
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Where,  in  proceedings  under  said  act,  it  appeared  that  the  person  pro- 
ceeded against  had  full  notice  of  proceedings  for  the  imposition  of  the 
tas:  and  an  opportunity  to  question  their  correctness,  by  proceedings  to 
review  the  action  of  the  assessing  officers,  but  omitted  so  to  do,  held,  tliat 
he  was  estopped  from  raising  anj  question  affecting  the  regularity  of  tlie 
proceedings  or  the  exercise  of  the  judicial  powers  conferred  upon  the 

<    assessors  in  making  the  assessment. 

(Argued  March  18, 1886  ;  decided  April  13»  1886.) 

Af PEAL  from  order  of  the  General  Term  of  the  Court  of 
Oommoa  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  March  13,  18*84,  which  affirmed  an  order  of  Special  Terra, 
directing  the  commitment  of  the  defendant  until  he  shall  pay  the 
amount  of  a  personal  tax  imposed  upon  him,  with  costs,  etc. 
The  proceeding  was  under  chapter  230,  Laws  of  1843. 

The  material  facts  are  stated  in  the  opinion. 

William  Jlildreth  Meld  for  appellant.  The  system  of 
taxing  the  appellant's  national  bank  shares  resulted  in  taxing 
the  moneyed  capital  invested  in  them  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  this  State  invested  in  other  investments,  and  was 
beyond  the  authority  of  this  State  and  the  jurisdiction  of  the  tax 
commissioners.  (1  U.  S.  R.  S.,  §  5219;  People  v.  Weamr^  100 
U.  S.  643 ;  Bof/er  v.  Boijer,  113  id.  689 ;  County  of  San  Mateo 
V.  Southern  Pac.  li,  Ji.,  8  Am.  &  Eng.  R.  R.  Cas.  1 ;  People^ 
ex  rel.  Westc/iester  F.  L  Co.^  v.  Davenport^  91  N.  T.  674.) 
This  proceeding  under  chapter  230  of  the  Laws  of  1843  would 
deprive  the  appellant  of  his  property  and  liberty  without  due 
process  of  law,  and  deprive  him  of  the  equal  protection  of 
the  same,  violating  the  fourteenth  amendment  of  tlie  Constitu- 
tion of  the  United  States.  {Kentucky  R.  P.  Tax  Cases^  115 
TJ.  S.  322 ;  County  of  San  Mateo  v.  South.  Pac.  R.  i?.,  8  Am. 
&  Eng.  R.  R.  Cas.  I ;  SUwart  v.  Palmer,  Y4  N.  Y.  183.) 
The  oath  of  the  deputy  tax  commissioner,  appended  to  the 
book  containing  the  assessment  of  the  shares  of  the  National 
Broadway  Bank,  failing  to  comply  with  the  provision  of  the 
statute  relative  to  the  form  of  oath  to  assessments,  is  a  juris- 
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dictional  defect  and  fatal  to  the  validity  of  the  assessments. 
(Brevoort  v.  Citt/  of  Brooklyn,  89  N.'  T.  129 ;  WestfaU  v. 
Preston,  49  id.  349 ;  Bellinger  v.  6?ray,  51  id.  610;  Bradley 
V.  Ward,  68  id.  401 ;  Peoj}le  v.  Sufem,  68  id.  821 ;  Merritt 
V.  Village  of  Port  Chester,  71  id.  309 ;  IlincJdey  v.  Cooper, 
22  Ilun,  253 ;  Schreiber  v.  Kuefder,  49  Wis.  301 ;  Merrill  v. 
Taylor,  6  Neb.  236.)  The  oath  of  the  deputy  tax  commis- 
sioner appended  to  the  book  containing  the  assessment  of  the 
shares  of  the  National  Broadway  Bank  being  premature  is  a 
jurisdictional  defect  and  fatal  to  the  validity  of  the  assessment. 
(  WestfaU  V.  Preston,  49  N.  Y.  349 ;  ATJbany  City  Bk.  v. 
Maker,  lieceiver,  19  Blatchf.  C.  0. 175.)  The  legislature  may 
prescribe  the  kind  of  notice  and  the  mode  in  which  it  shall  be 
given,  but  it  cannot  dispense  with  all  notice.  {Stewart  v. 
Palmer,  74  N.  Y,  183,  1S8 ;  Laws  of  1859,  chap.  302,  §  9.) 
Where  a  later  statute  not  purporting  to  amend  a  former  one 
upon  the  same  subject  covers  the  whole  subject  and  was  plainly 
intended  to  furnish  the  whole  law  thereon,  the  former  statute 
will  be  held  to  be  repealed  by  necessary  implication,  although 
the  later  statute  contains  no  repealing  clause.  {Ileckman  v. 
Pinchney,  81  N.  Y.  211.) 

D.  J,  Dean  for  respondent.  The  tax  commissioners  had 
jurisdiction,  under  chapter  596  of  the  Laws  of  1880,  to  assess 
the  respondent  as  a  stockholder  in  the  National  Broadway 
Bank,  in  the  city  of  New  York,  on  the  value  of  his  shares  of 
stock  therein,  for  the  purpose  of  taxation  in  the  year  1881. 
{People,  ex  rel.  Bk.  of  Commerce,  v.  Comers  of  Taxes,  2  Black, 
620 ;  People,  ex  rel.  Bk.  of  Commonwealth,  9  Wall.  353 ;  Lionr 
herger  v.  Bouse,  id.  468;  2  R.  S.  [7th  ed.]  991 ;  People,  ex 
rd.  Williams,  v.  Weaver,  100  U.  S.  547;  People  v.  ConCrs, 
4  Wall.  244;  Stanley  v.  Supervisors,  15  Otto,  818;  Gallatin 
V,  Comers,  4  id.  415 ;  People  v.  Comers,  4  Wall.  244 ;  Albany 
City  Bk.  V.  Maher,  19  Blatchf.  C.  0.  178 ;  First  Nat.  BK  of 
Utica  V.  Waters,  id.  242.)  The  providing  of  a  separate 
system  for  the  taxation  of  certain  corporations  by  chapter  542 
of  the  Laws  of  1880,  does  not  operate  to  make  the  system 
provided  for  taxing  bank  shares  by  chaptet  696  of  the  Laws  of 
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1880  obnoxious  to  the  restrictions  of  section  5219  of  tlie  U. 
S.  Revised  Statutes.  {People^  ex  rel,  Weatoheater  F.  I.  Co.,  v. 
Comers,  91  N.  Y.  674 ;  Albanij  City  Bk.  v.  Maker,  19  Blatchf. 
C.  0.  178 ;  Yan  Allen  v.  Asaeaaors,  3  Wall.  584 ;  Farring- 
ton  V.  Tenn.,  95  TJ.  S.  687 ;  Union  Bk.  v.  State,  9  Terg. 
[Tenn.]  490 ;  DeliwShe  R.  R.  Tax,  18  Wall.  206 ;  Bradley 
V.  People,  4  id.  459 ;  Nal.  Bk.  v.  Commonwealth,  9  id.  353 ; 
People  V.  Cowlra,  4  id.-  256 ;  Hephum  v.  School  Dlat,  23 
id.  485  ;  Prov,  InaL  for  Savinga  v.  Boaton,  10  Mass.  583  ; 
Lionherger  v.  Rouae,  9  Wall.  476 ;  Tappen  v.  Merck,  BK,  19 
id.  540 ;  Everitt'a  Appeal,  71  Penn.  St.  219 ;  Mc  Yeagk  v. 
Ckicago,  49  111.  829 ;  Eoanaville  Bk.  v.  Britton,  15  Otto,  324.) 
In  the  absence  of  jurisdictional  errors,  there  is  no  power  in  the 
court,  at  this  stage  of  the  proceeding,  to  review  the  action  of 
the  commissioners  of  taxes,  and  remit  or  reduce  the  tax. 
Mygatt  v.  Waakbum,  15  N.  Y.  316  ;  Wade  v.  Maikeaon,  4 
Lans.  158;  Bailey  v,  Buell,  59  Barb.  158;  Palmer  v.  Zato- 
rence,  6  Lans.  282 ;  Darwin  v.  Strickland,  57  N.  Y.  492 ; 
Wkeeler  v.  Milla,  40  Barb.  6:14;  Metcalf  v.  Meaaenger, 
46  id.  325 ;  Laws  of  1859,  chap.  302,  §§  S-11 ;  id.,  §  20  ;  Laws 
of  1867,  chap.  410,  §  4 ;  Laws  of  1870,  chap.  382,  §  8 ;  On- 
tario Bk,  V.  Bunnell,  10  Wend.  186 ;  Eaton  v.  CaUen- 
der,  Hid,  91;  Van  RcTiaaelaer  v.  Wkitbeck,  5  Barb,  133; 
'  Van  Renaaelaer  v.  Cottrel,  7  id.  127 ;  Ckegaray  v.  Jenkina, 
5  K  Y.  376  ;  Vail  v.  Owen,  19  Barb.  22 ;  People  v.  Ilalaey, 
63  id.  547 ;  Barkyte  v.  Shepperd,  35  N.  Y.  238 ;  Foater  v.  Van 
Wyck,  2  Abb.  Ct.  of  App.  Dec.  107  ;  Oahom  v.  Danvera,  6 
Pick.  ^9  \  In  re  Boyd,  Aaaeaaora^  v.  Oray,  34  How.  323 ; 
Smitk  V.  Intern.  L,  Aaa,  Co,,  35  id.  126;  Bk,  of  Common, 
wealtk  V.  Mayor,  etc,,  43  N.  Y.  184 ;  Union  Steamboat  Co,  v. 
Bufalo,  82  id.  351 ;  Hill  v.  Sdlick,  21  Barb.  207 ;  Swift  v. 
Pougkkeepaie,  37  N.  Y.  511;  Gen,  Valley  Bk,  v.  Supra,  of 
JLivingaton,  53  Barb.  293.)  The  entry  of  the  assessed  valua- 
tion of  bank  sliares  in  the  city  of  New  York  in  a  separate  set 
of  books  is  not  a  failure  to  comply  with  the  provisions  of  the 
statutes,  and  assessments  so  entered  are  not  void.  {Foater  v. 
Van  Wyck,  2  Abb.  Ct  of  App.  Pec.  167  ;  Williama  v.  Wea- 
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very  75  N.  Y.  30.)  The  appellant  cannot  impeach  the  assess- 
ment on  the  ground  that  sufficient  notice  was  not  given  to  him. 
{In  re  De  Peyster^  80  N.  Y.  572  ;  Li  re  Lowdeiiy  89  id.  548 ; 
Meth.  P.  Church  v.  Baltirmre,  6  Gill,  391;  O'NeU  v. 
Bridge  Co.,  18  Md.  126  ;  Cooley  on  Taxation,  266.)  The  con- 
firmation of  the  assessment  and  laying  of  the  tax  by  the  board 
of  aldermen  is  sufficient.  {BiUinga  v.  Mayor,  etc.,  68  N.  Y. 
416.)  The  oath  taken  by  the  deputy  tax  commissioner  is  suf- 
ficient to  fulfill  the  requirements  of  the  statutes.  {In  re  Ken- 
doll,  85  N.  Y.  305 ;  In  re  M.  ds  H,  R.  It.  Co.,  19  Wend.  135  ; 

Weeks  v.  Ellis,  2  Barb.  320;  PeopU  v.  Cook,  8  N.  Y.  67; 
People  V.  Ilopson,  1  Denio,  674 ;  Parish  v.  Golden,  35  N.  Y. 
462;  B.  i&  S.  L.  R.  R.  Co.  v.  Supervisors  of  Erie  Co.,  48  id. 
93 ;  Stockle  v.  SUshes,  41  Mich.  615.)  Chapter  230  of  the 
Laws  of  1843  is  not  unconstitutional  as  depriving  the  appellant 
of  liberty  and  property  without  due  process  of  law,  and  with- 
out a  trial  by  jury.  (Const,  of  United  States,  amendment  5; 
Const,  of  New  York,  art.  1,  §§  1,  2,  5  ;  Murray^ s  Lessee  v. 
Hoboken  Land  Co.,  18  How.  [U.  S.]  272 ;  Weimer  v.  Bun- 
bury,  30  Mich.  201-211 ;  Stats  v.  Allen,  2  McCord,  56 ;  Rock- 
well V.  Nearing,  35  N.  Y.  302 ;  Ilai^is  v.  Wood,  6  Munr.  G42 ; 
MoMUlen  v.  Anderson,  95  U.  S.  37-41 ;  In  re  Trustees  If. 

Y.  P.  E.  Pub.  School,  31  K  Y.  579 ;  Cooley  on  Taxation,  33, 
36.) 

EuGER,  Ch.  J.  Upon  an  application  by  the  receiver  of 
taxes  of  New  York  to  the  Court  of  Common  Pleas,  the 
appellant  was  adjudged  guilty  of  misconduct  in  refusing 
to  pay  the  tax  assessed  upon  his  personal  property  for  the 
year  1881,  and  a  fine  was  imposed  upon  him  therefor.  The 
proceeding  was  had  under  the  provisions  of  chapter  230,  Laws 
of  1843,  and  was  conducted  in  conformity  therewith.  The  tax 
in  question  was  predicated  upon  the  customary  annual  assess- 
ment of  property,  liable  to  taxation  under  the  general  laws  of 
the  State,  but  was  in  this  instance  based  upon  an  assessment  of 
the  value  of  national  bank  shares  owned  by  the  appellant. 
The  number  of  shares  so  owned  by  the  defendant  and   the 
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estimated  value  thereof,  was  furnished  by  liim  to  the  assess- 
ment officers,  and  upon  the  information  thus  obtained,  with  that 
derived  from  other  sources,  said  shares  were  appraised  at  their 
actual  value,  and  the  amount  thus  assessed  was  placed  in  the 
lists  provided  for  the  enrollment  of  property  of  that  descrip- 
tion. Certain  irregularities  are  alleged  to  have  occurred  in  the 
proceedings  for  the  assessment  of  the  property  which  it  is 
claimed  were  jurisdictional  in  character,  and  ought  to  render 
such  assessment  invalid  and  the  tax  levied  thereon  void. 

It  is  quite  true  if  any  act  which  was  required  by  law  to  bo 
performed  by  the  assessment  officers,  and  which  is  made  thereby 
the  condition  of  a  valid  assessment,  has  been  omitted  by  them, 
it  will  render  the  assessment  void.  We  have  been  unable, 
however,  to  find  any  such  irregularity  in  the  proceedings. 
Those  claimed  to  exist  are  the  following : 

That  the  deputy  tax  commissioners  failed  to  comply  with 
section  7  of  chapter  302  of  the  Laws  of  1859,  which  required 
them  personally  to  examine  "  each  and  every  house,  building 
lot,  pier  or  other  assessable  property,"  and  furnish  under  oath 
to  the  commissioners  of  taxes  and  assessment  a  detailed  state- 
ment of  such  property,  witli  the  name  of  the  owner  or  occu- 
pant, "  with  such  other  information  in  detail  relative  to  persofial 
property,"  as  said  commissioners  may  from  time  to  time  re- 
quire. This  provision  very  obviously  refers  only  to  real 
property  except  in  the  clause  expressly  referring  to  personal 
property,  and  there  is  no  claim  that  that  requirement  has  been 
omitted.  This  view  of  the  statute  was  assumed  by  this  court 
in  Brevoort  v.  City  of  Brooldyn  (89  N.  T.  128)  and  seems 
to  be  required  by  the  plain  inapplicability  of  the  provision  to 
assessments  of  personal  property. 

It  is  also  claimed  that  the  oath  required  to  be  made  to  the 
statement  directed  to  be  returned  by  the  deputy  to  the  com- 
missioners of  taxes  and  assessments  was  improperly  made,  in 
that,  it  was  sworn  to  on  the  eighth  instead  of  the  second  Mon- 
day of  January,  being  the  tenth.  There  is  no  provision  re- 
quiring such  oath  to  be  made  on  any  particular  day,  and  tho 
whole  object  and  intent  of  the  statute  in  respect  thereto  is 
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complied  with,  provided  it  be  taken  after  the  examination  of 
property  is  made  by  the  deputy  commissioner,  and  before  the 
statement  is  filed  with  the  commissioners  on  the  second  Monday 
of  January  thereafter. 

It  is  also  claimed  that  the  entry  of  the  assessments  for 
national  bank  shares,  upon  a  list  or  book  separate  from  other 
assessments  for  personal  property  against  individuals  in  the 
city  renders  such  assessment  void.  It  is  provided  by  section  3, 
chapter  696,  Laws  of  1880,  that  such  "  shares  shall  be  included 
in  the  valuation  of  the  personal  property  of  such  stockholders 
in  the  assessment  of  taxes  at  the  place,  city,  town  or  ward 
where  such  bank,  banking  association  or  trust  company  is 
located  and  not  elsewhere,  whether  the  stockholder  resides  in 
said  place,  city,  town  or  ward  or  not."  Sections  4  and  5  of 
chapter  410  of  the  Laws  of  1867  provide  for  the  assessment 
of  personal  property  in  the  city  of  New  York  upon  separate 
rolls  from  that  of  real  estate.  In  the  General  Laws  of  the 
State  the  personal  property  of  an  individual  is  required  to  be 
assessed  against  him  in  the  place  of  his  residence,  and  assess- 
ments of  real  estate  follow  the  location  of  such  property. 

It  must  follow  as  the  necessary  consequence  of  these  require- 
ments when  the  individual  assessed  does  not  live  in  the  same 
ward  in  which  the  bank  is  located  wherein  he  owns  sliares, 
and  does  not  own  real  estate  therein,  that  his  assessment  for 
bank  shares  must  be  made  upon  lists  especially  prepared  for 
that  purpose,  in  the  ward  where  it  is  located,  or  the  property 
mnst  altogether  escape  assessment  and  taxation.  The  familiar 
rule  that  a  statute  must  be  ^  construed  as  to  give  it  effect  and 
to  avoid  a  result  which  would  render  it  inoperative,  if  it  bo 
reasonably  susceptible  of  such  an  interpretation,  would  seem  to 
require  ns  to  sanction  the  only  mode  of  assessment  which  seems 
capable  of  securing  the  benefits  designed  by  the  statute. 

It  is  also  cl6ar  that  the  tax  payer  has  not  been  deprived  of 
any  substantial  benefit  by  the  mode  thus  pursued.  The  statute 
gives  information  to  him  of  the  place  where  the  roll  is  to  be 
deiwsited  for  examination,  and  the  length  of  time  during  which 
it  is  to  be  there  kept  for  inspection,  and  of  his  opportunity 
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during  such  time,  to  apply  to  the  proper  officers  for  the  correc- 
tion of  any  errors  which  he  may  find  in  his  assessment.  Not 
only  this,  but  the  commisguoners  of  taxes  and  assessments  are 
also  required  to  advertise  the  fact  of  the  completion  of  the  an- 
nual record  containing  all  assessments  upon  property  in  the 
city  of  New  York,  and  the  time  when  the  same  will  he  ready 
for  inspection  hy  tax  payers,  and  to  keep  the  same  in  the  tax 
commissioner's  office,  open  for  tliat  purpose,  from  the  second 
Monday  in  January  to  the  thirtieth  day  of  April  thereafter. 
There  is  no.  complahit  but  that  these  requirements  were  com- 
plied with,  or  but  that  the  appellant  had  actual  notice  of  the 
assessment  in  question,  in  ample  time  to  procure  its  correction 
if  any  error  existed  therein ;  in  fact  it  affirmatively  appears 
that  tiie  relator  did  appear  before  the  commissioners  of  taxes 
on  the  12th  day  of  April,  1881,  and  made  affidavit  upon  which 
he  procured  a  sutetantial  reduction  of  the  assessment  in  ques- 
tion. {Matter  of  De  Peystery  80  K  Y.  665 ;  MaUer  of 
Lowd^Tiy  89  id.  548.) 

It  does  not  appear  that  there  is  any  provision  of  law  requir- 
ing the  assessments  of  individuals  for  bank  shares  in  New  York 
to  be  made  otherwise  than  in  the  mode  adopted  in  this  case, 
and  in  the  absence  of  such  provisions  we  do  not  see  why  the 
practice  here  pursued  waa  not  in  harmony  with  the  general  regu- 
lations applicable  to  the  subject,  and  did  not  afford  to  the  appel- 
lant the  same  opportunity  for  correction  and  notice  of  the  assess- 
ment in  question  that  was  given  to  all  other  tax  payers  of  similar 
assessments  in  New  York.  There  is  nothing  in  section  5219 
of  the  Revised  Statutes  of  the  United  States,  which  either  im- 
phedly  or  expressly  condemns  the  mode  of  registering  the  as- 
sessment adopted  in  this  case.  That  section  provides  that 
nothing  contained  in  that  act  shall  prevent  the  shares  owned 
by  an  individual  in  a  national  bank  from  being  included  iu 
the  valuation  of  his  personal  property  in  assessing  taxes  imposed 
by  the  authority  of  the  State  in  which  the  bank  is  located. 
The  mere  ministerial  act  of  the  officers  in  estimating  and  noting 
the  result  of  the  judicial  determination,  as  to  the  liability  of  the 
individual,  and  the  value  and  assessability  of  his  personal  prop- 
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erty,  provided  such  act  does  not  produce  an  inequality  of 
assessment,  are  not  affected  by  the  provisions  of  the  section. 
The  section  purports  onl}-  to  affect  the  judicial  act  of  the  asses- 
sors in  including  the  value  of  bank  shares  in  the  assessments  of 
property  and  not  to  regulate  its  exercise  except  in  respect  to 
tlie  rate  of  taxation  and  assessment  adopted.  The  provisions 
pertaining  to  the  assessment  of  bank  shares  in  New  York  are 
essentially  different  from  those  considered  by  Judge  Wallace 
in  Albany  City  Bank  v.  Maker  (19  Blatchf.  174).  The 
views  there  expressed  are  inapplicable  to  the  modes  of  assess- 
ment prescribed  in  the  city  of  New  York,  and  apply  only  to 
cases  where  the  assessment  of  both  real  and  personal  property 
is  required  by  statute  to  be  made  on  the  same  book  or  roll. 
The  views  we  have  expressed  are  sustained  hy  the  decisions  of 
this  court  in  Foster  v.  Van  Wyclc  (2  Abb.  Ct.  App.  Dec.  167), 
and  also  by  Williams  v.  Weaver  (75  N.  Y.  30),  which  in  this 
respect  was  unaffected  by  tlie  subsequent  proceedings  in  that  case. 
There  are  no  other  objections  affecting  the  regularity  of  the 
proceedings  for  assessment,  which  are  of  sufficient  importance 
to  merit  notice. 

It  is  further  objected  by  the  appellant  that  "  the  system  of 
taxing  the  appellant's  national  bank  shares  resulted  in  taxing 
the  moneyed  capital  invested  in  them  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  this  State  invested  in  other  investments/'  The 
particular  ground  upon  which  the  appellant  bafies  this  point  is 
the  claim  that  "  there  is  no  law  upon  our  statute  books  for  the 
taxing  of  shares  of  stock  of  railway  companies,  street  railways, 
ferry  and  canal  companies,  fire  and  life  insurance,  trading  and 
other-  miscellaneous  companies,  and  the  deposits  in  savings 
banks."  This  claim  seeuis  to  be  unfounded  in  fact.  A  careful 
examination  of  the  statutes  and  a  comparison  of  the  burdens 
laid  upon  the  property,  capital  and  business  of  the  people  under 
the  laws  of  the  State  will  sliow  that  the  money  invested  in 
national  banks  is  subjected  to  no  greater  burden  than  that  im- 
posed upon  other  species  of  assessable  property.  Capital  in- 
vested in  national  banks  is  taxable  only  upon  the  individuals 
SiCKELS  — Vol.  LVII.  24 
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owning  shares  therein,  and  for  the  purpose  of  such  taxation  is 
assessable  like  all  other  personal  property  liable  to  taxation  in 
the  State,  at  its  actual  value.  Such  shares  were  originally  made 
assessable  by  chapter  761  of  the  Session  Laws  of  1866,  under 
the  authority  of  the  act  of  Congress,  section  5219,  which  ex- 
pressly permitted  such  assessment,  subject  only  to  the  restric- 
tions "  that  the  taxation  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,"  and  that  the  shares  of  such .  stock 
owned  by  a  non-resident  of  the  State  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere.  The 
act  of  1866  was  amended  by  chapter  596  of  the  Laws  of  1880, 
and  chapter  477  of  the  Laws  of  1881,  so  as  to  authorize  the 
allowance  to  a  tax  payer  upon  bank  shares  of  all  the  deductions 
and  exemptions  allowed  by  law  in  assessing  the  value  of  other 
taxable  personal  property  owned  by  individual  citizens  of  the 
State.  Tlio  only  result  of  this  legislation  has  been  to  bring  the 
capital  invested  in  national  banks  within  the  taxing  power  of 
the  State  and  place  it  on  terms  of  equality,  with  reference  to 
general  taxation,  with  all  other  assessable  personal  property 
therein.  The  general  laws  of  the  State  require  all  property, 
both  real  and  personal,  no  matter  by  whom  owned,  except  in 
certain  cases  of  special  exemption,  to  bo  assessed  for  purposes 
of  taxation.  This  requirement  embraces  all  property  owned 
by  individuals  as  well  as  corporations,  and  includes  all  shares 
of  stock  held  by  individuals  in  corporations,  except  in  cases 
where  the  capital  stock  of  such  corporations  is  itself  liable  to 
taxation  as  against  the  corporation.  (§§  1,  2,  3,  4,  5,  6,  7,  pp. 
981  and  982,  R.  S.  [7th  ed.] ;  §  1,  p.  1036,  E.  S.  [7th  cd.]  ) 
By  special  provision  of  law  all  assessments  upon  capital  em- 
ployed in  banking  corporations,  whether  national  or  State,  are 
required  to  be  made  in  the  same  manner  and  to  have  in  view 
the  placing  of  these  institutions  on  terms  of  absolute  equality. 
(Chap.  140,  Laws  of  1880.)  The  various  railroad,  ferry,  canal, 
manufacturing  and  other  industrial  corporations  referred  to  by 
the  appellant,  are  not  only  liable  to  taxation,  eitJier  upon  their 
capital  stock,  or  upon  their  shares  held  by  individuals  which  are 
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substantially  the  equivalents  of  each  other,  but  are  also  subject 
to  contributions  from  their  gross  receipts,  taxes  upon  franchises 
and  other  impositions  from  which  bank  capital  is  altogether 
exempt'.  (Chap.  456,  Laws  of  1857;  chaps.  534  and  542,  Laws 
of  1880 ;  chap.  477,  Laws  of  1S81 ;  §  7,  p.  982,  R.  S.  [7th  ed.].) 
Our  system  of  laws  with  reference  to  the  taxation  of  incorpo- 
rated companies,  and  capital  invested  therein,  has  been  carefully 
framed  with  a  view  of  reaching  all  taxable  property  and  sub- 
jecting it  to  equality  of  burden  so  far  as  that  object  is  attain- 
able in  a  matter  so  complex.  In  view  of  the  wide  variation  in 
the  employable  value  of  such  investments,  and  the  frequent 
mutations  in  their  condition,  it  is  by  no  means  certain  that  this 
object  has  not  been  attained  with  reasonable  accuracy.  It  is 
quite  clear  from  even  this  cursory  review  of  the  statutes  that  if 
any  discrimination  is  made  by  our  laws  in  taxing  capital  in- 
vested, it  is  not  to  the  prejudice  of  that  employed  in  banking 
corporations. 

Even  if  this  were  not  the  result  of  the  statute,  we  are  of  the 
opinion  that  investments  in  the  shares  of  the  companies  named, 
does  not  come  within  the  meaning  of  that  clause  in  the  Federal 
statutes,  referring  to  other  moneyed  capital  in  the  hands 
of  individuals.  That  phrase  as  generally  employed,  distin- 
guishes such  capital  from  other  personal  property,  and  invest- 
ments, in  the  various  manufacturing  and  industrial  enterprises. 
And  this  is  the  sense  in  which  it  is  used  in  our  tax  laws  as 
appears  by  reference  to  the  statutes.  (§§  3,  4,  p.  982,  R.  S. 
[7th  ed.] ;  chap.  195,  Laws  of  1845 ;  chap.  456,  Laws  of  1857 ; 
chap.  24(J,  Laws  of  1863  ;  §  1,  p.  1036,  R.  S.  [7th  ed.]  ;  chap. 
542,  Laws  of  1880,  and  the  laws  amendatory  thereof.)  Such  is 
also  believed  to  be  the  meaning  attached  to  these  words  as  gener- 
ally used  in  the  Federal  statute.  The  obvious  intent  of  the 
Federal  statute  was  to  prevent  discrimination  against  invest- 
ments in  national  bank  shares,  and  put  them  upon  terms  of 
equality  as  to  taxation  with  similar  institutions  and  investments 
in  the  several  States,  and  the  language  of  the  statute  seems  to 
liave  been  selected  with  reference  to  that  object.  The  rule  of 
comparison  stated  therein  is  not  with  the  rate  of  taxation  imposed 
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upon  personal  property  generally,  or  with  specific  investments 
in  mining,  manufacturing  or  the  various  other  industrial  cor- 
porations organized  throughout  the  State,  but  with  other 
"  moneyed 'capital "  in  tlie  hands  of  individual  citizens.  These 
are  words  of  limitation  as  well  as  of  description  and  are  to  be 
defined  according  to  the  meaning  wliich  has  been  generally 
given  to  them. 

It  was  said  in  EvanaviUeBk.  v.  Britton  (105  U.  S.  322,  324) 
that  "  the  act  of  Congress  docs  not  make  the  tax  on  personal 
property  the  measure  of  the  tax  on  bank  shares  in  the  State, 
but  the  tax  on  moneyed  capital  in  the  hands  of  the  individual 
citizen."  "  Undoubtedly  there  may  be  much  personal  property 
exempt  from  taxation,  without  giving  bank  shares  a  right  to 
similar  exemption,  because  personal  property  is  not  necessarily 
moneyed  capital."  In  Providence  Inst,  for  Savings  v.  Boston 
(101  Mass.  575, 583)  it  is  said  '*  that  this  clause  was  obviously 
intended  to  preclude  the  possibility  that  property  of  that  de- 
scription should  be  singled  out  for  special  and  peculiar  taxa- 
tion. Its  operation  would  bo  to  prevent  oppressive  and 
hostile  discriminations  unfavorable  to  th6  banks."  It  might 
well  seem  reasonable  to  Congress  to  take  some  precaution  that 
the  banks  in  each  State  should  be  taxed  only  at  the  same  rate, 
and  generally  in  the  same  manner,  as  the  moneyed  capital  of 
individual  citizens  in  the  same  State.  It  was  claimed  in  Hep- 
hum  v.  The  School  Directors  (23  Wall.  480, 481),  that  the  words 
"  moneyed  capital,"  as  used  in  the  act,  signified  only  money 
put  out  at  interest,  but  the  court  there  held  that  such  a  con- 
struction was  too  narrow,  and  that  the  phrase  include'd  stock  in 
banks  and  perhaps  other  stocks  and  securities.  The  court  in 
that  case  further  held  that  the  exemption  of  some  moneyed 
capital  from  assessment  did  not  necessarily  invalidate  a  statute 
authorizing  an  assessment  upon  national  bank  shares,  saying 
that  "  it  could  not  have  been  the  intention  of  Congress  to  ex- 
empt bank  shares  from  taxation  because  some  moneyed  capital 
was  exempt." 

We  are,  therefore,  of  the  opinion,  even  if  it  could  be  shown 
that  there  were  some  corporations,  or  some  personal  property 
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that  wiis  subject  to  a  less  rate  of  taxation  than  that  of  capital 
employed  in  banking  corporations,  it  would  not  vitiate  the  law 
imposing  taxes  upon  shares  in  banks,  unless  it  appeared  to  be 
the  clear  intent  of  the  legislature  thereby  to  effect  discrimina- 
tion against  them. 

It  is  further  claimed  "  that  the  proceedings  under  chapter 
230  of  the  Laws  of  1S43  would  deprive  the  appellant  of  his 
property  and  liberty,  without  due  process  of  law."  There  is  no 
foundation  for  this  claim. 

The  proceedings  by  which  taxes  for  governmental  purposes 
have  been  assessed,  levied  and  collected  from  tlie  citizen  have 
always  been  regarded  as  administrative,  and  not  judicial  in  their 
•character,  and  to  constitute  due  process  of  law  within  tlie  mean- 
ing of  the  Constitution.  Such  proceedings  have  from  necessity 
been  exercised  by  governments  during  all  times,  by  summary 
niethods  of  procedure,  and  to  require  the  deliberation  and 
delay  incidental  to  judicial  proceedings  in  the  exercise  and 
enforcement  of  the  taxing  power  by  government  would  seri- 
ously cripple  its  efficiency,  if  not  destroy  its  existence.  These 
methods  were  in  exercise  and  existence  long  before  the  adop- 
tion of  the  Constitution,  and  have  never  been  supposed  to  be 
affected  thereby.  In  the  Matter  of  the  N,  Y.  F.  K  PuhUe 
School  (31  N.  Y.  574,  584)  Judge  Denio  says,  that  "  in  execut- 
ing the  taxing  power,  the  legislature  provides  such  agencies  and 
safeguards  against  surprise,  mistake  or  injustice,  as  it  thought 
expedient.  It  is  manifestly  proper  that  the  tax  payers  should 
have  notice  of  the  imposition  proposed  to  be  laid  upon  them, 
and  an  opportunity  for  making  suggestions  and  explanations  to 
the  proper  administrative  board  or  officer ;  and  this  is  generally 
secured  in  all  well-considered  systems  of  taxation.  But  it  is 
for  the  legislature  to  determine  and  prescribe,  in  every  case, 
what  shall  be  sufficient,  and  there  is  not,  that  I  am  aware  of, 
any  constitutional  provision  bearing  on  the  subject."  Judge  Por- 
ter, in  Rockwell  v.  Nearing  (35  N.  Y.  302,  308),  says  :  '*  There 
are  many  examples  of  summary  proceedings,  which  were  recog- 
nized as  due  process  of  law,  at  the  date  of  the  Constitution,  and 
to  these  the  prohibition  has  no  application."     The  Supreme 
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Court  of  the  United  States  in  Murraxfs  Lessee  v.  Ilohoken 
Land  and  Improvement  Co.  (18  How.  [U.  S.]  272),  stated, 
"  that  probably  there  are  few  governments  which  do  or  can 
permit  their  claims  for  public  taxes  either  on  the  citizen  or  the 
officers  employed  for  their  collection  or  disbursement  to  become 
subjects  of  judicial  controversy  according  to  the  course  of  the 
law  of  the  land.  Imperative  necessity  has  formed  a  distinction 
between  such  claims  and  all  others,  which  has  sometimes  been 
carried  out  by  summary  methods  of  proceeding  and  sometimes 
by  sj'stems  of  fines  and  penalties,  but  always  in  some  way  ob- 
served and  j'ielded  to."  (See,  also,  McMiUen  v.  Anderson^ 
95  U.  S.  37 ;  Harris  v.  Wood^  6  Monr.  642 ;  Weiiner  v.  Bun- 
lury,  30  Mich.  201.) 

As  wo  have  seen,  the  appellant  had  full  notice  of  the  pro- 
ceedings for  the  imposition  of  the  tax  in  question,  and  an 
opportunity  to  question  their  correctness  by  proceedings  to  re- 
view the  action  of.  the  assessing  officers,  if  he  had  felt  aggrieved 
thereby,  but  having  omitted  to  exercise  that  right  he  is  now 
estopped  from  raising  any  question  aflFecting  the  regularity  of 
the  proceedings,  or  the  exercise  of  the  judicial  powers  con- 
ferred upon  the  assessors  in  making  the  assessment  in  question. 

We  have  thought  it  unnecessary  to  discuss  other  answers  to 
the  points  raised,  and  other  questions  presented  upon  the  briefs 
of  counsel  as  they  are  either  embraced  in  w^hat  has  been 
already  said,  or  are  too  plain  to  require  serious  notice. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Morris  H.  Smith,  Appellant,  v.  Thb  Lono  Island  Railroad 
loT^  Company,  Respondent. 

118    631  ^ 


To  entitle  a  person  appointed  Becretary  of  a  railroad  corporation,  who  is  not 
a  director  or  stockholder,  to  charge  a  reasonable  compensation  for  his  ser- 
vices,  it  is  not  essential  that  a  rate  of  compensation  should  be  agreed 
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upon,  or  tliat  there  shoald  be  an  express  agreement  to  pay  a  compensa- 
tion. In  this  respect  he  stands  in  no  different  position  from  an  employe 
of  any  other  grade,  who  has  rendered  services  at  the  request  of  the  cor> 
por&tion. 

It  is  a  necessary  conclusion  from  the  fact  of  the  election  by  the  board  of 
directors  of  the  corporation,  the  acceptance  of  the  office  and  the  discharge  ^ 
of  its  duties,  that  the  services  were  rendered  at  the  request  of  the  corpo- 
ration, and  these  circumstances  prima  facie  raise  an  implied  obligation 
on  the  part  of  the  corporatiou  to  make  compensation;  and,  to  rebut  that 
presumption,  there  should  be  clear  evidence  that  the  servicea  were  to  be 
gratuitous. 

Smith,  V.  L.  L  R  R,  Co.  (32  Hun,  88),  reversed, 

(Argued  March  18,  1886  ;  decided  April  13,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court,  in  the  second  judicial  department,  made  February  12, 
1884,  which  reveraed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee.     (Reported  below,  32  Ilun,  38.) 

This  action  was  brought  to  recover  compensation  for  services 
alleged  to  have  been  rendered  by  plaintiff  to  defendant  os  its 
secretary. 

B.  F.  Dunning  for  appellant.  It  was  error  for  the  General 
Term  to  hold,  as  matter  of  law,  that  because  plaintiff  was  sec- 
retary of  the  defendant,  and  no  agreement  was  made  as  to  his 
compensation,  that  he  could  not,  therefore,  recover  for  his  ser- 
vices. (Pierce  on  Railroads,  31 ;  [Angell  &  Ames  on  Corp. 
[10th  ed.]  335,  note  2;  R.  R.  L  <b  St.  Z.  R.  R,  Go.  v.  Sage, 
65  m.  328 ;  Am.  Cent.  R.  R.  Co.,  52  id.  174 ;  Holder  v.  Laf., 
B.  <k  M.  Ry.  Co.,  71  id.  106 ;  Fraylor  v.  Sonora  Min.  Co.,  17 
Cal.  594;  Oridley  v.  La/.,  B.  c6  JU.  Ry.  Co.,  71  id.  200; 
Sania  Clara  M.  A.  v,  Meredith,  49  Md.  389  ;  Laf.,  B.  cfe  M. 
Ry.  Co.  V.  Cheeney,  87  111.  446.) 

Edward  E.  Sprague  for  respondent.  The  law  will  not  im- 
ply a  promise  on  the  part  of  corporations  to  pay  their  officers 
for  official  services.  {TalcoU  v.  OlcoU  Manfg.  Co.,  11  N.  Y. 
Weekly  Dig.  141 ;  KUpatrick  v.  Penrose  Ferry  Bridge  Co., 
49  Penn.  St.  118 ;    Austin  City  R.  R.  Co.  v.  Svoisher,  15 
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Rep'r,  760 ;  Holland  v.  Lewiston  Bk.^  62  Me.  665 ;  Citizens^ 
NaL  Bh,  V.  Elliott^  55  Iowa,  106 ;  Olney  v.  Ghadsey,  7  R.  I. 
229 ;  Sawyer  v.  Bh.,  6  Allen,  207;  Oarriey  v.  A.  c6  G.  W.^ 
68  N.  Y.  3G7.).  The  plaintiffs  services  were  clearly  gratuitons, 
as  matter  of  fact. .  {Shultz  v.  Hoagland^  85  N".  Y.  46:l- ;  Knioh. 
L,  I,  Co,  V.  Nelson^  78  id.  143 ;  Wood  on  Master  and  Servant, 
§  62 ;  Beeve  v.  Becve^  1 F.  &  F.  2S0 ;  Davidson  v.  Westchester 
G.  Z,  Co.,  99  N.  Y.  558 ;  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wend.  652 ;  McCarthy  v.  Mayor,  etc.,  96  N.  Y*  1 ;  Biley  v. 
Mayor,  etc.,  id.  331;)  The  amount  of  damages  awarded  by 
the  referee  was  excessive.  {Godfrey  v.  Moser,  66  N.  Y.  250; 
Gray'Y.  Supervisors,  93  id.  603;  Lake  v,  Nathans,  67  id. 
689  ;  Coffin  v.  Reynolds,  39  id.  64:4.) 

Andrews,  J,  Upon  the  question  of  fact,  whether  the 
services  rendered  by  the  plaintiff,  as  secretary  of  the  defendant, 
were  rendered  gratuitously  and  withont  expectation  on  the 
part  either  of  the  plaintiff  or  defendant  that  compensation 
would  be  made,  wo  concur  with  the  conclusion  reached  by  the 
referee.  Wo  deem  it  unnecessary  to  state  in  detail  the  evi- 
dence bearing  upon  the  question,  and  shall  content  ourselves 
with  stating  in  general  terms  what,  in  our  judgment,  are  the 
controlling  considerations.  The  services  were  rendered  at  the 
request  of  the  defendant.  This  is  the  necessary  conclusion 
from  the  conceded  facts  that  he  was  elected  secretary  by  the 
board  of  directors  and  accepted  the  office  and  discharged  its 
duties.  These  circumstances  prima  faeie  raised  an  implied 
obligation  on  the  part  of  the  defendant  to  make  compensation, 
and,  in  order  to  rebut  the  implication,  there  should  be  clear 
evidence  that  the  services  were  to  be  gratuitous.  The  burden 
was  upon  the  defendant  to  establish  this  defense.  It  is  not 
claimed  that  there  was  any  express  agreement  or  understanding 
with  the  plaintiff  that  he  was  to  servo  without  compensation. 
He  was  neither  stockholder  nor  director  of  the  defendant,  and 
stood  in  no  relation  to  the  company  which  entitled  it  to  his 
gratuitous  service,  or  which  made  it  his  interest  to  serve  the 
company  without  compensation.     He  testifies  that  he  expected 
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compensation,  and  upon  this  point  ho  is  confirmed  by  the  testi- 
mony of  one  of  the  directors.  There  is  no  evidence  to  show 
that  the  defendant  did  not  expect  to  compensate  the  plaintiff. 
It  had  paid  a  salary  to  the  prior  incumbent.  The  services 
incident  to  the  office  were  not  merely  nominal,  but  were  valu- 
able, and  no  presumption  exists  that  an  employe  of  a  business 
corporation  is  to  serve  without  compensation.  Even  if  such 
an  expectation  existed  in  this  case  on  the  part  of  the  defend- 
ant, it  would  not  be  a  defense  unless  justified  by  the  acts  or 
conduct  of  the  plaintiff.  The  facts  relied  upon,  that  the  plain- 
tiff was  book-keeper  for  Wallace  &  Co.  and  that  his  services  as 
secretary  were  rendered  during  business  hours,  when  Wallace 
&  Co.  were  entitled  to  his  services,  under  his  contract  of  em- 
ployment with  them,  and  that  the  plaintiff  presented  no  daim 
for  compensation  during  the  five  years  in  which  he  acted  as 
secretary,  do  not,  we  think,  countervail  and  overcome  the  pre- 
sumption arising  from  his  employment  as  secretary,  that  com- 
pensation was  to  be  made.  Their  probative  force,  upon  one 
side  or  the  other,  depends  upon  the  inferences  to  be  drawn 
therefrom.  Wallace  &  Co.  were  large  stockholders  of  the 
defendant  and  its  financial  agents,  and  one  of  the  firm  was  a 
director  of  the  company  until  1875.  .  It  is  not  an  unreasonable 
supposition  that  they  were  willing  to  consent  that  the  plaintiff 
should  act  as  secretary  and  perform  the  duties  of  the  office  from 
considerations  of  convenience  and  interest.  The  relation  of 
the  plaintiff  to  Wallace  &  Co.  might  furnish  some  ground  for 
an  inference  that  the  firm  was  to  receive  the  compensation  for 
his  services,  but  not  that  the  service  was  to  be  gratuitous. 
The  inference  sought  to  be  drawn  from  the  omission  of  the 
plaintiff  to  present  a  claim  for  compensation  until  after  he  was 
superseded  in  the  office,  although  a  circumstance  of  some 
importance,  is  not,  we  think,  a  sufficient  answer  to  a  demand 
based  upon  an  employment  to  render  service,  and  especially 
where  no  apparent  reason  exists  why  a  gratuitous  service 
should  be  rendered  or  expected.  The  point  is  made  on  the 
part  of  the  defendant  that  the  office  of  secretary,  being  a  cor- 
porate office,  no  right  to  compensation  exists  in  the  absence 
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of  an  express  contract.  The  cases  cited  do  not  support  this 
contention.  The  rule  that  directors  or  trustees  cannot  recover 
for  services  rendered  for  the  corporation  upon  an  implied  prom- 
ise, is  an  application  of  the  general  rule  applicable  to  trustees. 
But  we  perceive  no  reason  of  policy  or  justice  which  should 
prevent  a  person  appointed  as  secretary,  and  who  is  neither  a 
director  nor  stockholder,  from  receiving  a  reasonable  comp!en- 
sation  for  his  services,  although  no  rate  of  compensation  was 
agreed  upon  and  there  was.no  express  agreement  that  compen- 
sation should  be  made.  Such  an  officer  in  this  respect  stands 
in  no  different  position  from  an  employe  of  any  other  grade 
who  has  rendered  services  at  the  request  of  the  corporation. 
We  have  examined  the  exceptions  and  find  none  which 
requires  special  notice.  The  point,  that  the  allowance  by  the 
referee  was  excessive,  was  not  regarded  by  the  General  Term 
in  its  opinion,  and  while  the  evidence  as  to  the  value  of  the 
services  was  conflicting,  wo  do  not  think  the  judgment  of  the 
referee  upon  this  point  should  be  disturbed. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  on  the  report  of  the  referee  affirmed,  with  costs. 

All  concur. 

Ordered  accordmgly. 


John  J.  Hallahan,  Respondent,  v.  Thb  New  Tobk,  Lake 

Ebie  and  Western  Railroad  Company,  Appellant- 
Plain  tiff,  a  passenf^er  la  one  of  defendant's  cars,  was  sitting  hj  an  open 
window  with  his  elbow  on  the  window  sill,  when  it  was  strack  hj  a  crane 
used  to  deliver  the  mail  to  passing  trains.  In  an  action  to  recover  dam- 
ages for  the  injury,  a  witness,  after  describing  the  position  of  the  plain- 
tiflTs  elbow  npon  the  window  sill,  added:  "  I  should  judge  that  it  could  not 
project  out  of  the  window  hy  the  position  that  he  held  it  in  the  car ; " 
also  that  'Mt  could  not  be  outside  of  the  car."  JSidd,  that  the  testi- 
mony was  competent;  that  it  was  not  merely  an  opinion,  but  a  statement 
of  facts,  without  a  positive  allegation  as  to  its  accuracy;  but,  even  if  re- 
garded  as  an  opinion,  as  it  was  being  based  upon  personal  knowledge 
of  the  facts,  it  was  competent. 
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Another  witness,  who  had  testified  that  he  heard  a  rattling  noise  on  the 
side  of  the  car,  was  asked  and  permitted  to  answer  tinder  objection  and 
exception,  '*  JDid  jou  notice  anj  confusion  produced  among  the  passen- 
gers bj  the  noise  on  the  outside  of  the  car  ?  "  Heid  no  error;  that  the 
testimony  was  competent  as  part  of  the  res  gesta, 

(Argued  March  17,  1886  ;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  9,  1884,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  occasioned  by  defendant's  negligence. 

Plaintiff  was  a  passenger  upon  a  train  on  defendant's  road ; 
he  was  sitting  by  an  open  window  of  the  car  with  his  elbow  on 
the  window  sill ;  in  passing  a  station  where  the  train  did  not 
stop,  but  took  the  mail  from  a  crane  placed  near  the  track, 
the  arm  of  the  crane  struck  plaintiffs  elbow,  and  inflicted  the 
injury  complained  of. 

The  further  facts,  so  far  as  material  to  the  questions  dis- 
cussed, are  stated  in  the  opinion. 

Lewis  JEJ,  Oarr  for  appellant.  The  jury  were  properly  in- 
structed that  if  the  plaintiflE  had  permitted  his  elbow  to  project 
beyond  the  side  of  the  car,  and  in  that  position  it  was  struck 
and  injured,  he  could  not  recover,  as  the  contract  to  carry 
safely  does  not  extend  beyond  the  limits  of  the  car.  (Thomp- 
son on  Carriers  of  Passengers,  257,  258,  and  note  8,  bottom  of 
page  25Y ;  EoThrook  v.  R.  R.  Co,,  12  N.  Y.  236 ;  R.  R.  Co. 
V.  MoGlurg^  68  Penn.  St.  294.)  The  testimony  of  Daniel 
Creegan  was  improper  and  incompetent,  because  it  was  not  the 
statement  of  a  fact,  but  of  the  conclusion  of  the  witness  from 
certain  things  which  were  under  his  observation.  {Moorehouse 
V.  Mathews,  2  N.  Y.  614,  616,  516 ;  Carpenter  v.  Eastern  T. 
Co,,  71  id.  674,  680;  Ferguson  v.  EvhbeU,  97  id.  607,  511, 
512 ;  Farmer^  Bk.  of  Washington  Co.  v.  Cowan,  2  Abb.  Ct. 
App.  Dec  88,  90;  Platner  v.   Platmr,  78  K  Y.  90,  102; 
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Eyan  v.  People^  79  id.  593,  601 ;  Nicolay  v.  TJnga/r^  80 
id.  54:,  67  ;  Meaner  v.  People^  45  id.  1 ;  Manke  v.  People^ 
17  Hun,  410;  affirmed,  78  N.  Y.  611;  KeUer  v.  B.  R. 
Co.,  2  Abb.  Ct.  App.  Dec.  480,  490;  Qutclieas  v.  Oviohess, 
66  Barb.  483,  486 ;  Mather  v.  Parsom,  32  Hun,  338,  346  ; 
Rich  V.  Jackway,  18  Barb.  357 ;  Webher  v.  Kingalaiid,  8 
Bosw.  415.)  The  presumption  always  is  that  the  party  object- 
ing was  prejudiced  by  the  ruling  against  him.  {Hutchins  v. 
Butohinsy  98  N.  Y.  56,  65 ;  Anderson  v.  R.  <&  IF.  E,  R.  Co., 
54  id.  334,  341 ;  People^  v.  Gonzales,  35  id.  69 ;  Church  v. 
Howard,  79  id.  415 ;  Swift  v.  Life  Ins.  Co.,  2  T.  &  0.  302 ; 
Baird  v.  Daly,  68  N.  Y.  547.)  It  was  error  to  permit  the 
plaintiff  to  prove  what  other  passengers  did  at  the  time  when 
some  noise  was  heard  outside  the  car.  {Anderson  v.  R.  R. 
Co,,  64  N.  Y.  334,  342 ;  Hutchins  v.  Hutchins,  98  id.  56,  65 ; 
TwomUy  v.  C.  P.  N.  <fe  E.  R.  R.  Co.,  69  id.  158 ;  Church  v. 
Howard,  79  id.  415 ;  DiUeber  v.  L.  I.  Co.,  69  id.  256.) 

jO.  F.  Oedney  for  respondent.  Plaintiff  had  the  right  to 
prove  all  the  circumstances  attending  the  accident,  as  part  of  the 
res  gesUB,  and  to  show  that  others  in  the  car  heard  the  noise  of  the 
collision  of  the  crane  with  the  car,  the  confusion  being  the  result 
of  the  collision,  and  characterizing  the  force  thereof.  {Twomley 
V.  C.  P.  N.  i&  F.  R.  R.  Co.,  69  N.  Y.  158  ;  OuyUr  v.  Decker,  20 
Hun,  173 ;  Tooley  v.  Bacon,  70.  N.  Y.  37 ;  Levin  v.  Hussell, 
42  id.  251 ;  Daly  v.  By7*ne,  77  id.  182.)  A  witness  may  prop- 
erly give  his  opinion,  if  based  upon  a  fact  of  which  he  has  per- 
sonal knowledge.  {Howell  V.  Taylor,  11  Hun,  214;  Casey  v. 
J}r.  Y.  G.  R,  R.  Co,,  78  N".  Y.  518 ;  Trantz  v.  Ireland,  66 
Barb.  3S6  ;  Blake  v.  People,  73  N.  Y.  586 ;  Crosby  v.  Day, 
81  id.  242 ;  Marston  v.  Could,  69  id.  220.)  Evidence  having 
been  properly  received,  it  was  in  the  discretion  of  the  court  to 
retain  or  strike  out,  and  the  remedy  was  not  by  motion  to  strike 
out,  but  by  request  to  the  court  to  direct  the  jury  to  disregard 
it.  {Marks  v.  King,  64  N.  Y.  628.)  The  rule  of  defendant's 
liability  is  almost  of  the  strictest  kind.  It  is  the  utmost  pos- 
sible anticipation  of  public  danger,  and  the  utmost  possible 
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prudence  in  guarding  against  it.  {CarroU  v.  SkUen  L  H,  Ji. 
Co,,  58  N.  T.  126;  Broion  v.  Cental  B.  R.  Co.,  34  id.  404; 
Brovm  v.  N.  Y.  C.  i?.,  18  id.  408 ;  CaMwdl  v.  N.  J.  S.  Co., 
47  id.  282 ;  Drinkwater  v.  Dinsfoore,  16  Hun,  260 ;  Heilrrum 
V.  Lazarus,  65  How.  95 ;  Ackart  v.  Lftnsing,  6  Hun,  476  ;  Mo- 
OirOey  v.  U,  S.  Z.  L  Co.,  77  N.  Y.  495.)  It  was  not  contrib- 
utory negligence  in  the  plaintiff  to  seat  himself  by  the  open 
window  in  the  smoking  car,  and  rest  his  elbow  on  the  sill. 
(  WiUis  V.  L.  I.  R.R.  Co.,  34  N.  Y.  676  ;  BraaseUy.  N.  Y.  C 
R.  Co.,  84  id.  241 ;  Weston  v.  iT.  Y.  EL  R.  Co.,  73  id.  596 ; 
Ddbiecki  v.  Sharp,  88  id.'203.)  The  question  of  contributory 
negligence  on  the  plaintiff's  part  is  to  be  determined  by  the 
principle,  that  if  the  course  pursued  by  him  was  one  which  per- 
sons of  ordinary  prudence  and  self  possession,  would  adopt,  he 
was  not  negligent  in  so  doing.  {Salter  v.  Utioa  cfe  B.  R.  R. 
R.  Co.,  88  N.  Y.  42;  Kellogg  v.  N:  Y.  Cent.  R.  R.  Co.  79 
id.  76  ;  Stackus  v.  Same,  id.  468.)  The  law  will  never  hold 
it  imprudent  in  any  one  to  act  upon  tl^e  presumption  that 
another  in  his  conduct  will  act  in  accordance  with  the  rights 
and  duties  of  both.  {Ernst  v.  11.  R.  R.  R.  Co.,  35  N.  Y. 
9  ;  Stdverrnan  v.  White,  48  Supr.  Ct.  523  ;  Newson  v.  W.  Y. 
C.R.R.  Co.,29N.  Y.  383.) 

MiLLBB,  J.  The  only  questions  presented  upon  this  appeal 
relate  to  the  rulings  of  the  judge  in  regard  to  the  evidence. 

It  is  insisted  by  the  appellant's  counsel  that  certain  testimony 
of  one  of  the  witnesses  for  the  respondent,  Daniel  Creegan, 
was  incompetent  and  improper,  and  that  the  court  erred  in  refus- 
ing to  strike  out  the  same.  The  questions  put  to  the  witness  were 
not  objectionable,  but  it  is  urged  that  the  answers  were  im- 
proper and  should  have  been  stricken  out,  in  accordance  with 
the  motion  made  by  the  appellant's  counsel. 

The  following  was  one  of  the  questions  put  to  the  witness 
and  the  answer  given :  "  Q.  Just  describe  the  position  of  his 
right  elbow  in  reference  to  that  window  of  the  car?  A.  Mr. 
Hallahan  sat  straight  up  in  the  seat  at  the  window  and  his 
elbow  was  resting  on  the  sill,  and  I  should  judge  that  it  could 
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not  project  out  of  the  window  by  the  position  that  he  held  it 
in  the  car." 

Defendant's  counsel  objected  to  the  latter  part  of  the  answer 
commencing  at  "and  I  should  judge,"  etc.,  and  moved  to 
strike  it  out,  on  the  grotlnd  that  it  was  a  conclusion  and  not  a 
statement  of  fact,  which  motion  was  denied  and  defendant  ex- 
cepted The  witness  was  also  asked  :  Q.  "  Was  or  was  not  his 
elbow,  at  the  time  this  object  struck  the  car,  inside  or  outside 
the  car  window  ? "  to  which  he  answered:  "  It  could  not  be 
outside  the  car  window ;  it  was  probably  on  a  level  with  the, 
outside  of  the  car  ;  my  opinion  was  from  the  position  that  it 
was  inside/'  Counsel  for  the  defendant  objected  to  this  an- 
swer, and  moved  to  strike  it  out,  on  the  ground  that  it  was  the 
opinion  of  the  witness  and  not  a  statement  of  fact,  and  the 
motion  was  granted  as  to  the  part "  my  opinion,"  etc.  Defend- 
ant's counsel  excepted  to  the  refusal  to  strike  out  the  remain- 
der of  the  answer. 

The  objection  to  the  first  answer  was  upon  the  ground  that 
it  gave  witness'  opinion  as  to  the  position  of  the  plaintiff's 
elbow,  which  would  have  been  inadmissible  if  it  had  been 
asked  for  by  a  question  put  for  that  purpose.  The  witness 
had  described  the  position  of  the  plaintiff's  arm,  and  his  ex- 
pression "  I  should  judge"  was  qualified  by  what  he  had  pre- 
viously stated  and  by  what  he  stated  afterward.  It  was  a  sim- 
ple statement  of  the  facts  as  they  actually  existed,  with  the 
qualification  that  in  the  position  his  arm  was,  it  could  not 
project  out  of  the  car  window.  It  was  merely  a  careful  state- 
ment of  the  facts  without  a  positive  allegation  as  to  its  accuracy, 
and  not  in  the  nature  of  an  opinion  alone.  It  may  be  regarded 
as  the  statement  of  a  witness  who  is  extremely  cautious  in 
giving  evidence.  The  expression  used  and  others  of  a  simi- 
lar character,  such  as  "  I  think,"  when  the  facts  are  presented, 
cannot  always  be  regarded  as  a  mere  opinion.  Cases  fre- 
quently arise  where  witnesses  are  called  upon  to  state  the 
appearance  of  a  person  at  a  particular  time,  when  a  question 
arises  as  to  the  soundness  of  his  mind,  and  when  the  facts  are 
stated,  the  witness  can  properly  be  allowed  to  testify  as  to 
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snch  appearance  in  a  manner  which  to  some  extent  involves 
the  judgment  of  the  witness. 

Within  this  rule  we  think  the  answer  given  to  the  first  ques- 
tion was  not  objectionable.  But  even  if  the  evidence  may  be" 
regarded  as  calling  for  an  opinion  in  any  way,  as  the  testimony 
was  based  upon  the  personal  knowledge  of  the  facts,  we  think 
it  may  be  considered  as  competent.  {Blake  v.  People^  73  N. 
Y.  586.) 

The  cases  relied  upon  by  the  appellant's  counsel  are  not 
adverse  to  the  rule  laid  down.  The  remarks  we  have  made 
will  apply  to  the  answer  given  to  the  second  question.  The 
objectionable  part  of  that  answer  was  stricken  out  and  what  re- 
mained was  proper  testimony  based  upon  the  fact  previously 
stated   that  the  witness  saw  the   position  of  plaintiff's  elbow. 

Another  witness  on  the  trial  testified  that  he  was  sitting  in 
about  the  middle  of  the  car  on  the  right  hand  side,  and  at  this 
point  there  was  a  rattling  noise  which  appeared  to  be  on  the 
same  side ;  that  the  people  looked  around,  apparently  wonder- 
ing what  the  trouble  was;  that  he  noticed  a  commotion  in  the 
forward  part  of  the  car ;  that  he  went  there  and  saw  plaintiff  was 
hurt.  He  was  then  asked,  "  Did  you  notice  any  confusion  pro- 
duced among  the  passengers  by  the  noise  on  the  outside  of  the 
car?" 

This  question  was  objected  to  on  the  ground  that  it  was  imma- 
terial and  improper.  Objection  overruled  and  an  exception 
taken. 

We  think  the  plaintiff  had  a  right  to  prove  all  the  circum- 
stances attending  the  accident  as  a  part  of  the  rea  gesim  and  to 
show  that  others  in  the  car  heard  the  noise  of  the  collision  of 
the  crane  with  the  car,  the  confusion  being  the  result  of  the  col- 
lision and  showing  the  nature  thereof.  Similar  testimony  was 
given  by  other  witnesses  without  objection.  The  evidence 
was,  we  think,  admissible. 

We  are  not  at  liberty  to  review  the  questions  of  fact  pre- 
sented by  the  evidence  upon  the  trial,  and  the  verdict  of  the 
jury  is  conclusive  in  regard  to  them. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Final  Accounting  of  Theodore  J.  Den- 
ton, Executor,  etc. 

A  provision  in  the  will  of  D.,  after  a  gift  to  his  daughter  E.  of  $25,000, 
contained  this  :  "  And  do  order  and  direct  that  $8,000  of  said  sum  be 
paid  over  to  her  son,  Theodore  B.  Mead,  when  he  shall  arrive  at  the  age 
of  twentj-one  years."  JSeld^  that  the  will  authorized  and  bj  necessary 
implication  required  the  executor  to  pay  over  the  whole  of  $35,000  to 
£.,  and  constituted  her  a  trustee  for  her  son,  to  pay  him  out  of  the  prin- 
cipal the  sum  of  $8,000  at  his  maturity, 

(Argued  March  19,  1886  ;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  9,  1884,  which  aflSrmed  a  decree  of  the  surro- 
gate of  the  county  of  Orange,  on  final  settlement  of  the  ac- 
counts of  Theodore  J.  Denton,  as  executor  of  the  will  of  Theo- 
dore B.  Denton,  deceased.     (Reported  below,  33  Hun,  317.) 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

Willmm  Vanamee  for  appellant.  A  remainder  may  be 
limited  upon  a  bequest  of  personal  property,  and  it  may  be 
limited  upon  a  bequest  of  money  as  well  as  of  other  personal 
property.  {Bliven  v.  Seymour y  88  N.Y.  469 ;  Smith  v.  Os- 
trander^  64  id.  278.)  It  is  the  duty  of  the  executor  under  such 
a  will  to  invest  the  money,  and  pay  the  interest  to  the  first 
legatee  during  life,  or  for  years,  and  to  preserve  the  principal 
for  the  remainderman.  ( Covenhoven  v.  ShuLer^  2  Paige,  122 ; 
Williamson  v.  WUHamaoHy  6  id.  298.)  The  executor  has  no 
right  to  pay  the  fund  into  the  hands  of  the  legatee  for  life,  or 
for  years.  {Ti/son  v.  Blake^  22  N.  Y.  558,  562 ;  Livingston  v. 
Murray^  68  id.  485 ;  GUvrlc  v.  Clwrk^  8  Paige,  152.)  The  will 
cannot  be  construed  as  imposing  a  separate  trust  upon  the  lega- 
tee for  life  to  take  and  preserve  the  fund  for  the  remainderman, 
unless  the  will  in  explicit  and  express  terms  directs  the  pay- 
ment of  the  fund  into  the  hands  of  the  legatee  for  life.  {Bliven 
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V.  Seymour^  88  N.  Y.  469  ;  LivmgaUm  v.  Murray^  6S  id.  485 ; 
Spear  v.  Tinckhamy  2  Barb.  Cb.  211 ;  Smith  v.  Yan  Ostrand^ 
64  N.  Y.  278.)  Wlien  a  testator,  by  his  will,  either  in  ex- 
press terms  or  by  implicatioa,  has  given  the  income  of  a  sum 
of  money  to  one  for  Kfe,  and  then  the  principal  to  another,  and 
has  not  in  terms  placed  it  in  trust  with  any  trustee  other  than 
the  execntor,  it  is  the  province  and  duty  of  the  executor  as 
such  to  hold  and  invest  the  fund  in  some  secure  and  productive 
stock,  or  at  interest  on  good  security,  and  to  pay  over  the  in- 
come, from  time  to  time,  within  reasonable  times  to  the  lega- 
tee for  life,  and,  at  the  decease  of  the  legatee  for  life,  to  pay  out 
the  principal  to  the  person  then  by  the  will  entitled  to  it.  {Clark 
V.  Terry y  34  Conn.  176;  Eichelburger  v.  Barnitz^n  Serg.  <fe 
R.  [Penn.]  293;  Kinnardr.  j^m/^arc?,  5  Watts  [Penn J,  108; 
Chrisholm  v.  Zeey  63  Qa.  611 ;  Howard  v.  Howard^  16  N.  J. 
Eq.  486.)  A  general  legacy  is  one  which  does  not  necessitate 
delivering  any  particular  thing,  or  paying  money  out  of  any 
particular  portion  of  the  estate ;  a  specific  legacy  is  the  con- 
verse of  this.  {Oetman  v.  MoMahon^  30  Hun,  531 ;  Schouler's 
Exrs.  and  Admrs.  461.)  An  executor  cannot  divest  himsoM 
of  his  trust  without  an  order  of  the  court,  or  the  consent 
of  the  cestui  que  trust.  {Thatcher  v.  Candee^  4  Abb.  Ct.  App. 
Dec.  378 ;  shepherd  v.  McEverSy  4  Johns.  Ch.  135 ;  Hinckley 
V.  Harrirrum,  45  Mich.  343.) 

J3.  F,  Gedney  for  respondent.  A  testator  may  make  his  pri- 
mary legatee  a  trustee  for  the  benefit  of  the  remainderman,  and 
may  rely  upon  that  trustee  to  carry  out  the  trust,  independent 
of  the  executor.  (1  Jarm.  on  Wills  [5th  ed.],  399 ;  Sword's 
Hawkins  on  Wills,  159 ;  Smith  v.  Van  Nostrand^  64  N.  Y. 
278 ;  Schlafer  y.  Carson^  52  Barb.  510,  533.)  The  creator  of 
a  trust  may  either  designate  or  waive  any  security  to  be  given 
by  the  trustee.  {Denike  v.  Harris^  85  N.  Y.  89.)  It  is  a  suf- 
ficient compliance  with  the  provisions  of  the  Revised  Statutes 
relating  to  trusts,  if  a  purpose  within  the  statute  is  clearly 
embraced  within  the  language  used,  for  the  execution  of  which 
the  trustee  may  be  clothed  with  the  legal  title.  (Potter's  Wil- 
lard's  Eq.  490 ;  Donovan  v.  VandcTnark^  78  N.  Y.  244 ;  Heer- 
Sickles— Vol.  LVH.  26 
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in^ns  V.  Birt^  id.  259  ;  9  Paige,  107.)  A  prior  gift  is  not  to 
be  disturbed  any  further  than  is  absolutely  necessary  to  give 
effect  to  a  posterior  qualifying  disposition.  {Bunneer  v.  Slower j 
1  Sandf.  Ch.  357 ;  Man  v.  Mmij  14  Johns.  1.)  Mrs.  Mead 
was  entitled  to  have  this  legacy  paid  to  her,  and  she  is  to  be 
considered  the  trustee  of  the  portion  of  her  sou's  benefit  when 
the  trust  attached.  {Bradatreet  v.  ClarJc^  13  Wend.  662; 
Jdckson  V.  Coleman^  2  Johns.  392 ;  JdcJcson  v.  Robins^  16 
id.  584;  3  R.  S.  [Banks'  7th  ed.]  2301,  §45.)  It  was  the 
intention  of  the  testator,  and  ho  so  virtually  directed,  that  the 
whole  legacy  should  be  paid  to  Mrs.  Mead.  She  bec^ime  in  law 
the  trustee  of  the  $8,000,  to  pay  Theodore  the  principal  sum 
at  majority.  {SmUh  v.  Van  Nost/ramd^  64  N.  Y.  278.)  The 
language  used  by  the  testator  was  sufficient  to  create  a  trust, 
and  all  the  requisite  elements  of  a  valid  trust  existed.  (Hawk, 
on  Wilk  [Am.  ed.],  159.) 

FmoH,  J.  The  clause  in  the  testator's  will,  out  of  which  the 
present  litigation  has  arisen,  is  expressed  in  these  words,  viz. : 
"  I  give  and  bequeath  to  my  daughter  Elizabeth  J.  Mead,  the 
sum  of  $25,000  ;  and  do  order  and  direct  that  $8,000  of  said 
sum  bo  paid  over  to  her  son,  Theodore  B.  Mead,  when  he  shall 
arrive  at  the  age  of  twenty-one  years."  The  question  pre- 
sented is,  whether  the  executor  was  justified  in  paying  over  the 
whole  bequest  to  Mrs,  Mead,  which  he  did,  or  should  have 
retained  for  investment  $8,000  thereof,  accounting  to  her  for 
the  interest  during  the  minority  of  Theodore,  and  preserving 
the  principal  for  him  on  his  arrival  at  full  age.  The  counsel  on 
both  sides  agreed  in  the  fundamental  proposition  that  the  tes- 
tator might  direct,  by  express  language  in  his  wiU,  the  pay- 
ment of  the  remainderman's  legacy  to  the  primary  legatee  to 
hold  as  a  substituted  trustee,  and  so  that  she  would  become 
alone  accountable  for  its  payment  over  at  the  majority  of 
Theodore.  {Smith  v.  Van  Nostrand,  64  N.  T.  278 ;  Blvoen 
V.  Seymour,  88  id.  469.)  But  the  disagreement  arose  over  the 
inquiry  whether,  upon  a  proper  construction  of  the  will,  such 
express  direction  was  given.     The  language  used  permits  such 
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interpretation  naturally  and  without  violence.  Whenever  a 
testator  gives  and  bequeaths  a  sum  to  a  legatee  the  law  re- 
quires it  to  be. paid  to  the  person  entitled,  within  one  3'ear 
from  the  issue  of  letters,  and  the  bequest  itself,  read  in  conuec- 
tion  with  the  statute,  becomes  an  express  direction  to  pay 
within  that  period,  unless  some  diflEerent  time  is  named,  or 
some  other  provision  forbids  the  payment  or  shows  that  it  was 
not  intended.  The  last  occurs  whenever  a  mere  life  estate  is 
given  with  remainder  over,  for  in  such  case  th6  principal  sum 
is  not  given  at  all  to  the  primary  legatee,  but  only  the  use  and 
annual  income,  and  the  principal  remains  in  the  hands  of  the 
executor  to  be  paid  over  at  the  appointed  time.  The  difficulty 
here  grows  largely  out  of  a  commingling  of  both  these  features. 
There  is  a  bequest  of  the  whole  $25,000  to  Mrs.  Mead,  and 
then  a  direction  to  pay  $8,000  to  Theodore,  which  reduces  the 
interest  of  the  primary  legatee  in  that  portion  of  her  bequest 
to  a  life  estate  ;  and  we  can  only  solve  the  problem  by  search- 
ing for  the  meaning  and  intent  of  the  testator  as  gathered  from 
the  will  in  all  its  parts. 

It  is  obvious  that  the  bequest  to  Theodore  is  made  a  charge 
upon  the  $25,000  bequeathed  to  Mrs.  Mead,  and  not  upon  the 
assets  generally.  The  testator  in  explicit  tei-ms  first  makes  the 
bequest  to  Mrs.  Mead  of  the  complete  and  full  sum,  and  then 
directs  that  out  of  that  sum,  from  that  specific  fund,  there  shall 
be  paid  to  Theodore  the  amount  of  18,000.  The  two  things 
can  concur  and  be  consistent  and  fulfill  the  precise  language  of 
the  will.  If  the  testator  meant  that  the  entire  $25,000  should 
be  paid  to  Mrs.  Mead,  and  that  she  should  pay  out  of  it 
$8,000  to  Theodore  at  his  majority,  every  word  of  the  direction 
will  be  precisely  fulfilled.  But  if  we  say  on  the  contrary  that 
the  executor's  duty  was  to  withhold  the  $8,000,  and  himself 
invest  it  and  pay  over  the  income  to  Mrs.  Mead,  and  in  due 
time  the  principal  to  plaintiff,  the  bequest  of  $25,000  to  Mrs. 
Mead  is  not  such;  is  in  part  contradicted  and  modified  by  what 
follows;  and  becomes  a  bequest  of  $17,000  absolutely,  and  of 
the  income  of  $8,000  until  Theodore's  majority.  It  was  easy 
to  say  that  if  the  testator'so  meant.     That  he  knew  how  to  say 
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it  IS  .apparent  from  the  language  of  his  bequest  to  two  other 
grandsons.  In  one  he  sajs :  ^'  I  give  and  bequeath  to  mj  grand- 
son, Eugene  W.  Denton,  $10,000,  to  be  paid  unto  him  with  the 
interest  and  income  thereof  by  my  executors  when  he  shall 
arrive  at  the  age  of  twenty-one  years,  until  which  time  said 
sum  is  to  be  safely  invested  by  my  executors/'  And  he  knew 
how  not  to  say  it  and  to  say  something  else.  The  ninth  clause 
in  his  will  was  thus  phrased :  "I  give  and  bequeath  unto  my 
cousin,  Julia  Ann  Schoonmaker,  $500,  to  be  paid  to  her  within 
six  months  after  my  decease;  and  I  do  order  and  direct  that 
said  sum  of  $500  on  the  death  of  said  Julia  Ann  be  paid  to 
her  son  Theodore  D.  Schoonmaker."  In  that  clause  there  is 
an  explicit  direction  to  pay  to  the  legatee  the  whole  sum 
named  followed  by  an  attempted  limitation  over,  and  that  di- 
rection is  full  because  the  statute  requirement  is  payment  in 
one  year,  and  the  testator  desired  to  shorten  it  to  six  months. 
We  are  to  observe  and  take  into  account  another  provision  of 
the  will.  The  bequest  to  Mrs.  Mead  stands  charged  with  the 
advances  made  to  her  appearing  upon  the  "  Family  Book."  If 
those  advances  had  proved  to  be  so  large  as  to  leave  to 
the  primary  legatee  less  than  $8,000  to  be  paid  over  to  Theo- 
dore, the  loss  would  have  been  his  and  not  chargeable 
upon  the  general  assets,  for  it  is  out  of  the  legacy  to  his 
mother  subject  to  all  its  reductions  and  infirmities  that 
his  gift  was  to  come.  And  that  fact  indicates  that  the  testa- 
tor did  not  mean  to  give  Theodore  $8,000  absolutely  out  of 
his  estate  and  in  any  event,  but  did  mean  to  make  his  bequest 
and  its  realization  dependent  upon  his  mother. 

There  is  great  force  also  in  another  suggestion  made  in  be- 
half of  the  respondent.  Mrs.  Mead  was  certainly  entitled  to 
the  interest  and  income  of  the  $8,000  during  Theodore's  mi- 
nority, but  she  gets  such  interest  under  the  will  and  by  force 
of  its  terms  only  through  the  bequest  and  delivery  to  her  of 
the  whole  $25,000.  It  is  solely  by  virtue  of  her  possession  of 
the  principal  that  she  gets  the  interest.  If  the  legacy  to  Theo- 
dore is  not  to  be  delivered  to  her  and  the  right  to  its  posses- 
sion did  not  pass  to  her  by  the   bequest,  there  is  no  express 
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gift  of  the  interest  and  income,  and  the  will  is  silent  on  the 
subject.  The  testator  manifestly  intended  that  she  should  re- 
ceive the  interest  by  virtue  of  her  possession  and  control  of  the 
principal  fund,  and  be  at  liberty  to  make  her  own  investments 
at  her  discretion,  subject  only  to  her  duty  to  Theodore  as  his 
trustee. 

Many  other  considerations  gathered  from  the  will  and  the 
situation  of  the  parties  have  been  brought  to  our  notice,  and 
have  entered  somewhat  into  our  consideration  of  the  question 
at  issue,  but  are  hardly  of  sufficient  importance  to  justify  a 
prolonged  discussion.  We  are  of  the  opinion  that  a  correct 
construction  of  the  will  involves  an  express  direction  to  the  ex- 
ecutor to  pay  over  the  whole  $25,000  to  Mrs.  Mead,  and  con- 
stituted her  a  trusteee  for  Theodore,  to  pay  him  out  of  the 
principal  the  sum  of  $8,000  at  his  majority. 

The  judgment  should  be  affirmed^  with  costs. 

All  concur. 

Judgment  affirmed. 


Luther  E.  Mansfield,'  Appellant,  v.  The  New  Tobk  Cen- 
TBAL  AND  HuDSON  RivEB  Railroad  Company,  Respondent.         'fu^Sj 

Where  the  obligation  of  performanoe  bj  one  party  to  a  contract  presup-  ~  ^' 
poees  the  doing  of  some  act  on  the  part  of  the  other  prior  thereto*  the  lao 
neglect  or  refusal  by  the  latter  to  perform  such  act  not  only  dispenses 
with  the  obligation  of  performance  bj  the  former,  but  also  entitles  him 
to  rescind,  or  where  rescission  will  not  afR>rdhlm  an  adequate  remedy,  to 
continue  the  work,  and  recover  such  damages  against  the  defaulting  party 
as  the  delinquency  has  occasioned. 

A  party  who  is  required  by  contract  to  give  notice  to  another  of  the  exist- 
ence  of  a  fact  upon  which  important  obligations  depend,  does  not  meet 
the  requirement  by  giving  notice  which  is,  in  fact,  untrue;  aud  such  a 
notice  is. insufficient  to  pift  the  other  party  in  default. 

When,  from  the  language  of  a  contract,  either  in  the  body  of  the  instru* 
ment,  or  in  its  recitals  or  references,  there  is  manifested  a  clear  intention 
that  a  party  shall  do  certain  acts,  a  promise  to  do  so  will  be  implied,  for 
non-performance  of  which  an  action  will  lie. 

O.  &  M.  entered  into  a  contract  with  defendant  for  the  construction  by  the 
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former  of  the  superstractare  of  an  elevator  for  the  latter.  The  contract- 
ors agreed  to  commence  the  work  within  five  days  after  notice  from 
defendant's  engineer  that  the  foundations  were  ready,  and  to  complete 
the  same  ready  for  use  within  five  months  thereafter.  Aside  from  the 
compensation  specified,  it  was  agreed  that  the  contractors  should  receive 
the  further  sum  of  $500  for  each  day  less,  and  they  agreed  to  pay  as 
stipulated  damages  $500  for  each  day  more,  than  the  time  stipulated, 
occupied  in  the  work.  Defendants  served  the  notice  required,  but  at  the 
time  of  such  service  the  piers  and  foundation  walls  were  not  completed. 
In  an  action  to  recover  damages  by  reason  of  increased  expense  in  doing 
the  work,  and  for  losses  arising  from  delay  caused  by  the  want  of  readi- 
ness on  the  part  of  the  defendant,  Tield,  that  it  was  an  indispensable  con- 
dition to  the  performance  of  the  work  that  the  foundations  therefor 
should  be  prepared,  and  a  covenant  on  the  part  of  defendant  to  have 
them  in  a  condition  to  enable  the  contractors  to  prosecute  their  work  to 
the  utmost  advantage  and  economy  before  giving  notice  was  clearly  to 
be  Implied;  that  the  notice  was  to  be  of  an  actually  existing  condition, 
not  the  expression  of  opinion  on  the  part  of  the  engineer  that  the  founda- 
tions were  sufficiently  advanced  to  enable  the  contractors  to  prosecute 
the  work  advantageously;  and  that  the  action  was  maintainable. 

Upon  receiving  said  notice,  the  contractors  protested  against  it,  because  of 
the  incompleteness  of  the  foundations,  but  at  the  request  of  the  defend- 
ant's engineer,  and  with  the  statement  that  it  was  not  to  waive  any  rights 
secured  to  them  by  the  contract,  commenced  the  work.  Held,  that  this 
was  not  a  waiver  by  the  contractors  of  the  breach  complained  of ;  that 
the  contractors  had  the  option,  upon  receipt  of  the  notice,  either  to  refuse 
to  commence  their  work,  or  to  commence  and  prosecute  it,  relying  upon 
the  covenants  in  their  contract  to  recover  such  damages  as  the  breach 
occasioned  them. 

M.,  the  plaintiff,  alleged  an  assignment  to  him  from  G.  of  his  interest  in 
the  claim.  It  was  objected  by  defendant  that  the  assignment  was  in- 
valid. Reld^  that  assuming  this  to  be  so,  as  the  objection  that  G.  was  a 
necessary  party  was  not  taken  by  answer,  the  invalidity  of  the  assign- 
ment was  not  a  bar  to  the  action,  as  plaintifT  had  an  interest  in  the  con- 
tract which  entitled  him  to  bring  the  action. 

The  assignment  was  of  all  G.'s  right,  title  and  interest  to  any  and  all  claims 
and  demands  which  the  firm  of  G.  &  M.  ^  have  had  or  now  have  "  against 
defendant  **  ^or  or  on  account  of  and  arising  from  any  and  all  award  or 
awards  due  said  firm  from  said  company,"  under  the  contract  in  ques- 
tion, plaintiff  agreeing  "that  all  prosecutions  of  all  claims  shall  be  in  his 
name  individually."  Neither  the  contract  nor  evidence  showed  that  any 
awards  were  contemplated  by  it,  or  had  been  or  could  be  made  under  it. 
Eeldf  that  the  assignment  was  sufficient,  or  at  least  so  ambiguous  on  its 
face  as  to  allow  of  parol  evidence  to  explain  its  meaning. 

Plaintiff  gave  in  evidence  a  judgment-roll  in  an  action  brought  by  him 
against  G.  for  a  reformation  of  the  assignment  so  as  to  make  it  conform 
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to  the  intentions  of  the  parties,  and  another  assignment  execated  by  G. 
in  conformity  with  the  judgment,  transferring  all  causes  of  action  grow, 
ing  out  of  the  contract,  which  judgment  was  rendered  after  the  com- 
mencement of  this  action.    Held,  that  the  evidence  was  competent. 

(Argaed  March  22,  1886;  decided  April  18,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  16,  1884,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  plaintiff's  com- 
plaint on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

jB.  F.  Tracy  for  appellant.  The  defendant  was  bound  under 
the  contract  to  have  the  foundations  ready  at  the  time  of  re- 
quiring the  plaintiff's  firm  to  commence  the  work  under  the 
notice,  so  that  said  firm  could  proceed  with  the  work  without 
any  substantial  delay,  hindrance  or  damage.  {Peek  v.  Collins^ 
70  N.  Y.  382 ;  Booth  v.  Cleveland  MiU.  Qo.^  74  id.  21 ;  Jones 
v.  Kenty  80  id.  558 ;  AUumon  v.  Mayor^  etc,^  43  Barb.  33 ; 
N.  Eng.  L  Co.  v.  Gilbert  E.  H.  B.  Co.,  91 N.  Y.  153 ;  Lawaon 
v.  Bogcm,  93  id.  39  ;  DuBois  v.  D.  &  R.  C.  Co.,  4  Wend. 
285  ;  Zawson  v.  WaUasy,  L.  K,  11  Q.  B.  229 ;  Kellogg  B'dg 
Co.  v.  JBamUtonj  110  U.  S.  108.)  A  party  injured  by  the 
breach  of  a  contract  is  entitled  to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as  losses  sustained,  provided 
they  are  certain  and  such  as  might  naturally  be  expected  to 
follow  the  breach.  {Chriffin  v.  Colver,  16  N.  Y.  489 ;  StarUrd 
V.  Barron^,  33  id.  230 ;  Measmore  v.  N.  T.  S.  <fe  L.  Co,^  40. 
id.  422 ;  White  v.  Miller^  71  id.  133 ;  AUamon  v.  Mayor, 
etc.,  43  Barb.  40  ;  Lawson  v.  Wcaiasy,  L.  E.,  11  Q.  B.  229.) 
The  fact  that  the  plaintiff's  firm  commenced  and  proceeded 
with  the  work  did  not  constitute  a  waiver  of  their  right  to 
have  the  foundations  ready  as  required  by  the  contract,  and  of 
their  right  to  damages  caused  by  the  defendant's  failure  to  have 
them  thus  ready.  {StarUrd  v.  Barrons,  38  N.  Y.  231,  237 ; 
Esmond  v.  Beneohoten,  12  Barb.  866 ;  Taylor  v.  Mayor,  eto.^ 
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83  K  T.  625  ;  Gross  v.  Beard,  26  id.  83.)  Exceptions  taken 
by  a  defendant,  to  whom  a  nonsuit  was  granted,  cannot  be  con- 
sidered upon  an  appeal  from  a  judgment  entered  on  such  non- 
suit.  {BlodgeU  v.  U.  tfe  £.  R.  R,  Co.,  64  Barb.  580;  Bridg- 
ford  V.  Crocker,  8  Sup.  Ct.  [T.  &  C]  273.) 

Jolm  E.  Burrill  for  respondent.  The  defect  in  the  title 
of  the  plaintifE  could  not  be  remedied  by  any  thing  done  after 
commencement  of  this  action.  (  Winner  v.  Ocumpaibgh,  71 
K  Y.  117;  Erwin  v.  Oregon  Co.,  28  Hun,  269;  Davis  v. 
Mayor,  etc.,  14  N.  Y.  506 ;  Phillips  v.  Melville,  10  Hun,  211.) 
The  engineer  was  the  common  agent,  to  determine  when  they 
were  to  commence  work  and  to  give  notice  accordingly.  {Del. 
do.  V.  Dubois,  15  Wend.  87;  Butler  v.  Tucker,  24  id.  447; 
Smith  V.  Brady,  17  N.  Y.  173 ;  Gnebe  v.  SchuUheiss,  4  Daly,  ; 
affirmed  57  N".  Y.  669,  and  cases  cited.)  The  fact  that  the  contract 
does  not  fix  the  time  when  all  the  foundations  should  be  ready,or 
fix  the  date  when  the  contractors  were  to  commence  otherwise 
than  by  notice  from  the  engineer,  shows  that  it  was  a  matter 
which  it  was  difficult  or  impossible  to  cover  otherwise  than  or 
so  well  as  by  leaving  the  matter  to  the  determination  of  the 
engineer.  {Hudson  Co.  v.  Penn.  Co.,  8  Wall.  289 ;  Booth  v. 
Cleveland  Co.,  75  N.  Y.  23.)  The  contractors  having,  with 
full  knowledge  of  the  actual  condition  of  the  premises,  begun 
work  before  they  were  obliged  to  by  the  contract,  must  be 
deemed  to  have  aquiesced  and  waived  any  objection  which 
might  otherwise  have  been  taken  and  have  no  claim  against 
the  defendant  for  damage  resulting  from  doing  what  they 
ought  not  to  have  done  and  could  not  have  been  compelled 
to  do.  {Goebel  v.  Linn,  25  Alb.  L.  J.  878.)  As  the  $500  per 
day  was  to  be  paid  only  on  performance  by  the  contractors 
the  plaintiff  could  not  recover  that  sum  in  case  of  non-per- 
formance. {DuBois  V.  Del.  Co.,  4  Wend.  285.)  As  the 
claim  for  the  bonus  is  the  only  cause  or  action  in  the  complaint) 
it  was  properly  dismissed.  {Southwick  v.  Bank,  84  N.  Y. 
421 ;  McMillan  v.  Arthur,  98  id.  169.)  The  offer  to  show  a 
conversation  with  Hilton  when  Mansfield  served  the  protest, 
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and  another  conversation  with  Hilton  after  the  service  of  the 
protest,  was  properly  excluded.  (  Van  Buren  v.  Wdls^  19 
Wend.  203;  TrmteeSy  etc.^  v.  Brooklyn  F.  L  Co.^  23  How.  Pr. 
448 ;  Van  Amrmge  v.  Bametty  8  Bosw.  357,  373.) 

KuGER,  Ch.  J.  This  action  was  brought  to  recover  the  dam- 
ages arising  from  a  breach  by  the  defendant  of  a  contract 
made  by  it  on  April  5,  1876,  with  Gill  &  Mansfield  for  the 
construction  of  an  elevator.  The  complaint  alleges  as  a  breach 
that  the  defendants  failed  to  have  the  foundations  ready  for 
the  erection  of  the  elevator,  at  the  time  notice  was  served  upon 
them  and  they  were  required  to  commence  work  for  its  con- 
struction, and  claim  damages  therefor  by  reason  of  increased 
expense  in  doing  the  work  and  supplying  materials,  and  loss  of 
gain  or  profits,  arising  from  the  delay  occasioned  by  the  want 
of  readiness  on  the  part  of  the  owners.  Upon  the  trial  all 
proof  on  the  part  of  the  plaintiff  tending  to  show  the  cause  of 
action  set  out  in  the  complaint,  with  the  damages  arising  there- 
from, was  objected  to  by  the  defendant  and  excluded  by  the 
court  under  the  plaintiff's  exception. 

The  decision  of  the  court  seems  to  have  been  based  upon 
the  assumption  that  there  was  no  covenant  on  the  part  of  the 
defendant  to  have  the  foundations  ready  at  the  time  of  giving 
notice  thereof,  and  such  seems  to  have  been  the  opinion  of  the 
General  Term  in  affirming  the  judgment. 

An  examination  of  the  terms  of  the  contract  is  necessary  to 
determine  the  correctness  of  the  views  taken  by  the  court 
below.  That  instrument  provided,  among  other  things,  that 
Gill  &  Mansfield  should  furnish  the  materials  and  perform 
the  work  in  erecting  the  superstructure  of  an  elevator,  over  the 
water,  upon  piers  in  the  Hudson  river  between  Sixtieth  and 
Sixty-first  streets  in  New  York,  and  should  finish  the  same 
within  five  months  from  the  time  of  the  commencement  of  the 
work,  and  should  receive  as  their  compensation  therefor  the 
sum  of  $331,500,  and  the  further  sum  of  $500  per  day  for 
each  day  less  than  that  time  occupied  in  its  construction.  It 
was  further  provided  that  they  should  pay  the  defendant  as 
SicKELs  — Vol.  LVII.  27 
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liquidated  damages  the  sura  of  $500  per  day  for  eacli  day  in 
excess  of  that  tirae,  during  which  the  completion  of  the  work 
should  be  prolonged. 

With  respect  to  the  time  of  the  commencement  of  the  work 
it  was  provided:  "  The  said  parties  of  the  first  part  hereby 
further  agree  to  commence  the  erection  of  the  elevator  within 
five  days  after  notice  from  the  engineer  that  the  foundations 
are  ready  and  to  complete  the  same  ready  for  the  use  of  all  the 
lofting  elevators  within  five  months  thereafter."  "  Whenever 
the  word  *  engineer  ^  is  used  in  the  specifications  reference  is  had 
to  the  engineer-in-chief  in  charge  of  the  work  for  the  party  of 
the  second  part,  to  this  contract." 

It  seems  to  us  that  the  courts  below  have  mistaken  the  plain 
reading  and  import  of  this  contract.  It  is  true  that  there  is  no 
express  provision  in  it  requiring  the  foundations,  or  any  part  of 
them  to  be  ready  at  any  particular  time.  So  neither  is  there 
any  such  provision  requiring  any  foundations  at  all  to  be  built 
by  the  owners;  but  tjhe  clearest  implication  arises  from  the 
language  of  the  agreement,  and  its  avowed  object  and  intent, 
that  the  property  of  the  owners  upon  which  the  building  was 
to  be  erected,  should  be  prepared  for  the  superstructure  by 
such  owners,  and  that  the  contractors  should  have  notice  when- 
ever that  time  arrived.  It  was  the  indispensable  condition  to 
the  performance  of  any  of  the  obligations  incurred  by  the  con- 
tractors that  the  foundations  should  be  prepared,  and  unless 
they  were  to  be  so  prepared,  it  rendered  the  whole  contract 
motiveless  and  nugatory. 

It  is  not  denied  by  the  respondent  but  that  the  duty  of  pre- 
paring the  foundations  was  assumed  by  it,  but  it  is  urged 
that  there  is  no  provision  in  the  contract  requiring  it  to 
have  all  of  the  foundations,  or  any  particular  portion  of  them, 
ready  at  the  time  of  giving  the  notice  of  readiness  stipulated 
for  in  the  agreement.     In  this  we  think  it  is  mistaken. 

It  was  made  the  duty  of  the  owner  not  only  to  prepare  the 
foundations  for  the  reception  of  the  work  of  the  contract »rs, 
but  also  to  notify  them,  through  their  agent,  of  the  fact  of  such 
^readiness.     The  terms  of  the  contract  plainly  imply  that  the 
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notice. was  to  bo  of  an  actually  existing  condition,  and  not  the 
expression  of  an  opinion  on  the  part  of  the  engineer  that  the 
foundations  were  sufficiently  advanced  to  enable  the  contract- 
ors to  prosecute  their  work  advantageously.  The  contractors 
have  not  submitted  any  such  question  to  the  decision  either  of 
the  owners  or  their  engineer,  and  in  view  of  the  heavy  obliga- 
tions assumed  by  them  it  would  have  been  unwise  and  hazard- 
ous to  have  done  so.  There  is  no  rule  of  construction  or  prin- 
ciple of  law  which  will  justify  a  party  who  is  required  by  con- 
tract to  give  notice  to  another  of  the  existence  of  a  fact  upon 
which  important  obligations  depend,  to  do  so  untruly,  or  in  such 
a  manner  as  to  prejudice  the  contractual  rights  and  privileges 
of  the  party  entitled  to  notice.  It  was  held  by  this  court  in 
the  case  of  Peck  v.  CoUina  (70  N".  Y.  376),  that  notice  of 
readiness  to  perform  implies  readiness  on  the.parf^of  the  party 
giving  such  notice,  and  if  he  was  not  in  fact  ready,  neglect  to 
perform  on  the  part  of  the  other  party  constitutes  no  default. 
It  is  a  well-settled  principle  of  law  in  the  construction  of  con- 
tracts that  when  the  obligation  of  performance  by  one  party 
presupposes  the  doing  of  some  act  on  the  part  of  the  other 
prior  thereto,  that  the  neglect  or  refusal  to  perform  such  act 
not  only  dispenses  with  the  obligation  of  performance  by  the 
other,  but  also  entitles  him  to  rescind,  or  when  rescission  will 
not  afford  him  an  adequate  remedy,  to  continue  the  work  and 
recover  such  damages  as  the  delinquency  has  occasioned,  against 
the  defaulting  party.     {Cross  v.  Beard^  26  N.  Y.  85,  88.) 

The  meaning  of  a  contract  is  to  be  gathered  from  a  con- 
sideration of  all  of  its  provisions,  and  the  inferences  naturally 
derivable  therefrom,  as  to  the  intent  and  object  of  the  parties 
in  making  it,  and  the  result  which  they  intended  to  accomplish 
by  its  performance.  It  was  said  by  Allen,  J.,  in  Booth  v. 
Cleveland  Mill  Co.  (74  N.  Y.  15, 21) :  "  There  is  no  particular 
formula  of  words  or  technical  phraseology  necessary  to  the 
creation  of  an  express  obligation  to  do  or  forbear  to  do  a  par- 
ticular thing  or  perform  a  specified  act.  If  from  the  text  of 
an  agreement  and  the  language  of  the  parties,  either  in  the 
body  of  the  instrument  or  in  the  recital  or  references,  there  is 


212  MAiiTSFiELD  V.  N.  Y.  0.  &  H.  R  B.  R  Co.     [April, 

Opinion  of  tlie  Court,  per  Ruobb,  Ch.  J. 

manifested  a  dear  intention  that  the  parties  shall  do  certain 
acts,  courts  will  infer  a  covenant  in  the  case  of  a  sealed  instru- 
ment, or  a  promise  if  the  instrument  is  unsealed,  for  non-per- 
formance, of  which  an  action  of  covenant  or  assumpsit  will 
lie."  It  was  said  by  Judge  Danforth  in  JYew  E)xgland  Iron 
Co.  V.  OHh&tt  Elevated  R.  E.  Co.  (91  N.  Y.  153, 165),  that 
"  although  the  defendant  does  not  in  express  terms  undertake 
to  do  the  act,  or  give  the  notice  which  shall  set  the  plaintiff  in 
motion,  a  promise  to  do  so"  " is  clearly  to  be  implied  from  the 
covenants  and  stipulations  which  were  dnserted."  "  There  is 
manifested  a  clear  intention  on  the  part  of  the  defendant  to 
construct  the  railway,  and  for  that  purpose  to  do  certain  things, 
among  others,  raise  the  money,  provide  the  masonry  and  give 
instructions  to  the  plaintiff.  These  things,  and  others,  on  the 
part  of  the  defendant,  the  plaintiff  by  the  contract  acquired  an 
interest  in  having  performed,  and  there  is  an  obligation  for 
their  performance  to  be  implied  in  its  favor."  The  language 
used  in  these  authorities  is  peculiarly  applicable  to  the  case  in 
hand,  and  furnishes  a  safe  and  just  guide  by  which  to  deter- 
mine their  rights. 

Looking  at  this  contract  in  the  light  of  decisions  referred  to, 
it  would  seem  that  the  plainest  principles  of  justice  require  the 
implication,  of  a  covenant,  on  the  part  of  the  defendant  to  pre- 
pare the  foundations  in  question  so  as  to  have  them  in  a  con- 
dition to  enable  the  contractors  to  prosecute  their  work  to  the 
utmost  advantage  and  economy,  before  giving  the  notice  which 
set  the  time  limited  for  their  completion  in  motion.  Any 
other  construction  would  destroy  the  mutuality  of  the  agree- 
ment, and  put  it  practically  in  the  power  of  one  party  to  de- 
feat performance  by  the  gther. 

It  is  quite  obvious  that  the  provisions  of  the  contract 
in  respect  to  time  are  ot  its  essence,  and  were  regarded  by 
the  parties  as  of  primary  importance,  the  contractors  being 
stimulated  to  great  diligence  by  the  prospect  of  extraordi- 
nary compensation  therefor,  and  deterred  by  the  certainty 
of  great  pecuniary  loss  from  dilatoriness  or  delay  in  the 
prosecution  of  their  work.     A  construction  which  enabled  the 
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railroad  company  to  retard  the  prosecution  of  the  work  by 
the  contractors,  or  disabled  them  from  employing  all  of  the 
agencies  or  force  which  in  their  judgment  could  wisely  and 
advantageously  be  used  in*  its  performance,  would  operate  as  a 
fraud  upon  them  and  render  their  covenant  to  complete  the 
work  in  five  months,  a  reckless  and  foolhardy  undertaking. 
The  very  assumption  of  such  a  covenant  on  the  part  of  the 
builders  implies  an  understanding  by  all  parties  that  they 
were  to  be  unrestricted  in  the  employment  of  means  to 
perform  it,  and  that  nothing  which  it  was  the  duty  of  the 
owner  to  do  to  enable  the  contractor  to  perform,  should  be  left 
undone.  It  is  unreasonable  to  suppose  that  the  parties  in- 
tended to  enter  into  obligations,  providing  for  the  performance 
of  work  by  one  party  under  a  heavy  penalty  for  non-perform- 
ance within  a  given  period,  which  yet  left  it  optional  with 
the  other  to  facilitate  or  retard  such  work  at  its  pleasure  or 
discretion. 

It  is  also  claimed  by  the  respondent  that  the  act  of  the  con- 
tractor in  commencing  the  work  within  five  days  after  receipt 
of  the  notice  in  question  constituted  a  waiver  of  the  breach 
complained  of. 

The  evidence  establishes  the  fact  that,  immediately  upon 
receipt  of  the  notice,  the  contractors  protested  against  it, 
and  claimed  that  it  was  given  in  violation  of  the  true 
meaning  and  spirit  of  the  contract,  and  that  the  founda- 
tions were  not  only  not  ready,  but  were  in  such  a  condition 
that  they  could  not  commence  or  prosecute  their  work,  ex- 
cept at  increased  expense  and  great  disadvantage.  Under  the 
solicitations  of  the  engineer,  however,  as  they  offered  to  prove, 
and  without  waiving  any  rights  secured  to  them  under  the  con- 
tract, they  in  fact  commenced  the  prosecution  of  the  work. 
There  is  nothing  in  the  facts  upon  which  an  intention  to  waive 
the  damages  arising  out  of  the  breach  complained  of  can  be 
predicated.  When  the  breach  occurred,  the  contractors  un- 
doubtedly had  the  option  of  refusing  to  commence  their 
work  until  the  foundations  were  actually  ready,  or  to  commence 
and  prosecute  it,  relying  upon  the  covenants  of  their  contract 
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to  recover  such  damages  as  the  breach  occasioned  them.  {Star- 
bird  V.  Barrens,  38  N.  Y.  230,  231 ;  JSuf  v.  EinaJdo,  65  id. 
664 ;  Cross  v.  Beard,  supra.)  After  express  notice  to  the  de- 
fendants of  their  intention  to  hold  them  liable  for  the  damages 
arising  from  the  omission  to  complete  the  foundations  they 
elected  to  commence  the  prosecution  of  the  work.  This  they 
were  entitled  to  do,  and  it  constitutes  no  waiver  ot  their  claim. 

The  further  objection  is  taken  that  no  valid  assignment  of 
the  claim  in  suit,  was  made  by  his  copartner  in  the  work,  to  the 
plaintiff.  The  objection  that  Gill  was  a  necessary  party  to  the 
action  is  not  taken  by  the  answer,  and  assuming  that*  the  as- 
signment was  invalid,  it  does  not  constitute  a  bar  to  the  action 
because  the  plaintiff  still  had  such  an  inteirest  in  the  contract  as 
entitled  him  to  maintain  an  action  for  his  damages  thereon. 
Independent,  however,  of  this  objection,  we  are  of  the  opinion 
that  the  assignment  in  question  was  sufficient  in  itself,  or  so  am- 
biguous on  its  face  as  to  authorize  parol  evidence  to  explain 
its  meaning.  The  instrument  in  question  purported  to  assign 
to  the  plaintiff  all  of  Gill's  right,  tiUe  and  interest  to  any  and 
all  claims  and  demands  which  the  late  firm  of  Gill  &  Mansfield 
have  had  or  now  have  against  the  New  York  Central  and  Hud- 
son River  Railroad  Company,  "  for,  on  account  of  and  arising 
fi'om  any  and  all  award  or  awards  due  said  firm  from  said 
company,  under  a  certain  contract  for  the  erection  of  a  grain 
elevator,  at  the  foot  of  Sixtieth  street  in  said  city,  by  reason 
of  said  Gill  &  Mansfield  having  completed  the  construction  of 
said  elevator  within  a  certain  time  specified  in  said  contract,  the 
said  Luther  E.  Mansfield  hereby  agreeing  that  all  prosecutions 
of  all  claims  shall  be  in  his  name  individually." 

It  is  manifest  from  the  language  of  the  instrument,  that  the 
parties  intended  to  transfer  some  claim  then  in  existence,  aris- 
ing under  the  contract  in  question,  and  that  such  claim  required 
prosecution  by  action  in  order  to  enable  the  assignee  to  enjoy 
the  benefit  of  the  assignment.  The  only  doubt  as  to  the  mean- 
ing of  the  contract  arises  from  the  use  of  the  words  "  award  or 
awards  therein."  Neither  the  contract  nor  the  evidence  shows 
that  any  awards  were  contemplated  by  the  contract,  or  that 


1886.]       Mansfield  v.  N.  Y.  0.  &  H.  R  R.  R.  Co.  215 

Opinion  of  the  Court,  per  Ruobr,  Ch.  J. 

any  had  been  or  could  be  made  thereunder,  and  in  the  absence 
of  explanation  as  to  the  application  of  such  words,  there  does 
not  appear  any  subject-matter  for  the  assignment  to  operate 
upon. 

It  is  a  familiar  rule  that  parol  proof  of  extrinsic  circum- 
stances may  be  giv^en  to  apply  a  description  to  its  subject-mat- 
ter, and  that  if  it  appears  that  the  description  is  in  some  parts 
erroneous,  those  parts  may  be  rejected,  and  what  is  left,  if  suflS- 
cient  of  itself,  alone  be  regarded.  {Msh  v.  Hvibhard^  21  Wend. 
651 ;  Burr  v.  Broadway  Ins.  Co,,  16  N.  T.  267 ;  Fidd  v. 
Munsoriy  47  id.  221 ;  Gardner  v.  Heyer,  2  Paige,  11.) 

Upon  the  trial  the  plaintiflE  gave  in  evidence  a  judgment-roll 
in  an  action  in  the  Supreme  Court,  wherein  he  was  plaintiff 
and  the  said  Gill  was  defendant,  instituted  to  procure  a  reforma- 
tion of  the  language  of  the  said  assignment,  so  as  to  make  it 
conform  to  the  real  intentions  of  the  parties  when  it  was  made, 
and  also  an  assignment  executed  by  Gill  in  conformity  to  such 
judgment,  transferring  to  the  plaintiff  all  causes  of  action  grow- 
ing out  of  the  contract  between  Gill  &  Mansfield  and  the  de- 
fendant. This  judgment  was  rendered  after  the  commence- 
ment of  the  present  action  and  after  one  trial  thereof  had  been 
had.     The  defendant  objected  to  the  evidence. 

We  think  the  evidence  was  competent.  As  we  have  seen, 
it  was  proper  for  the  plaintiff  to  give  parol  evidence  of  the 
meaning  of  the  language  used  in  the  assignment,  and  a  judg- 
ment against  Gill,  the  only  party  except  the  plaintiff  who  had 
an  interest  in  the  matter,  determining  that  fact,  was  the 
highest  evidence  that  could  have  been  given  upon  the  issue. 
The  only  interest  that  the  defendant  here,  had  in  that  question, 
was  to  be  protected  from  any  claim  under  the  contract  by  other 
parties.  This  judgment  bound  the  parties  to  it  and  effectually 
protected  the  defendant  from  any  claim  which  could  be  made 
by  Gill.  It  establishes  the  rights  of  the  plaintiff  in  the  sub- 
ject of  the  action  as  they  existed  at  the  time  of  its  commence- 
ment, and  did  not  in  any  respect  change  his  relation  with  the 
plaintiff. 

We  have  bqen  invited  by  the  appellant  to  express  our  opinion 
upon  the  question  of  the  damages  recoverable  in  this  action, 
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but  we  do  not  think  that  question  is  before  us  in  such  a  shape 
as  to  authorize  an  opinion  thereon. 

The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


Elizabeth  Twogood,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Respondent. 

In  an  action  against  the  dty  of  New  York  for  damages  alleged  to  have 
been  caused  by  its  negligence  in  not  causing  an  accumulation  of  ice  upon 
a  sidewalk  to  be  removed,  evidence  was  given  that  the.  patrolman  who 
was  detailed  for  duty  within  the  precinct  and  required  to  report  any  vio- 
lation of  city  ordinances,  on  each  day  for  seven  days  just  prior  to  the 
injury  complained  of  made  reports  in  writing,  in  accordance  with  the 
usual  custom,  in  substaYice  that  the  snow  and  ice  had  not  been  removed 
from  the  sidewalk  in  question,  also  that  it  was  the  custom  for  the  in- 
spector to  forward  such  reports  to  police  head-quarters,  and  from  there 
to  the  office  of  the  corporation  attorney.  The  court  charged  that  the 
fact  that  the  patrolman  made  such  report  was  not  sufficient  to  charge 
the  dty  with  notice.     Held  error. 

(Argued  March  22, 1886 ;  decided  April  13, 1886.)  * 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  June  25,  1883,  which 
affirmed  a  judgment  in  favor  of  plaintifE,  entered  upon  a  verdict, 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
allied  to  have  been  caused  by  defendant's.negligence  in  failing 
to  remove  an  accumulation  of  ice  and  snow  from  a  sidewalk 
of  one  of  its  streets. 

PlaintifE  in  passing  over  the  walk  fell  and  broke  her  arm. 
The  further  facts  material  to  the  question  discussed  are  stated 
in  the  opinion. 
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George  O.  Lay  for  appellant.  The  department  of  police  and 
bureau  of  street  cleaning  was  the  agent  of  the  city  in  the  per- 
formance of  the  duty  of  keeping  this  sidewalk  in  repair  and 
free  from  obstructions  under  the  charter  of  1873,  in  force  at 
the  time  of  the  accident.  (Chap.  335  of  the  Laws  of  1873, 
§  67 ;  Maayi/miUian  v.  Mayor ^  etc.,  62  N.  T.  160 ;  Sam  v. 
Mayor ^  etc.^  70  id.  459 ;  EhrgoU  v.  Mayor^  etc.y  96  id.  264  ; 
Ordinances  of  the  City,  art.  25  [R.  ed.],  1880,  234.)  It  was. 
error  to  charge  that  there  was  not  actual  notice  to  the  city. 
{Oood/ellow  V.  MayoTy  eto.y  2  N.  E.  Rep'r,  462.) 

D.  J.  Dean  for  respondent.  The  park  department  is  an  exec- 
utive branch  of  the  municipal  government.  (Charter,  §  83, 
chap.  335,  Laws  of  1873.)  It  represents  and  acts  in  behalf  of  the 
municipality  in  the  performance  of  the  duties  devolved  upon  it. 
{EhrgoU  v.  Mayor^  etc.y  96  N.  Y.  273.)  The  charge  to  the  jury 
that  if,  in  their  opinion,  the  snow  and  ice  had  been  upon  the  walk 
for  such  a  length  of  time  that  it  was  negligent  for  the  city  not 
to  have  removed  the  same,  the  plaintiff  was  not  entitled  to  re- 
cover, whether  the  city  had  actual  notice  of  the  condition  of 
the  walk  or  not,  did  no  injustice  to  the  plaintiff,  and  even  if  it 
was  erroneous,  it  will  be  disregarded.  {Stoddard  v.  Z.  /.  R. 
R.  Co.y  5  Sandf.  187;  Lanib  v.  a  cfe  A.  R.  R.  Co,y  2  Daly, 
475;  Forrest  v.  Forrest^  25  K  Y.  610;  Heim  v,  Meyer^  61 
id.  171 ;  Tovmaend  v.  Narragansett  Ins.  Oo.y  36  J.  &  S.  170 ; 
City  BJc.  V.  Dearborn^  20  N.  Y.  244;  Park  v.  TilUmy  15 
Abb.  384;  Sh(yrter  v.  PeopU,  2  N.  Y.  193.) 

Andbews,  J.  The  defense  was  placed  on  two  grounds,  the 
negligence  of  the  plaintiff  and  the  absence  of  negligence  on  the 
part  of  the  defendant.  The  trial  judge  submitted  both  ques- 
tions to  the  jury,  who  found  a  general  verdict  for  the  defend- 
ant. It  is  impossible  to  say  whether  the  jury  found  for  the 
defendant  on  both  issues,  or  only  on  the  issue  of  the  defendant's 
negligence.  It  is  claimed  that  upon  the  uncontroverted  facts 
the  plaintiff  was  negligent  in  venturing  upon  the  walk  in  its 
icy  condition,  when  she  could  have  avoided  all  danger  by  go- 
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ing  upon  the  walk  upon  the  other  side  of  the  street,  which  wae 
clear  and  safe.  We  think  this  question,  under  the  decisions, 
was  for  the  juiy.  {Todd  v.  City  of  Troy,  61  N.  Y.  506; 
Evans  v.  City  of  Utica,  69  id.  166.)  The  plaintiff  is  entitled, 
therefore,  to  the  benefit  of  any  valid  exceptions  to  the  rulings 
of  the  court  on  the  issue  of  the  defendant's  negligence.  The 
main  charge  of  the  judge  was  fair  and  discriminating,  and 
except  for  a  ruling  at  the  request  of  the  defendant,  bearing 
upon  a  question  of  notice,  made  after  the  conclusion  of  the 
principal  cliarge,  we  should  affirm  the  judgment.  The  acci- 
dent occurred  on  the  20th  day  of  January,  1881,  and  the 
locality  was  a  sidewalk  on  the  south  side  of  a  public  park 
on  Christopher  street.  Tliis  territory  was  within  the  pre- 
cinct of  Patrolman  Pitcairn,  who,  in  January,  1881,  was 
detailed  for  duty  by  the  police  department  within  this 
precinct,  and  to  report  any  violation  of  city  ordinances. 
On  the  tenth,  twelfth,  thirteenth,  fifteenth,  seventeenth, 
eighteenth,  nineteenth  and  twentieth  days  of  that  month,  he 
made  reports  in  writing  substantially  as  follows :  "  Snow 
and  ice  not  removed  from  around  public  park  bounded  by 
West  Fourth,  Grove  and  Christopher,"  and  left  them  at  the 
station-house.  This  was  according  to  the  usual  custom,  and  it 
is  the  practice  for  the  inspector  to  forward  reports  lodged 
there,  to  police  head-quarters,  and  from  there  they  are  sent  to 
the  office  of  the  corporation  attorney.  The  trial  judge,  on  the 
request  of  the  defendant's  counsel,  charged  "  that  the  fact  that 
officer  Pitcairn  observed  the  snow  and  ice  on  the  twelfth, 
thirteenth,  fifteenth,  seventeenth,  eighteenth,  nineteenth  and 
twentieth  of  January,  and  made  the  entry  in  his  book,  as 
he  testified  he  did,  and  the  further  facts  that  he  reported 
the  facts  as  he  testified;  such  facts  are  not  in  themselves 
sufficient  to  charge  the  city  with  notice."  The  plaintiff  ex- 
cepted to  this  charge.  The  judge  in  his  main  charge  pointed 
out  that  notice,  to  charge  the  city,  might  be  either  actual  or 
constructive,  and  charged  that  the  city  was  liable  for  injuries 
from  an  obstruction  on  a  sidewalk  only  where  the  proper 
authorities  had  actual  notice  of  its  existence  and  neglected  to 
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remove  it  within  a  reasonable  time  thereafter,  or  where,  al- 
though not  having  actual  notice,  nevertheless  the  obstruction 
had  existed  for  such  a  length  of  time  that  its  existence  ought 
to  have  been  known  to  the  public  authorities,  and  they  there- 
after negligiBntly  omitted  to  remove  it.  The  point  of  the  re- 
quest was  that  the  reports  of  Pitcaim  to  his  superior  officer, 
made  in  the  usual  course,  was  not  notice  to  the  defendant.  We 
think  the  court  erred  in  charging  this  proposition  {Rehherg  v. 
Mayovy  etc.,  91 N".  Y.  137, 138),  and  we  cannot  say  that  the  error 
was  harmless.  It  left  the  negligence  of  the  defendant  to  rest 
upon  the  question  of  constructive  notice,  assuming  that  the 
jury  should  find  that  the  sidewalk  was  in  a  dangerous  condi- 
tion, and  upon  the  further  question  whether  this  condition  had 
existed  for  such  a  length  of  time  that  actual'  notice  ought  to  be 
imputed.  We  feel  constrained  to  reverse  the  judgment  on  this 
exception,  although  it  is  by  no  means  certain  that  the  error 
affected  the  verdict. 

The  judgment  should,  therefore,  be  reversed  and  anew  trial 
ordered. 

All  concur. 


Judgment  reversed. 


James  V.  G.  Dubois,  Respondent,  v.  The  Orrr  of  Kingston, 

Appellant. 

The  placing  of  a  stepping-stone,  of  ordinary  size  and  proper  construction,  in 
a  convenient  place  at  the  edge  of  the  sidewalk  in  front  of  a  pablic  building 
in  a  city,  as  an  accommodation  to  the  public  in  alighting  from  and  get- 
ting into  vehicles,  is  not  such  an  obstruction  of  the  streets  as  will  charge 
the  municipal  corporation  with  negligence  for  allowing  it  to  remain. 

In  an  action  against  such  a  corporation  for  injuries  caused  by  plaintiff's  fall- 
ing over  such  a  stepping-stone,  held,  the  fact  that  other  persons  had  been 
injured  by  falling  over  the  same  stone  did  not,  of  itself,  establish  that  it 
was  improperly  placed,  or  that  it  was  necessarily  of  such  a  dangerous 
character  as  to  require  the  interposition  of  the  city  authorities  to  remove  it. 

It  appeared  that  the  stepping-stone,  which  was  of  ordinary  size,  lay  in  front 
of  the  city  post-office,  lengthwise  of  and  just  inside  the  curb  of  the  side- 
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walk.  At  the  north  end  of  the  atone  was  a  lamp-post ;  at  the  south  end 
a  crosswalk.  At  the  time  of  the  accident  plaintiff  was  running  to  a 
fire;  gas-lights  were  burning  in  the  post-office,  and  the  street  lamp 
was  lighted.  There  was  abundant  room  for  plaintiff  to  pass  on  the 
sidewalk  ;  he  was  well  acquainted  with  the  locality,  and  the  stone  had 
been  there  several  years.  Held,  that  plaintiff  himself  was  chargeable 
with  negligence. 

(Argued  March  23, 1886;  decided  April  18,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  thii'd  judicial  department,  entered  upon  an  order 
made  May  6,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

John  J.  Linaon  for  appellant.  Before  a  municipal  corporar 
tion  can  be  made  liable  for  injuries  caused  by  a  defect  in  a 
highway,  not  arising  from  its  construction  or  from  any  act 
authorized  by  the  corporation,  either  express  notice  of  the 
existence  of  the  nuisance  must  be  brought  home  to  it,  or  the 
defect  must  be  so  notorious  as  to  be  observable  by  all  for  a 
sufficient  time  to  enable  the  corporation  to  repair  it,  in  which 
case  the  corporation  is  charged  with  constructive  notice,  being 
in  fault  for  not  knowing  the  fact.  (Shearm.  &  Redf.  on  Neg^ 
§  407 ;  Masterton  v.  Mt.  Vernon^  68  K  Y.  394;  Smith  v.  JH^ew 
York,  66  id.  295;  McCarthy  v.  Syracuse,  46  id.  197;  UaH 
V.  City  of  Brooklyn,  36  Barb.  226;  Hume  v.  New  Torh,  47 
N.  Y.  639 ;  Gorham  v.  Oooperatown,  59  id.  660.)  On  plain- 
tiff's own  showing  he  was  guilty  of  contributory  negligence 
and  should  have  been  nonsuited.  (  Weber  v,  R.  E,  Co,,  58  K. 
Y.  455 ;  DavenpoH  v.  Brooklyn  City  R.  R,  Co.,  2  E.  R.  826; 
Cummins  v.  Syraovse,  3  id.  198  ;  Gri^n  v.  Mayor,  etc.,  9  N. 
Y.  456;  Durkvn  v.  Troy,  61  Barb.  437;  BuUerfidd  v. 
Forrister,  11  East,. 60;  Flower  v.  Adam,  2  Taunt.  814; 
Smith  V.  Smith,  2  Pick.  621 ;  Wood  v.  Village  of  Andes,  11 
Hun,  543  ;  BeUon  v,  Baxter,  54  N.  Y,  245 ;  Ba/rker  v.  Samage, 
45  id.  191.) 
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John  E.  Van  EUen  for  respondent.  Whether  or  not  the 
rock  in  question  was  an  obstruction  was  a  question  of  fact, 
depending  upon  its  size,  the  place  where  it  lay,  the  width  of 
the  sidewalk,  the  unguarded  and  exposed  situation  of  the  rock, 
the  throngs  which  gathered  and  traveled  there,  and  a  variety 
of  circumstances  and  considerations.  {Ploedterll  v.  JVew  Yorky 
65  N.  Y.  666;  10  Alb.  Law  Jour.  186;  Mayor,  etCyV. 
Sheffield^  4  Wall.  189.)  Actual  notice  of  the  defect  or  ob- 
struction need  not  be  shown.  If  it  has  continued  for  such  a 
length  of  time  as  to  become  notorious  and  to  justify  the  pre- 
sumption that  its  existence  was  known  to  the  agents  of  the 
corporation  charged  with  the  duty  of  keeping  the  streets  in 
repair,  notice  will  be  presumed.  (  Weed  v.  BaUston  Spa^  76 
N.  r.  329,  336  ;  Ploedterll  v.  New  Farh,  55  id.  666  ;  Mayor 
v.  Sheffield,  4  WaU.  189;  Rehherg  v.  New  Tork,  91  N.  Y. 
137;  Laws  of  1872,  chap.  150,  §33  ;  subd.  20,  21,  30,  33,  42, 
§§  69,  91 ;  Fn  re  Burrneister,  76  N.  Y.  174 ;  Todd  v.  Troy, 
61  id.  506,  509 ;  Bostwick  v.  Barlow,  14  Hun,  177 ;  Hines 
V.  Lockport,  50  N.  Y.  239 ;  S.  (?.,  60  Barb.  384 ;  Masterton 
v.  Mt.  Vernon,  58  N.  Y.  394;  Walker  v.  Lockport,  43  flow. 
336 ;  Hwton  v.  New  York,  9  N.  Y.  168 ;  Weed  v.  BaUston  Spa, 
76  id.  333.)  It  would  be  no  defense  that  the  city  did  not  know 
that  the  obstruction  was  dangerous.  (Quinlanv,  Utica,  11 'ElmUj 
217.)  One  passing  along  the  sidewalk  has  a  right  to  presume  it 
to  be  safe.  He  is  bound  to  no  special  care  and  cannot  be  charged 
with  negligence  for  not  being  on  his  guard  against  an  unlaw- 
f ul  obstruction,  or  for  not  looking  for  it,  although  it  is  visible. 
{McGuire  v.  Spencer,  91  N.  Y.  303  ;  Weed  v.  BaUston  Spa, 
76  id.  829,  333 ;  BuUock  v.  New  York,  1  E.  R.  170 ;  Diveny 
V.  Elmvra,  51  N.  Y.  512.)  The  questions  presented  were 
questions  of  fact,  and  there  was  no  error  in  denying  the  motion 
for  a  nonsuit.  {Hume  v.  New  York,  47  N.  Y.  636 ;  S.  C\,  74 
id.  264;  Rehherg  v.  New  York,  91  id.  137,  144.) 

Miller,  J.  The  plaintiff  was  injured  on  the  evening  of 
November  23,  1872,  while  running  to  a  fire,  which  appeared  to 
be  in  the  direction  of  his  own  house,  in  the  city  of  Kingston,  by 
falling  over  a  stepping-stone  lying  on  the  sidewalk  in  one  of 
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the  streets  of  said  city.  The  stone  was  three  feet  four  indies 
in  length,  twenty  inches  wide  and  fourteen  inches  high.  It 
lay  lengthwise  with  the  curb  and  on  the  inside  thereof,  in  front 
of  the  building  containing  the  post-office,  a  music  hall  and 
several  stores.  Across  from  the  stone  diagonally  on  the  inner 
side  of  the  walk  was  a  railing  guarding  and  running  along  an 
area  way  which  led  to  the  basement  of  the  building.  This  area 
w.iy  occupied  three  feet  and  seven  inches  of  the  sidewalk,  leav- 
ing a  passage-way  at  its  most  narrow  point  between  the  railing 
and  the  stone  at  from  four  feet  and  ten  inches  to  six  feet.  At 
the  north  end  of  the  stone  over  which  the  plaintiff  stumbled, 
was  a  lamp-post,  which  covered  about  one-haJf  the  width  of  the 
stone.     At  the  south  end  of  the  stone  was  a  crosswalk. 

The  stone  was  placed  there  some  three  years  previously  as 
an  accommodation  to  the  public  in  alighting  from  and  getting 
into  vehicles,  and  without  the  knowledge  or  consent  of  the  de- 
fendant, and  no  proof  was  given  showing  any  express  notice 
thereof  to  the  defendant. 

There  was  evidence  npon  the  trial  that  some  five  different 
persons  had  fallen  over  the  stone  and  been  injured  thereby. 
At  the  time  of  the  accident  in  question  gas-lights  were  burn- 
ing in  the  post-office  and  the  street  lamp  was  lighted.  Actions 
against  municipal  corporations  for  injuries  sustained  by  indi- 
viduals Awhile  using  or  passing  along  its  streets,  are  founded 
upon  the  ground  of  negligence  of  its  officers  in  the  perform- 
ance of  their  official  duties  and  cannot  be  maintained  without 
evidence  showing  tliat  they  have  been  derelict  in  this  respect, 
by  means  of  which  the  injury  has  been  sustained.  We  think 
there  was  no  such  proof  upon  the  trial  of  this  action.  The 
stepping-stone  over  which  the  plaintiff  fell  and  was  injured 
was  not  of  unusual  size  or  of  an  improper  construction,  nor 
was  it  located  at  an  improper  place.  It  was  placed  in  a  position 
on  the  sidewalk  most  convenient  for  persons  who  should  alight 
from  a  wagon  or  carriage  or  get  into  the  same  from  the  side- 
walk, and  thus  it  was  a  means  of  accommodation  to  those  who 
had  business  at  the  post-office  or]  in  the  building  in  front  of 
which  it  was  located.    It  was  not  any  more  exposed  than  was 
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essoQtial  for  its  proper  aud  useful  location.  The  passage-way 
between  the  store  and  along  the  area  way  of  the  building  was 
ample  for  the  accommodation  of  individuals  who  were  going 
along  the  sidewalk,  aud  any  person  who  exercised  ordinary  care 
and  caution  could,  under  the  circamstances  presented,  have 
passed  along  by  this  stepping-stone  without  coming  in  contact 
with  it.  The  gas  was  lighted  in  the  post-office  and  in  the  lamp 
near  by,  and  hence  it  was  easy  to  see  the  stone  and  to  avoid  it 
by  a  proper  use  of  the  faculties.  The  fact  that  the  plaintifi 
was  running  in  the  direction  of  his  own  house,  with  the  appre- 
hension that  it  might  be  on  fire,  should  not  excuse  him  for  not 
avoiding  a  stone  of  this  kind  placed  on  the  sidewalk.  It  was 
not  necessarily  in  his  way.  In  fact  it  was  on  one  side  of  the 
walk  and  on  the  side  near  the  street  curb.  There  was  no  diffi- 
culty in  passing  along  the  open  space  without  coming  in  con- 
tact with  it.  The  stepping-stone  could  have  been  placed  in  no 
position  in  which  it  could  have  been  more  useful  and  con- 
venient in  front  of  the  post-office,  and  there  is  no  ground  for 
claiming  that  it  should  have  been  guarded  and  protected  so  as 
to  prevent  people  from  running  against  it.  Such  caution  is 
not  required  in  placing  such  a  necessary  and  convenient  ap- 
pendage in  front  of  a  building  in  the  public  street,  and  it  can- 
not be  said,  we  think,  that  it  is  dangerous  necessarily  when 
occupying  such  a  position. 

The  fact  that  other  persons  had  been  injured  by  falling  over 
the  stone  does  not,  of  itself,  establish  that  it  was  improperly 
placed  in  the  location  it  occupied,  or  that  it  was  necessarily  of 
such  a  dangerous  character  as  to  require  the  interposition  of 
the  city  authorities  to  remove  it.  Such  an  accident  might 
well  take  place  in  reference  to  any  necessary  structure  con- 
nected with  the  sidewalk  or  a  building  thereon,  which  might 
possibly  interfere  with  persons  using  the  same. 

It  would  be  extending  the  rule  of  the  liability  of  municipal 
corporations  far  greater  than  has  yet  been  done  in  any  decided 
case,  to  hold  that  they  are  liable  for  assenting  to  the  placing  of 
stepping-stones  on  the  edge  of  sidewalks  in  front  of  hotels, 
stores,  public  buildings  and  private  residences.     The  courts 
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have  gone  quite  far  in  holding  such  corporations  to  a  very 
strict  responsibility  in  reference  to  accidents  caused  by  a  fail- 
ure of  their  officers  to  keep  the  streets  and  sidewalks  in  a 
proper  and  safe  condition,  but  it  would  be  adding  to  the  cor- 
porate liability  beyond  reasonable  limits  to  hold  that  stepping- 
stones,  which  are  almost  a  necessity  in  providing  for  the  inter- 
est, comfort  and  convenience  of  the  public  in  the  maintenance 
of  walks,  avenues  and  streets,  constitute  a  nuisance  or  obstruc- 
tion, and  that  corporations  are  liable  for  damages  by  reason  of 
accidents  caused  thereby. 

As  this  case  is  presented  there  is  no  evidence  which  justifies 
the  conclusion  that  tlie  stepping-stone  in  question  was  danger- 
ous to  travelers  passing  along  the  street,  or  that  the  city  au- 
thorities were  chargeable  with  negligence  in  allowing  it  to  re- 
main where  it  was  located. 

It  may  also  be  remarked  that  the  evidence  of  the  plaintiff 
tended  strictly  to  show  that  he  was  chargeable  with  negligence 
which  contributed  to  the  injury.  There  was  abundant  room 
for  him  to  pass  by  the  stepping-stone  without  running  against 
it.  A  very  small  portion  of  the  end  of  the  stone  upon  which 
he  fell  obstructed  the  sidewalk,  and  being  well  acquainted  with 
the  locality,  had  he  been  careful  in  exercising  his  faculties  he 
could  have  avoided  the  accident.  In  not  doing  so  he  was 
clearly  negligent. 

For  the  reasons  stated  the  court  erred  upon  the  trial  in  de- 
nying the  motion  to  nonsuit  the  plaintiff,  as  well  as  the  mo- 
tion to  dismiss  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Henry  J.  Goodwii^   et  al..  Respondents,  v,  JxjLiua  Bttkzl 
^^  ^  et  al.,  Appellants. 


1 


l(»  ^     An  undertaking  given  on  appeal  from  a  judgment,  in  replevin  to  the  Qen- 
liSneSM        ^^  Term,  instead  of  being  in  the  form  of  an  undertaking  to  stay  pro- 
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ceedings  on  appeal  in  Bach  an  action  (Ckxle  of  Civ.  Pro.,  §  1829),  was  in 
the  form  prescribed  to  stay  (§  1327)  execution  on  a  money  judgment.  It 
was  properly  served,  acknowledged,  approved,  filed,  and  a  copy  served  on 
plaintiffs'  attorneys.  The  attorneys  on  both  sides  treated  the  undertak- 
ing as  appropriate  and  effectual  to  stay  proceedings.  Plaintiffs'  attorneys 
excepted  to  the  sufficiency  of  tbe  sureties,  but  at  the  request  of  defend- 
ants' attorneys  withdrew  the  exception  and  took  no  steps  to  enforce  the 
judgment  until  the  decision  of  the  appeal.  In  an  action  upon  the  under- 
taking, hdd^  that  as  no  undertaking  was  requisite  upon  the  appeal  ex- 
cept to  stay  proceeding^,  the  giving  of  it  was  an  idle  ceremony,  unless  it 
was  intended  to  secure  that  object;  that  the  transaction  was  in  legal 
effect  a  forbearance  at  the  request  of  defendants  on  consideration  of  the 
undertaking — that  it  was  not  illegal  or  taken  colore  offleii,  and  was 
founded  on  a  good  consideration,  and  so  should  be  held  to  inure  as  a 
good  common-law  agreement,  enforceable  according  to  its  terms. 

Post  V.  Doremua  (60  N.  Y.  871),  distinguished. 

The  judgment  in  the  replevin  suit  was  against  three  defendants;  it  was 
affirmed  as  to  two  and  a  new  trial  granted  as  to  the  third;  on  such  new 
trial  a  judgment  was  found  in  his  favor.  Held,  that  this  did  not  dis- 
charge the  sureties. 

(Argued  March  24,  1886  ;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city  of 
New  York,  entered  upon  an  order  made  May  9, 1884,  which 
afiirmed  a  judgment  in  favor  of  nlaintiffs,  entered  unon  a  ver- 
dict. 

This  action  was  unon  an  undertaking  given  on  appeal  to  the 
General  Term. 

The  material  facts  are  stated  in  the  opinion. 

Melville  S.  Regenahurger  for  appellants.  Where  an  appeal 
is  taken  from  a  judgment  for  the  recovery  of  a  chattel  it  does 
not  stay  the  execution  of  the  judgment,  until  the  appellant 
gives  a  written  undertaking  in  a  sum  fixed  by  the  court  below, 
or  a  judge  thereof,  to  the  effect  that  the  appellant  will  obey  the 
direction  of  the  appellate  court  upon  the  appeal.  (Code,  §  1329.) 
No  greater  force  or  effect  will  ever  be  given  to  a  statutory  ob- 
ligation than  is  contemplated  by  the  statute.  {Hinckley  v. 
Kreitze,  68  K  T.  583 ;  Post  v.  Doremvsy  60  id.  871.)  The 
failure  of  the  sureties  to  justify  has  the  same  effect  as  though 
no  undertaking  had  been  given.  {Manning  v.  GovZd^  90  N. 
Y.  476.) 
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Wm,  F,  MaoRae  for  respondents.  The  undertaking  hav- 
ing been  approved  by  the  court,  and  its  sufficiency  allowed,  and 
all  parties  having  considered  and  treated  it  as  fulfilling  all  the 
requirements  necessary  to  perfect  a  stay,  defendants  are  estopped 
from  questioning  or  denying  its  force  and  obligation.  {Har- 
rison V.  WUkim,  69  N.  Y.  412;  HiU  v.  Burke,  62  id.  Ill; 
Whedtoji  V.  Fay^  id.  275 ;  Coleman  v.  Bean,  3  Keyes,  94 ; 
jDeoker  v.  Judson,  16  N.  Y.  439 ;  2  R.  S.  286,  §  59 ;  Toles  v. 
Adee^  84  N.  Y.  234.)  But,  as  between  the  parties,  they  can 
validly  agree  on  any  kind  of  agreement  or  security.  (Tolee  v. 
Adeey  supra;  Winter  v.  Kenney^  1  N.  Y.  365;  U.  S.  v. 
Hodgson,  10  Wall.  395.)  Judgment  was  affirmed  as  against 
defendants  Goldsmiths,  and  the  undertaking  being  on  behalf  of 
them,  as  well  as  on  behalf  of  Wertheimer,  one  of  the  condi- 
tions fixing  liability  was  incurred  against  defendants,  as  the 
execution  against  the  Goldsmiths  was  returned  unsatisfied,  and 
the  judgment  unpaid.  {Seacard  v.  Morgan,  3  Keyes,  636 ; 
Auerbach  v.  Maries,  10  Daly,  171 ;  Imhush  v.  FarweU,  1 
Black,  566 ;  Gardner  v.  Barney,  24  How.  467.)  The  judg- 
ment being  in  the  alternative  for  a  delivery  of  the  chattels,  or 
to  pay  their  value  as  fixed  in  the  judgment,  the  undertaking 
was  expressly  within  the  provisions  of  section  1327  of  the 
Code,  and  was  valid  under  that  section.  (Code,  §  1327.)  All 
that  is  required  in  any  case  is  that  "  it  conforms  substantially 
to  the  form  prescribed  by  the  statute.''  (Code,  §  729  ;  Cooh 
V.  FrevdenthaU,  80  N.  Y.  211 ;  Clajlin  y.  Ball,  43  id.  401 ; 
Burrill's  Law  Die,  citing  1  Oush.  76.) 

Andrews,  J.  Under  the  Code  no  security  is  required  to 
perfect  an  appeal  to  the  General  Term  from  a  judgment.  It 
is  necessary  only  when  the  appellant  desires  a  stay  of  proceed- 
ings pending  the  appeal.  (Code,  §  1351.)  The  giving  of  the 
undertaking  in  this  case  was,  therefore,  an  idle  ceremony,  un- 
less it  was  intended  to  secure  this  object.  The  attorneys  on 
both  sides  treated  the  undertaking  as  appropriate  and  effectual 
for  that  purpose.  It  was  signed  and  acknowledged  by  the 
sureties,  was  approved  by  a  judge,  and  filed  in  the  office  of  the 
clerk,  and  a  copy  was  served  on  the  plaintiffs'  attorneys,  aocom- 
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panied  with  a  written  notice  hy  the  defendants'  attorney.  The 
plaintiffs'  attorneys  at  first  excepted  to  the  sufficiency  of  the 
sureties,  but  afterward,  upon  the  request  of  the  attorney  for 
the  defendants,  and  upon  his  assurance  that  the  sureties  were 
responsible,  withdrew  the  objection  and  consented  to  accept 
the  undertaking,  and  they  took  no  proceedings  to  enforce 
the  judgment  until  after  the  determination  of  the  appeal. 
The  transaction  was  in  legal  effect  a  forbearance  on  the  pai-t 
of  the  plaintiffs,  at  the  request  of  the  defendants,  to  pursue 
their  legal  remedy  against  the  defendants,  pending  the  appeal, 
in  consideration  of  the  undertaking.  The  undertaking  was  in 
the  form  prescribed  by  section  1327  of  the  Code  for  undertak- 
ings to  stay  execution  on  money  judgments.  It  was  not  in 
the  form  of  the  statutory  undertaking  prescribed  for  undertak- 
ings to  stay  proceedings  on  an  appeal  from  a  judgment  for  the 
recovery  of  chattels.  (Code,  §  1329.)  But  the  undertaking 
was  not  illegal ;  it  was  not  taken  colore  officii  {Cook  v.  Freu- 
denthaly  80  N.  Y.  202),  and  it  is  founded  on  a  good  considera- 
tion. It  should  be  held,  we  think,  to  inure  as  a  good  common- 
law  agreement,  enforceable  according  to  its  terms.  {Decker  v. 
Judson^  16  N.  Y.  439.)  This  conclusion  accords  with  the  sense 
of  justice,  and  is  not  precluded  by  the  authorities.  The  case  of 
Post  V.  Doremus  (60  N.  Y.  371)  was  put  upon  two  grounds  : 
prst^  that  there  was  no  consideration  for  the  defendants' 
promise,  and,  second^  that  the  event  upon  which  the  liability 
depended,  had  not  happened.  In  this  cscae  there  was  ample 
consideration,  and  the  liability  of  the  sureties,  according  to  the 
terms  of  the  contract,  was  established  by  proof  that  tlie  judg- 
ment was  affirmed  on  the  appeal  as  to  two  of  the  defendants 
{Seacord  v.  Morgan^  3  Keyes,  636),  and  that  execution  against 
them  had  been  returned  unsatisfied,  and  that  the  property  had 
never  been  delivered  to  the  plaintiffs.  The  point  that  the  sub- 
sequent proceedings  on  the  new  trial,  in  which  judgment  found 
in  favor  of  Wertheimer,  discharged  the  defendants,  is,  we  think, 
untenable. 

The  judgment  should,  therefore,  be  affirmed* 

All  concur. 

Judgment  affirmed. 
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mlu     John  Fallon,  Appellant,  v.  Bosanna  Lawler,  Bespondent. 

Bj  an  oral  contract  between  the  parties,  plalntiflf  agreed  to  erect  a  bailding 
for  defendant  in  accordance  With  certain  plans  and  specificationB.  When 
the  building  was  partially  erected  the  work  was  stopped  by  defendant, 
because  of  failure  to  perform  it  in  accordance  with  the  plans  and  specifi- 
cations. Defendant  selected  an  architect  to  examine  the  work,  who  made 
a  memorandum  of  the  defects  and  of  the  work  to  be  performed  bj  plain- 
tifi'to  remedy  them;  this  was  accepted  and  agreed  to  by  the  parties,  and 
plaintiff  beg&n  the  work  under  the  new  agreement.  Plaintiff  asked  to  be 
permitted  to  finish  the  work  as  required  by  the  architect,  and  offered  so 
to  do,  but  defendant  refused  to  permit  it,  and  the  work  was  stopped.  In 
an  action  to  recover  for  the  work  done,  hM,  that  the  new  agreement  was 
for  a  sufficient  consideration  and  was  a  waiver  of  forfeiture,  because  of 
non-performance  of  the  old  agreement;  and  that  plaintiff  was  entitled  to 
recover.  Also  that,  as  the  time  for  the  performance  of  the  original  con- 
tract liad  not  expired  at  the  time  the  work  was  finally  stopped,  and  as  the 
defects  had  been  pointed  out  and  agreed  upon,  plaintiff  was  entitled  to 
supply  those  defects  and  complete  the  performance,  and  as  he  was  pre- 
vented  from  so  doing  by  defendant's  interference,  the  latter  was  estopped 
from  claiming  non-performance. 

The  new  contract  was  not  set  forth  and  no  issue  respecting  it  was  pre- 
sented by  the  pleadings.  The  evidence,  however,  relating  to  it  was  given 
without  objection  on  the  trial,  and  it  was  one  of  the  main  issues  tried. 
Held,  that  the  objection  that  the  issue  was  not  presented  by  the  pleadings 
was  not  tenable  on  appeal. 

Also  Tieldf  that  'after  accepting  and  agreeing  to  the  architect's  memoran- 
dum, defendant  could  not  claim  that  other  defects  not  specified  therein 
existed  which  authorized  her  to  repudiate  the  contract. 

(Argued  March  ^4, 1886;  decided  April  13,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  11, 
1883,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  an  order  confirming  the  report  of  a  referee  and  directing 
judgment  in  accordance  therewith. 

This  action  was  brought  to  foreclose  a  mechanics'  lien  for 
work  and  materials  furnished  by  plaintiff  in  building  a  house 
on  defendant's  premises. 

The  facts  sufficiently  appea:^  in  the  opinion. 
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Calvin  Frost  for  appellant.  Although  the  new  contract  is 
not  at  issue  in  the  pleadings  it  and  all  the  attending  circum- 
stances having  been  proved  on  the  trial,  without  objection, 
and  being  one  of  the  main  issues  tried  before  the  court,  it  is 
too  late  to  raise  that  objection  on  appeal.  {Knapp  v.  Simon^ 
96  N.  Y.  284: ;  id.  31.)  Any  variation  or  defect  in  the  work 
under  the  prior  contract,  and  any  liability  incurred  by  the 
plaintiff  therefor  up  to  the  time  of  the  new  contract,  were  by 
its  force  and  legal  effect  discharged  and  waived.  {DeLa  Croix  v. 
B-ucUey,  13  Wend.  75-76 ;  Flemmg  v.  Gilbert^  3  Johns.  530- 
531 ;  14  id.  330 ;  7  Cow.  47  ;,6  Duer,  208 ;  10  N.  Y.  465 ;  58  id. 
621 ;  36  id.  388 ;  21  Wend.  630,  632.)  One  who  waives  or 
prevents  a  literal  performance,  which  the  other  is  ready  and 
offers  to  fulfill,  cannot  avail  himself  of  a  non-performance  to 
relieve  himself  from  payment.  {Young  v.  Hunter^  2  Seld. 
204- ;  Holmes  v.  Holmes^  5  id.  527 ;  Carman  v.  Pults,  21  N. 
Y.  549  ;  31  id.  464 ;  58  id.  621 ;  53  id.  272 ;  61  id.  171 ;  42  id. 
246 ;  78  id.  216.)  The  tender  to  do  all  that  is  required  by  the 
contract,  and  refusal  to  permit  it,  is  equivalent  to  an  actual 
performance.  (2  Hall,  482 ;  3  Johns.  531 ;  31  N.  Y.  462. 
Assuming  that  no  new  bargain  had  been  made ;  that  there  had 
been  no  waiver  or  prevention,  and  that  the  contract,  with  these 
defects,  had  been  completed,  till  a  payment  due,  these  defects 
would  not  bar  plaintiff  of  all  recovery.  (  Woodward  v.  Fuller^ 
80  N".  Y.  312 ;  Heokman  v.  Pinekney^  81  id.  211.)  The  agree- 
ment to  modify  the  contract  was  valid  and  needed  no  other 
consideration  than  the  mutuality  of  the  promises.  (Story  on 
Cont,  §  447.) 

Frederic  A.  Ward  for  respondent.  Defendant  cannot  be 
held  to  have  assented  to  the  manner  in  which  the  work  was 
done.  {Smith  v.  Brady^  17  N.  Y.  180.)  The  alleged  new 
agreement  was  wholly  without  consideration.  (  VanderbUt  v. 
Schreyer,  91  N.  Y.  401 ;  SeyhoUv.  N.  F.,  Z.  E.  <&  W.  R.  R. 
Co.y  95  id.  575.)  The  evidence  offered  was  incompetent  even 
to  prove  the  lien  much  less  the  notice  of  suit,  which  is 
not  matter  of  record.  {Sampson  v.  R,  R.  Co.^  4  T.  &  0.  600; 
S.  a,  2  Hun,  512;   BisseU  v.   Pierce,  28  N.  Y.  252,   266; 
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B(ddwi7i  V.  Ryan^  3  T.  &  0.  353.)  The  original  memoran- 
dum of  Leggett  was  not  original  or  primary  evidence  to 
charge  the  defendant.  It  was  not  a  writing  mfer  partes^  nor 
one  creating  rights,  or  of  which  rights  coald  be  predicated  as  a 
will,  contract  or  deed,  nor  was  it  a  record  of  transactions  in 
the  ordinary  course  of  business,  as  books  of  account,  nor  a 
paper  made  by  the  defendant,  to  which  he  was  in  any  way 
privy.  (Flood  v.  MUoheU^  68  K.  Y.  507 ;  Kennedy  v.  Oswego 
B.  R.  Go.,  67  Barb.   169 ;  Olute  v.  SmoM,  17  Wend.  238.) 

Miller,  J.  As  the  judgment  in  this  case  was  reversed  by 
the  General  Term  upon  the  facts  as  well  as  the  law,  we  are 
called  upon  to  determine  not  only  whether  there  was  any  error 
of  law,  but  whether  the  decision  of  the  trial  court  was  clearly 
contrary  to  the  evidence. 

The  testimony  on  the  trial  shows  that  the  parties  entered 
into  an  oral  contract  by  which  the  plaintiff  agreed  to  remove  a 
building  to  the  rear  of  a  certain  lot,  pnt  a  cellar  under  it,  and 
a  roof  on  it,  and  build  a  three-story  brick  building  on  the  front  of 
the  lot.  The  terms  of  the  contract  were  expressed  in  plans  and 
specifications  which  were  not  signed  by  either  party.  After  the 
building  was  removed  and  the  contract  partially  performed  as 
to  the  brick  building  the  work  was  stopped  by  defendant's  order. 

We  think  it  mast  be  assumed  that  when  the  defendant  re- 
fused to  permit  the  plaintiff  to  proceed  with  the  work  on  the 
2d  of  October,  1876,  the  plaintiff  had  failed- in  several  particu- 
lars to  perform  the  contract  made  by  him  with  the  defendant 
according  to  the  plans  and  specifications.  As  matters  then 
stood  by  reason  of  plaintiff's  failure  to  fulfill  the  contract,  he 
could  not  have  recovered  of  the  defendant  the  value  of  the 
work  which  had  already  been  done,  and  it  was  a  good  defense 
to  his  action  up  to  that  time  that  he  had  failed  to  perform  the 
contract  according  to  the  agreement  as  required  by  the  plans 
and  specifications. 

Immediately  after  this  the  defendant  selected  an  architect 
to  examine  the  work,  who  found  the  contract  unperformed  in 
several  respects,  and  made  a  memorandum  of  the  defects  and 
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a  list  of  the  work  which  was  to  be  performed  by  the  plaintiff 
to  remedy  the  defects,  which  was  accepted  and  agreed  to  by 
the  parties.  The  plaintiff  then  undertook  to  do  this  work  and 
was  again  stopped  by  the  defendant. 

The  question  then  arises  whether  the  new  arrangement  which 
was  entered  into,  and  which  the  plaintiff  desired  to  perform, 
was  a  waiver  by  the  defendant  of  performance  by  the  plaintiff 
of  the  original  contract.  This  agreement  conceded  the  defects 
therein  mentioned,  and  had  it  been  carried  out  would  have 
operated  no  doubt  as  a  waiver  of  any  claim  arising  by  reason 
of  such  defects.  It  would  reinstate  the  original  contract  with 
the  modifications  which  had  been  agreed  upon. 

The  evidence  shows  that  the  work  had  barely  been  com- 
menced under  the  new  agreement  when  the  plaintiff  and  his 
men  were  ordered  therefrom  by  the  defendant,  who  insisted 
that  the  contract  price  should  be  reduced  $500,  and  a  disputed 
claim  of  the  defendant's  paid  before  the  work  should  proceed. 
This  demand  was  refused  by  the  plaintiff  and  the  work  stopped. 
The  plaintiff  afterward  again  and  again  asked  to  be  permitted  to 
finish  the  work,  as  the  architect  had  said  it  should  be  done  and 
he  offered  to  do  so,  but  the  defendant  refused  to  allow  him  to 
go  on.  It  was,  therefore,  the  fault  of  the  defendant  that  the 
plaintiff  did  not  proceed  in  accordance  with  the  new  arrange- 
ment and  complete  the  work,  and  if  the  agreement  made  was 
obligatory  upon  the  parties,  no  reason  exists  why  the  plaintiff 
should  not  recover  for  the  value  of  the  work  which  he  actually 
performed. 

The  defendant  claims  that  the  new  agreement  was  without 
consideration,  and  the  court  at  Greneral  Term  holds,  in  its 
opinion,  that  an  agreement  that  certain  omissions  should  be 
supplied,  and  that  upon  this  being  done,  it  should  be  deemed  a 
full  performance,  after  default  as  an  executory  contract,  would 
rest  upon  no  valid  consideration.  There  was  evidence  upon 
the  trial  showing  that  the  plaintiff  had  set  men  at  work  to  per- 
form what  was  required  under  the  agreement  to  remedy  the 
defects,  and  several  of  them  were  at  work  for  that  purpose 
when  they  were  stopped  ty  the  defendant.     Such  being  the 


232  Fallon  v.  Lawlbb.  [April, 

Opinion  of  tlie  Court,  per  Millbr,  J. 

fact,  it  is  fairly  to  be  implied  that  the  plaintiff  may  have  given 
np  other  work  to  fulfill  the  engagement  he  had  entered  into 
with  the  defendant.  He  had  thus  expended  some  money  in 
the  performance  of  the  work,  and  the  contract  was  in  the 
course  of  being  executed.  The  original  contract,  as  well  as  the 
new  agreement,  was  by  parol,  and  the  latter  being  founded  on 
the  former,  and  having  been  to  some  extent  at  least  performed, 
there  was,  under  the  circumstances,  a  sufficient  consideration 
for  the  last  named  contract. 

It  should  not  be  overlooked  that  by  the  last  contract  the 
time  of  performance  of  the  first  contract  would  necessarily  be 
extended.  The  work  had  been  stopped  some  weeks,  and  it 
would  require,  as  a  matter  of  course,  some  additional  time  to 
complete  the  same.  The  new  agreement,  therefore,  may  well 
be  regarded  as  relating  to  the  time  of  performance,  and  it  is 
a  well-settled  rule  that  the  extension  of  time  for  the  perform- 
ance of  a  contract  need  not  necessarily  be  in  writing  and  may 
be  by  parol,  and  that  no  express  consideration  is  required  to 
make  it  valid.  In  this  view  of  the  case  it  cannot  be  claimed 
that  the  entire  contract  was  invalid  for  want  of  consideration. 
Independent,  however,  of  the  views  already  expressed,  as  the 
time  for  the  performance  of  the  contract  had  not  expired,  and 
conceding  the  plaintiff  had  failed  to  perform  the  same  as  the 
defects  had  been  pointed  out  and  agreed  upon,  it  is  not  appar- 
ent why  he  had  not  the  right  to  perform  and  to  supply  such 
defects  within  the  period  of  time  fixed  by  the  contract.  He 
offered  to  do  so  and  was  ordered  to  stop,  and  was  prevented  by 
the  interference  of  the  defendant.  As  the  fault  of  the  defend- 
ant operated  to  produce  the  failure  to  fulfill,  on  the  part  of 
the  plaintiff,  the  terms  and  conditions  in  the  contract,  she  is 
estopped  from  claiming  that  it  was  not  performed. 

Some  stress  is  laid  upon  the  fact  that  the  plaintiff  com- 
menced work  at  the  top  of  the  building  instead  of  at  the  bot- 
tom, as  directed  by  the  architect.  This  objection  would  seem 
to  be  too  trivial  to  avoid  the  effect  to  be  given  to  the  fact  that 
the  plaintiff  had  offered  and  attempted  to  perform  the  work  in 
accordance  with  the  terms  of  the  new  agreement  and  as  di- 
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rected  bj  the  architect,  and  at  most  had  made  a  very  trifling 
mistake  in  selecting  the  portion  which  should  first  be  'done. 

It  is  objected  that  no  new  contract  was  alleged  in  the  com- 
plaint, and  that  there  was  no  issue  respecting  it  in  the  plead- 
ings, and  it  is  said  that  the  finding  of  the  referee  that  the  par- 
ties made  a  new  agreement  does  not  express  the  issue  tried  by 
the  parties.  It  is,  no  doubt,  true  that  the  new  contract  is  not 
within  the  issue  made  by  the  pleadings.  The  evidence  relating 
thereto  was,  however,  introduced  upon  the  trial  without  any 
objection  being  made  to  the  same,  and  it  was  one  of  the  main 
issues  tried  before  the  referee.  If  the  objection  had  been 
urged  upon  the  trial,  the  complaint  could  have  been  amended 
upon  application  so  as  to  meet  the  changes  made  by  the  evi- 
dence introduced,  or  at  the  close  of  the  case,  upon  motion, 
an  order  could  have  been  entered  that  the  complaint  be  re- 
ganged  as  amended  in  accordance  with  the  facts  proved.  Upon 
appeal  this  may  be  regarded  as  having  been  done,  and  it  is  too 
late  now  to  raise  the  objection  urged. 

The  finding  of  the  referee,  that  the  plaintiff  performed  the 
work  according  to  the  agreement  of  the  parties ;  that  the  work 
was  done,  and  the  materials  furnished  were  in  accordance  with 
the  plans  and  specifications  except  as  the  same  were  modified 
or  changed  by  the  parties  during  the  progress  of  the  work,  is 
not,  perhaps,  standing  alone,  strictly  accurate,  but  this  finding 
is  not  sufficient  to  authorize  a  reversal  of  the  judgment.  It 
may  be  taken  in  connection  with  the  finding  that  by  the  subse- 
quent agreement  the  plaintiff  and  defendant  agreed  to  the 
modification  of  the  plans  and  specifications,  and  it  was  then 
agreed  that  the  contract,  as  thus  modified,  should  be  completed 
under  the  supervision  of  the  architect,  as  well  as  some  other 
findings  of  the  referee  sustaining  the  plaintiffs'  right  to  i*eco  ver, 
and  as  thus  considered,  the  whole  may  be  regarded  as  sufficient 
to  sustain  the  judgment. 

Some  objections  are  urged  as  to  other  defects  not  enumer- 
ated in  the  memorandum  made  by  the  architect.  The  testi- 
mony in  regard  to  these  was  confiicting,  and  it  cannot  be  said 
that  there  was  such  a  preponderance  in  favor  of  the  defendant 
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as  to  authorize jthe  conclosion  that  the  referee  erred  in  his  find- 
ings that  the  plaintiff  had  fulfilled  the  contracib  as  modified. 
In  fact  after  the  parties  had  entered  into  an  agreement  that 
the  defects  mentioned  in  the  architect's  memorandum,  as 
already  stated,  should  be  remedied,  it  was  too  late  to  urge  that 
others  existed  sufficient  to  authorize  a  repudiation  of  the  con- 
tract by  the  defendant. 

A  careful  perusal  of  the  testimony,  and  an  examination  of 
the  case  leads  to  the  conclusion  that  the  findings  of  the  referee 
were,  upon  the  whole,  fully  sustained  by  the  weight  of  the 
evidence. 

Some  questions  are  made  as  to  the  admissibility  of  evidence 
upon  the  trial,  but  we  are  unable  to  discover  any  error  in  the 
rulings  in  this  respect. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


The  Peoplb  of  the  State  of  New  Yobe,  Respondent,  v. 
David  H.  Crowley,  Appellant. 

In  order  to  establish  the  crime  of  rape  under  the  statute  (Penal  Code, 
§§  278,  280),  it  is  safficlent  to  prove  penetration  of  the  private  parts  of  the 
man  into  the  person  of  the  woman  *'  against  her  will  or  without  her  con- 
sent; "  no  inquiry  is  necessary  as  to  the  extent  of  the  penetratioa,  or  the 
particular  part  of  the  female  internal  organs  reached. 

Each  of  two  persons  called  as  jurors  upon  a  criminal  trial  testified  that  he 
had  formed  an  opinion  as  to  to  the  guilt  or  innocence  of  the  defendant 
from  reading  a  newspaper  account  of  the  occurrence;  one  testified  that 
such  opinion  would  not  influence  his  verdict,  but  that  the  evidence  alone 
would  determine  it;  the  other  testified  that  he  could  give  a  fair,  impar- 
tial and  conscientious  verdict  upon  the  evidence,  "should  be  governed 
by  it  entirely."  Held,  the  testimony  justified  the  conclusion  of  the  court 
that  neither  entertained  a  present  opinion  which  would  influence  his  ver- 
dict, and  that  a  challenge  for  bias  was  properly  overruled. 

Upon  the  trial  of  an  indictment  for  rape,  the  prisoner  testified  in  his  own 
behalf;  the  court  charged  that  "  while  his  evidence  is  to  be  considered  as 
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that  of  any  other  witness,  they  shoald  in  detenniaing  his  credibility, 
consider  the  fact  that  he  stood  charged  with  the  commission  of  a  serious 
criminal  ofEense/'    BM  no  error. 

i(Argaed  March  35,  1886  ;  decided  April  18, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  8, 1886,  which  affirmed  a  judgment  of  the  Court 
of  Greneral  Sessions  in  and  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  rape. 

The  material  facts  are  stated  in  the  opinion. 

George  Bliss  for  appellant.  The  jurors  George  S.  Squire 
and  Bernard  A.  Schmidt  having  each  formed  opinions  which 
they  severally  swore  would  require  evidence  to  remove,  were 
disqualified  as  jurors,  and  the  court  erred  in  overruling  the 
challenge  of  each  for  actual  bias.  (Code  of  Grim.  Pro.,  §  376 ; 
chap.  475  of  Laws  of  1872,  §  1 ;  People  v.  Casey,  96  N.  Y. 
115,  119,  122;  Oreefiifidd  v.  PetrpU,  74  id.  277,  281,  287; 
BaUbo  \..  People^  80  id.  484;  Cox  v.  People,  id.  500;  People 
V.  CorneUi,  92  id.  186  ;  People  v.  Math&r,  4  Wend.  229, 244 ; 
People  V.  Tyrrdl,  N.  Y.  Week.  Dig.  493.)  «  Sexual  pene- 
tration "  can  mean  nothing  but  the  piercing  into  the  distinct- 
ive organ  of  sex.  (Commissioners  on  Revision  [ed.  of  1865], 
§  821 ;  Penal  Code,  §  280;  2  R.  S.  735.)  There  was  in  the 
case  at  bar  no  proof  of  ^^  sexual  penetration"  of  a  rape  accom- 
plished, at  most  there  was  only  proof  of  an  attempt.  (Guy's 
Principles  of  Forensic  Medicine  [Ist  Am.  ed.],  with  notes  by 
Lee,  65 ;  Regvaa  v.  McRue^  8  0.  &.  P.  641 ;  Boscoe's  Crim. 
Ev.  [10th  ed.]  902;  Beck's  Med.  Jur.  53.) 

DeLancey  NiooU  for  respondent.  The  challenge  for  actual 
bias  of  the  jurors  George  S.  Squire  and  Bernard  A.  Schmidt, 
respectively,  were  properly  overruled  by  the  court.  {^People 
V.  Casey,  2  N.  Y.  197.)  The  penetration  necessary  to  com- 
plete the  crime  of  rape,  as  required  by  section  280  of  the  Penal 
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Code,  was  fully  and  clearly  established.  (1  Hale's  P.  C  628 ;  Hex 
V.  Jennmgs^  8  C.  &  P.  249 ;  Beg.  v.  AUen^  9  id.  31;  Reg.  v.  Jor- 
dariyid.  118 ;  Jieg.  v.  Uughes^id.  752 ;  Beg.  v.  Sta7iton,l  G.  &  K. 
415.)  In  the  United  States  proof  of  the  slightest  penetration  with- 
out emission  has  always  been  regarded  as  sufficient.  (1  Hale's  P. 
C,  628  and  note ;  State  v.  Ilargrave,  65  N.  C.  466 ;  Waller  v. 
State,  40  Ala.  342;  1  Thorn.  Vir.  Cas.  307;  Addis.  [Penn.] 
143;  1  Swin.  Jud.  Reg.  98  ;  Taylor's  Med.  Jur.  [7th  Am.,ed.J 
701;  Ogston's  Lect.  Med.  Jur.  90;  Beck's  Med.  Jur.  229, 
233.)  The  essence  of  the  crime  is  not  the  begetting  of  a  child, 
nor  the  physical  injury  inflicted,  but  the  violence  done  to  the 
feelings  and  person  of  the  sufferer  and  to  her  sense  of  honor 
and  virtue.  (3  Greenl.  Ev.,  §  209;  1  Whart.  Crim.  Law, 
555;  1  Barb.  Crim.  L.  [3d  ed.]  77;  Addis.  [Penn.]  143; 
1  Swin.  Jud.  Reg.  98.)  No  form  of  words  is  necessary 
to  prove  penetration,  the  proof,  therefore,  can  be  inferred  from 
circumstances  apart  from  the  statement  of  the  party  injured. 
(Whart.  Crim.  L.,  §  555.)  "When  the  instructions  of  the  court 
are  unexceptionable  as  to  the  offense  charged,  and  for  which 
the  prisoner  is  on  trial,  and  such  instructions  cover  every  ele- 
ment of  the  crime,  and  correct  rules  for  the  proper  application 
of  the  evidence,  it  is  not  strictly  the  right  of  the  prisoner  to 
ask  instructions  upon  a  hypothetical  case  based  upon  other 
facts.  {SlaMerly  v.  People^  58  N.  Y.  357 ;  People  v.  Bogers, 
13  Abb.  [N.  S.]  370.)  Where  a  court  properly  submits  to  a  jury 
a  proposition  covering  the  whole  issue,  and  instructs  them  that 
they  must  find  it  beyond  a  reasonable  doubt,  he  cannot  be  re- 
quired to  subdivide  it  and  charge  separately  as  to  each  of  the 
elements  necessary  to  constitute  the  crime  that  it  must  be  estab- 
lished beyond  a  reasonable  doubt. 

Danfobth,  J.  The  appellant  was  convicted  of  the  crime  of 
rape,  at  the  Court  of  General  Sessions  of  the  Peace,  in  and  for 
the  city  and  county  of  New  York ;  the  judgment  following  that 
conviction  has  been  affirmed  by  the  General  Term  of  the  Su- 
preme Court,  and  we  find  no  reason  to  differ  from  the  conclusion 
there  reached  :  That  the  accused   provided  the   opportunity 
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and  formed  the  intention  to  commit  the  crime,  was  upon  the 
evidence  too  plain  to  admit  of  doubt,  and  whether  he  in  fact 
completed  it  within  the  meaning  of  the  statute  (Penal  Code, 
§§  278,  280),  was  a  question  for  the  jury  and  was  properly 
submitted  to  their  consideration.  If  the  complainant's  state- 
ment was  credible,  there  was  "  sexual  penetration,"  and  the 
physician  by  whom  she  was  examined  found  injuries  upon  her 
person  which  such  an  act  might  have  occasioned.  There  was, 
therefore,  positive  proof  of  the  highest  character  and  corrobora- 
tion of  the  witness.  Indeed  the  argument  of  the  appellant 
concedes  this.  The  contention  of  his  counsel  only  leads  to  an 
inquiry  as  to  the  extent  of  the  penetration,  and  the  particular 
part  of  the  female  internal  organs  which  must  be  reached  to 
constitute  the  offense.  The  statute  (§§  278  and  280,  supra) 
answers  the  argument.  By  the  first  (§  278)  "  Rape  is  an  act 
of  sexual  intercourse  with  a  female  not  the  wife  of  the  perpe- 
trator, committed  against  her  will  or  without  her  consent," 
and  by  the  other  (§  280),  "any  sexual  penetration,  however 
slight,  is  sufficient  to  complete  the  crime."  This  means  nothing 
more  than  penetration  of  the  private  parts  of  the  man  into  the 
person  of  the  woman,  and  no  discussion  is  necessary  or  proper 
as  to  how  far  they  entered.  {Bex  v.  AUeUj  9  0.  &  P.  31  ; 
Bex  V.  EuffheSj  id.  762.) 

Nor  were  the  persons  objected  to  disqualified  to  sit  as 
jurors.  Each  from  reading  a  newspaper  account  of  the  alleged 
transaction,  had  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant,  but  one  (Squire)  declared  on  oath  that  such 
opinion  would  not  influence  his  verdict,  and  that  the  evidence 
alone  would  determine  it.  The  other  (Schmidt)  said  he  could 
give  a  fair,  impartial  and  conscientious  verdict  upon  the  evi- 
dence, if  impaneled  as  a  juror,  and  "  he  should  be  governed 
by  it  entirely,"  notwithstanding  the  opinion  before  formed; 
and  in  regard  to  both,  the  trial  court  was  satisfied  that  neither 
entertained  any  present  opinions  which  would  influence  his 
verdict.  The  examination  of  the  proposed  jurors  justified  that 
determination,  and  the  challenge  for  bias  was  properly  over- 
ruled   (Code  of  Criminal  Procdure,  §  376.) 
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The  accused  testilied  in  liis  own  behalf,  and  it  was  not 
improper  for  the  trial  judge  to  charge  the  jury  that  "while 
his  evidence  is  to  be  considered  as  that  of  any  other  witness, 
they  should,  m  determining  his  credibility,  consider  the  fact 
that  he  stood  charged  with  the  commission  of  a  serious  crimi- 
nal oflEense."  The  credibility  of  any  witness  may  be  affected 
by  his  interest  in  the  result  of  an  issue,  or  his  relation  to  the 
case  on  trial,  and  a  court  does  not  exceed  its  duty  when  it  re- 
minds a  jury  of  such  a  circumstance,  leaving  its  weight  for 
their  consideration.  It  is  also  urged  by  the  appellant  that  the 
complainant  was  not  corroborated.  The  question  does  not  ap- 
pear to  have  been  raised  at  the  trial,  nor  any  objection  made 
that  the  evidence  was  insufficient  for  submission  to  the  jury. 
Clearly  it  was  sufficient.  Every  step  that  led  up  to  the  offense 
was  proven  by  the  prisoner,  or  by  persons  other  than  those  con- 
cerned; the  condition  of  the  complainant^ s  person  after  the 
alleged  commission  of  the  crime  has  been  referred  to,  and  her 
conduct  and  that  of  the  prisoner  when  they  were  separated, 
with  other  circumstances  in  evidence,  fully  sustain  the  state- 
ment of  the  learned  judge  upon  whose  opinion  the  conviction 
was  affirmed,  "that  it  rarely  happens  that  a  prosecution  for  rape 
is  BO  abundantly  sustained  in  all  its  essential  features  as  this 
was." 

The  record  discloses  no  error,  and  we  think  the  judgment 
appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  of   the  State  of  New  Tobk,  Respondent,  v. 
John  Caepentbb,  Appellant. 

The  existence  in  the  mind  of  a  person  of  an  abstract  opinion  as  to  tlie  pro- 
priety or  impropriety  of  a  certain  defense  in  cases  theretofore  coming  to 
his  knowledge  does  not  necessarily  disqualify  bim  from  sitting  as  a  juror 
in  another  case  where  such  defense  is  intended  to  be  made  ;  it  furnishes 
no  evidence  or  presumption  that  he  has  any  prejudice  or  bias  against  the 
defense  when  honestly  interposed. 
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On  the  trial  of  an  indictment  for  murder  wherein  the  defense  was  inaanitj, 
a  person  called  as  a  juror,  after  having  stated  under  oath  that  he  was 
unbiased  in  the  present  case  and  had  no  opinion  as  to  the  guilt  or.  innocence 
of  the  defendant,  testified,  that  if  the  defense  of  insanitj  was  interposed 
he  would  have  a  prejudice  against  it,  adding  "  mj  answer  onlj  implies  that 
I  believe  the  defense  of  insanity  has  been  misused  and  abused.  I  am  not 
prejudiced  against  a  person  who  is  insane.  It  is  a  prejudice  against 
sham  defenses.*'  Also,  that  he  did  not  think  It  would  control  or  influ- 
ence his  judgment  against  the  defense.  Held,  the  incompetencj  of  the 
juror  was  not  successfully  established. 

Another  juror,  after  he  had  testified  that  he  would  go  into  the  jury-box 
with  a  bias  against  the  defense  of  insanity,  testified,  that  notwithstand- 
ing this,  if  accepted  as  a  juror,  he  thought  he  could  so  divest  his  mind 
of  the  "  opinion  as  to  receive  and  consider  the  evidence  without  any  bias 
or  opinion  against  the  prisoner,"  adding,  "  I  have  an  opinion  against  the 
misuse  of  insanity."    Held,  that  the  juror  was  properly  held  competent. 

The  two  jurors  were  challenged  peremptorily  by  defendant.  When  the 
panel  was  completed  he  still  had  the  right  to  fourteen  peremptory  chal- 
lenges.  Heldf  that  the  determination  of  the  court  as  to  the  competency 
of  the  jurors,  even  if  erroneous,  could  not  have  injured  the  prisoner,  and 
BO  was  not  a  ground  for  reversal. 

The  court,  at  the  outset  of  the  trial,  gave  notice  that  he  should  require  the 
defendant  to  make  such,  peremptory  challenges  as  he  desired,  to  each 
juror  as  he  was  called  and  examined  and  before  he  was  sworn  individu- 
ally. Each  of  the  jurors  were  examined  and  accepted  by  both  parties 
before  he  was  sworn.  A  peremptory  challenge  to  one  of  the  jurors  was 
interposed  by  defendant's  counsel  after  the  juror  had  been  individually 
sworn  and  the  panel  completed,  but  before  they  had  been  sworn  in  a 
body  as  a  completed  panel.  The  court  rejected  the  challenge,  ffeld  no 
error.    (Code  of  Crim.  Pro.,  §  869.) 

There  is  no  rule  of  practice  which  requires  the  court  on  a  criminal  trial  to 
postpone  the  swearing  of  the  jury  until  the  panel  is  completed  ;  it  is 
within  the  discretion  of  the  court  to  determine  the  practice,  and  the  pris- 
oner's legal  rights  are  not  impaired  if,  after  he  has  been  allowed  a  fair 
opportunity  to  interpose  a  peremptory  challenge  to  a  proposed  juror,  he 
is  not  permitted  the  further  exercise  of  the  right  by  the  addiinistration 
of  the  oath. 

The  defendant  killed  the  deceased  with  a  knife  ;  this  was  proved  by  wit- 
nesses  who  saw  the  occurrence,  and  the  knife  was  taken  from  him.  A 
physician  called  as  a  witness  for  the  prosecution  testified  that  the  wounds 
were  caused  by  a  ciescent-shaped  knife;  the  knife,  which  had  been 
identified,  was  then  shown  witness,  and  he  was  asked  if  the  knife  shown 
would  prod  uce  the  wounds  he  had  described.  This  was  objected  to  as  incom- 
petent, irrelevant  and  immaterial.  The  objection  was  overruled.  Held 
no  error ;  also,  that  as  the  testimony  was  merely  cumulative  on  an  un- 
oontroverted  point,  the  testimony  was  harmless. 
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A  medical  expert,  called  as  a  witness  hj  defendant,  was  asked  aud  permitted 
to  answer,  under  objection  and  exception,  the  qaestion  :  "  Do  you  con- 
sider Dr.  McDonald  an  autboritj  upon  mental  diseases?"  This  was 
claimed  to  be  improper,  because  the  prosecution  intended  to  call  Dr.  Mc- 
Donald as  a  witness.  That  fact  was  not  then  made  to  appear  to  the  trial 
court,  but  McDonald  was  subsequentlj  called,  Held,  that  the  objection 
was  untenable;  that  the  ruling  could  not  be  made  erroneous  by  the  sub- 
sequent action  on  the  part  of  the  people. 

It  seems  that  if  the  subsequent  events  of  the  trial  rendered  the  teetimonj 
improper,  the  remedy  of  the  defendant  was  to  move  to  strike  it  out  and 
to  except  to  a  refusal  to  do  so. 

The  coart  was  requested  but  refused  to  charge  :  "  If  some  controlling  dis- 
ease was  in  truth  the  acting  power  within  him  (the  prisoner)  which  he 
could  not  resist,  or  if  he  had  not  a  sufficient  use  of  his  reason  to  control 
the  passion  which  prompted  the  act  complained  of,  he  is  not  responsible." 
ffeid  no  error. 

(Argued  March  25,  1886  ;  decided  April  18, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  11, 1886,  which  affirmed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  the  city  and  county  of  New  York, 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree.     (Reported  below,  38  Hun,  490.) 

The  material  facts  are  stated  in  the  opinion. 

Adolphua  D,  Pape  for  appellant.  The  court  shonld  have 
excluded  White  from  the  jury  as  prejudiced  against  the  defense 
of  insanity.  (Code  of  Crim.  Pro.,  §  374,  subd.  2 ;  id.  376 ; 
People  V.  Casey^  96  N.  Y.  116 ;  Oreenfidd  v.  People^  74  id. 
277;  ,PeopU  v.  Tyrrell^  21  Weekly  Dig.  493.)  The  prisoner 
is  entitled  to  have  his  challenge  for  cause  determined  according 
to  law,  and  to  make  or  withhold  his  peremptory  challenges  ac- 
cording to  his  pleasure.  {People  v.  Bodine^  1  Denio,  281 ; 
Burt  V.  Panjaud,  99  TJ.  S.  180 ;  People  v.  WHZeU,  36  Hun, 
500.)  The  jury  should  be  sworn  collectively,  as  a  body,  at  one 
and  the  same  time.  (Code  of  Crim.  Pro.,  §§  369,  387;  4 
BL  Com.  [Kerr,  4th  ed.]  364 ;  Code  of  Crim.  Pro.,  §  372  ;  HUr 
dreth  v.  City  of  Tray^  4  N.  E.  Eep'r,  669 ;  Baboock  v.  People^ 
15  Hun,  347,  353.)     It  was  error  to  allow  the  deputy  coroner 
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to  be  asked :  In  your  statement  yon  say  that  these  wounds 
were  caused  by  a  crescent-shaped  knife ;  would  a  knife,  such 
as  I  now  show  you,  produce  the  wounds  which  you  have 
described?  (  Wilson  v.  People^  4  Park.  Or.  619.)  Facts,  not 
opinions,  are  what  should  be  furnished  to  the  jury,  and  they, 
from  that,  are  to  determine  the  kind  of  weapon  used.  {People 
V.  Rector^  19  Wend.  574.)  It  was  error  to  allow  an  expert, 
who  proved  the  prisoner's  insanity,  to  be  asked  if  he  considered 
Dr.  McDonald  an  authority  on  mental  diseases.  {Adams  v. 
Greenwich  Ins.  Co.,  70  N.  Y.  166  ;  1  Greenl.  on  Ev.  [14th  ed.], 
§469;  People  v.  White,  14  Wend.  111.)  Purely  imaginary 
or  abstract  questions,  assuming  facts  or  theories  for  which  there 
is  no  foundation  in  the  evidence,  are  not  admissible  as  a  matter 
of  right.     {People  v.  Augsbury,  2  N.  Y.  Crim.  561.) 

DeLancey  Nicoll  for  respondent.  The  evidence  justified 
the  verdict,  and  the  proof  of  deliberation  and  premeditation 
was  well  within  the  recent  adjudications  on  the  subject. 
{People  V.  Oometti,  92  N.  Y.  85  ;  People  v.  Majone,  91  id. 
211  ;  Leighton  v.  Peaple,  88  id.  117 ;  People  v.  Hovey^  92  id. 
554 ;  Sindram  v.  People,  88  id.  196 ;  Convoy  v.  People,  2 
N.  Y.  Crim.  Law,  565.)  Where  the  statutes  are  silent  as  to  the 
mode  of  impaneling  a  jury,  after  the  jurors  are  returned  into 
the  court,  all  subsequent  proceedings  in  relation  to  the  forma- 
tion of  a  jury  are  left  to  the  discretion  of  the  court.  (Thorn. 
&  Mer.  on  Juries,  288 ;  People  v.  Damon,  13  Wend.  351.) 
When  each  individual  juror  is  sworn  in  as  soon  as  he  has  been 
accepted  by  the  prosecution  and  tlie  defendant,  and  before  he 
takes  his  seat  in  the  jury  box,  the  right  of  peremptory  challenge 
exists  only  from  the  time  the  juror  appears  until  he  is  actually 
sworn.  {Regina  v.  SuUivan,  8  Adol.  &  Ellis,  83 ;  JSpps  v.  /State, 
19  Ga.  102 ;  MoFadden  v.  Comm.,  23  Penn.  St.  17 ;  State  v.  An- 
derson, 4  Kev.  265 ;  Rast  v.  State,  61  Ala.  89  ;  State  v.  Pat- 
rick, 3  Jones'  L.  443  ;  State  v.  Porter,  18  Conn.  166  ;  State  v. 
Cameron,  2  Chand.  [Wis.]  172.)  There  is  no  provision  in  the 
Code  of  Criminal  Procedure,  directing  the  court  to  swear  the 
jurors  collectively  for  the  purpose  of  extending  the  right  of 
SicKELS— Vol.  LVII.  31 
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peremptory  challenge  or  for  any  parpose.  (Oode  of  Grim. 
Pro.,  §§  369,  370,  371,  372,  373,  387.)  The  challenge  for  ac- 
tnal  bias  to  the  jnrors  White  and  Lehmaier,  respectively,  was 
properly  overruled  by  the  court.  (Code  of  Crim.  Pro.,  §§  376, 
377  ;  GommonweaUh  v.  Porter^  4  Gray,  423 ;  ComrrumweaUh 
V.  Bosioelly  16  Pick,  163 :  T.  &  M.  on  Juries,  art.  2,  §§  198, 
196,  197.) 

RuoKR,  Ch.  J.  Upon  the  trial  of  the  defendant  for  murder 
in  the  first  degree,  the  uncontradicted  evidence  established 
that  on  May  26,  1884,  he  fatally  stabbed  one  Mary  Carpen- 
ter, his  wife,  with  a  knife  by  repeated  stabs  upon  her  neck, 
body  and  breast  in  the  presence  of  a  number  of  people,  in  the 
open  street,  in  broad  daylight.  He  had  become  embittered 
against  her  for  several  reasons,  prominent  among  which  was  an 
effort  on  her  part  to  procure  a  decree  of  divorce,  and  for  which 
purpose,  she  had  caused  papers  to  be  served  upon  him  while  he 
was  imprisoned  at  Sing  Sing  upon  a  former  conviction  for 
crime.  After  this  time  and  while  still  imprisoned,  in  speaking 
of  her  action  in  respect  thereto,  he,  on  two  or  three  occasions, 
expressed  his  intention  to  kill  her. 

Upon  being  released  from  prison  in  April,  1884,  he  attempted 
to  discover  her  place  of  residence,  and  having  found  it,  fre- 
quented its  vicinity  for  some  weeks  previous  to  the  homicide. 
On  the  day  in  question,  he  waited  near  the  corner  of  Third 
avenue  and  Twenty-sixth  street  for  several  hours,  armed  with 
a  weapon  resembling  a  shoemaker's  knife,  until  his  wife,  accom- 
panied by  an  unmaiTied  sister,  appeared  in  the  street  near  him. 
As  they  approached,  he  attacked  both  ladies  with  his  knife, 
catting  them  and  continuing  to  strike  his  wife,  following  her 
into  an  adjoining  building,  where  she  fled  for  refuge,  until  from 
repeated  blows  she  sank  to  the  ground,  and  expired. 

The  only  defense  attempted  on  the  trial  was  an  effort  to  es- 
tablish the  insanity  of  the  defendant.  This  was  the  sole  issue 
before  the  jury,  and  considerable  evidence  was  taken  both  for 
and  against  the  theory  of  the  defense.  No  evidence  offered  by 
the  defendant  upon  this  issue  was  excluded,  and  the  case  was 
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submitted  to  the  jury  under  iustruetions,  evincing  thotenderest 
regard  for  his  rights,  and  no  exceptions  were  taken  thereto, 
save  in  respect  to  one  unimportant  particular. 
.  The  trial  judge  seems  to  liave  conducted  the  trial  with  great 
care,  and  a  determination  that  no  material  error  should  occur  in 
his  rulings,  which  would  operate  to  the  defendant's  disadvantage: 

The  jury  found  the  defendant  guilty  of  the  crime  charged,  and 
the  judgment  of  the  court  rendered  on  the  verdict  has  been  ap- 
proved by  the  General  Term,  and  must  be  affirmed  here  unless 
we  find  some  error  committed  during  the  trial,  which  preju- 
diced the  rights  of  the  defendant. 

After  a  careful  examination  of  the  case,  we  are  constrained 
to  say  that  no  such  error  was  committed.  The  exceptions  pre- 
sented for  our  consideration  relate  to.three  subjects  only,  viz. ; 
The  charge  of  the  court,  the  admission  of  alleged  incompetent 
evidence  against  the  prisoner,  and  errors  claimed  to  have  oc- 
curred in  the  course  of  the  selection  of  the  jury.  They  may 
all  be  characterized  as  of  trivial  importance. 

We  will  first  consider  those  relating  to  the  formation  of  the 
jury.  The  individuals  who  were  finally  selected  to  hear  anc^ 
determine  the  case  were  free  from  any  objections, .and  were  vol- 
untarily accepted  by  the  defendant  after  ample  opportunity 
afforded  him  to  raise  any  objection  he  desired,  as  to  tlieir 
competency,  or  to  procure  their  exclusion  by  way  of  peremp- 
tory challenge.  "When  the  panel  was  completed,  the  defend- 
ant had  remaining  the  right  to  make  fourteen  pere^iiptoiy 
challenges,  and  the  power  of  excluding  any  and  all  of  the  per- 
sons sitting  on  the  jury  if  he  had  desired  to  do  so,  and  had  at 
the  proper  time  chosen  to  exercise  his  right  of  peremptory 
challenge.  The  jury  as  selected,  must  therefore,  be  considered 
as  being  free  from  any  reasonable  objection  which  could  have 
been  made  to  them  by  the  defendant,  and  to  have  been 
competent  in  all  respects  to  hear  and  determine  the  case. 

It  is,  however,  urged  that  White  and  Lehmaier,  two  of  the 
jurymen  called,  against  whom  the  defendant  exercised  the  right 
of  peremptory  challenge,  should  have  been  rejected  for  cause, 
and  thus  have  saved  to  him  two  of  the  cliallenges  to  which  he 
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was  by  law  entitled.  The  fact  that  the  right  to  make  fourteen 
peremptory  challenges  was  allowed  to  lapse  for  want  of  occa- 
sion to  use  them,  demonstrates  that  the  defendant  could  not 
have  been  injured  by  the  decision  of  the  trial  court  in  respect  to 
the  jurymen  named,  however  erroneous  it  might  have  been. 
{:People  V.  Casey,  96  N.  Y.  115;  State  v.  Potter,  18  Conn. 
166.)  But  we  are  of  the  opinion  that  the  incompetency  of  these 
men  to  sit  as  jurymen  was  not  successfully  established  by  the 
evidence.  It  is  unquestionably  the  right  of  a  person  on  trial 
for  an  alleged  crime  to  have  the  issue  made,  tried  and  deter- 
mined by  a  fair,  competent  and  disinterested  jury,  standing  im- 
partially between  himself  and  his  accusers.  But  this  right 
does  not  extend  so  far,  as  to  enable  him  to  exclude  from  such 
jury  persons  holding  abstract  opinions  not  affecting  their  capac- 
ity to  decide  impartially  the  particular  case  upon  the  evidence 
produced.  The  objection  in  this  case  was  attempted  to  be 
shown  by  examining  the  jurymen  as  to  the  opinions  entertained 
by  them  upon  the  subject  of  insanity  as  a  defense  to  criminal 
prosecutions.  White  testified,  atnong  other  things,  that  "  my 
mind  is  practically  clear  and  unbiased  as  between  the  people 
and  this  prisoner."  "  I  have  no  opinion  now  as  to  the  guilt  or 
innocence  of  the  defendant."  "  If  the  defense  of  insanity  was 
interposed,  I  would  have  a  prejudice  against  it."  "My  an- 
swer only  implies  that  I  believe  the  defense  of  insanity  has 
been  misused  and  abused,  and  I  am  not  prejudiced  against  a 
person  who  is  insane."  "It  is  a  prejudice  against  sham  de- 
fenses." "  I  don't  think  that  feeling  would  control  or  influ- 
ence my  judgment  against  the  defense  of  insanity."  Lehmaier 
testified  substantially  as  follows :  "  I  have  no  prejudice  or  bias 
against  the  defense,  except  when  misused,  and  I  can't  tell  until 
I  hear  the  evidence  whether  it  is  misused."  "  I  would  go  into 
the  jury  box  with  a  bias  against  that  defense.*'  In  answer  to 
the  (juestion,  "  Notwithstanding  what  you  have  read,  if  accej)ted 
as  a  juror,  can  you  so  divest  yolir  mind  of  the  opinion  as  to  re- 
ceive the  evidence,  or  consider  it  without  any  bias  or  prejudice 
against  this  prisoner  i "  He  said,  "  I  am  sony  to  say  I  think  I 
can,  I  have  an  opinion  against  the  misuse  of  insanity."     Upon 
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this  evidence  the  trUl  judge  held  both  of  the  jurj-men  compe- 
tent, and,  we  think,  correctly  bo  decided.  {Commonwealth  v. 
BuzzeU^  16  Pick.  160  ;  Commonwealth  v.  Porter^  4  Gray,  423, 
424.)  The  inquiry  here  related  to  the  condition  of  the  jnror's 
mind  as"  affected  by  the  knowledge  and  information  acquired 
by  him  as  to  criminal  trials  which  had  theretofore  come  within 
the  range  of  his  observation  and  experience,  and  his  answer 
was,  in  effect,  simply  that  he  thought  the  defense  of  insanity 
had  frequently  been  used  in  cases  where  it  had  no  foundation 
in  fact.  Can  it  be  reasonably  said  that  this  opinion  furnislies 
any  ground  for  saying  that  such  a  person  is  incompetent  to 
hear  and  determine  any  case  where  the  defense  of  insanity  is 
honestly  interposed  ?  We  do  not  think  that  the  existence  of 
an  abstract  opinion  on  tl)e  part  of  an  individual  as  to  the  pro- 
priety or  impropriety  of  certain  defenses  in  cases  theretofore 
coming  to  his  knowledge  necessarily  disqualifies  him  from  sit- 
ting as  a  juror  in  other  cases,  even  where  such  defenses  are  in- 
tended to  be  made.  If  the  proof  had  demonstrated  that  the 
proposed  juryman  did  not  believe  in  the  existence  of  a  state  of 
mental  derangement,  or  that  such  a  condition  did  not  consti- 
tute a  defense  to  a  criminal  prosecution,  quite  a  different  ques- 
tion would  have  been  presented.  But  a  belief  derived  from 
observation  and  experience  that  men  have  theretofore  inter- 
posed a  defense  which  did  not  in  fact  exist  to  prosecutions  for 
crime,  does  not  in  itself,  furnish  any  evidence  or  presumption 
that  the  person  holding  such  a  belief  has  any  prejudice  or  bias 
against  such  a  defense  when  honestly  interposed.  As  well 
might  it  be  said  that  a  person  wiio  has  sat  upon  a  jury  where 
fraud,  or  alibi,  or  incendiarism  was  the  subject  of  the  issue  tried 
would  thereafter  be  incompetent  to  sit  on  juries  where  similar 
subjects  were  again  to  be  investigated.  It  is  impossible  for  in- 
dividuals to  divest  themselves  of  the  effect,  which  knowledge, 
information  and  observation  impresses  upon  their  minds,  and 
unless  the  impression  produces  such  an  effect  as  renders  the 
individual  incapable  of  acting  impartially  in  determining  the 
particular  issue  to  be  tried,  it  constitutes  no  valid  objection 
to  his  competency.     The  issue  in  this  case  was  whether  the 
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defendant  was  sane  or  insane  at  the  tiiQe  he  committed  the 
homicide;  and  the  fact  that  the  jurymen  were  of  the  opinion 
that  other  men  were  not  insane  at  the  time  of  the  commission 
of  alleged  crimes,  did  not  render  them  incompetent  to  pass  upon 
other  cases  of  alleged  insanity.  Each  one  of  the  proposed 
jurors  testified  substantially  that  ho  could  render  a  just  verdict 
upon  the  evidence  in  respect  to  the  defense  of  insanity  with- 
out prejudice  or  bias  against  the  prisoner,  and  this  waB  all  that 
the  most  jealous  regard  for  the  rights  of  the  prisoner  could  re- 
quire, from  the  jurors  selected  to  determine  the  truth  of  the 
case.  To  hold  such  an  objection  tenable  would  put  it  in  the 
power  of  the  criminal  to  paralyze  the  administration  of  justice 
by  asserting  the  defense  of  insanity,  and  thereby  excluding 
from  the  jury  those  who  believed  that  such  a  defense  had  been 
theretofore  dishonestly  interposed  as  a  shield  for  crime.  The 
result  of  innumerable  trials  in  the  past  shows  that  such  a  be- 
lief is  widespread,  and  seriously  entertained  by  the  community 
at  large,  and  to-adopt  such  a  test  for  admissibility  to  the  jury 
box  would  be  to  erect  an  obstacle  to  the  prompt  and  efficient 
administration  of  the  law,  instead  of  furnishing  a  guard  for  the 
protection  of  innocence. 

By  the  express  provisions  of  the  Code  of  Criminal  Proced- 
ure, unless  the  evidence  shows  "  the  existence  of  a  state  of 
mind  on  the  part  of  the  person  in  reference  to  the  case  or  to 
either  party  which  satisfies  the  court,  in  the  exercise  of  a  sound 
discretion,  that  such  person  cannot  try  the  issue  impartially  and 
without  prejudice  to  the  substantial  rights  of  the  party  chal- 
lenging, and  which  is  known  in  this  Code  as  actual  bias,"  the 
person  challenged  shall  be  declared  competent.  (Subd.  2,  §  270, 
Code  of  Crim.  Pro.)  So  far  as  the  objection  in  question  is  con- 
cerned the  jurymen  challenged  were  wholly  free  from  any 
knowledge  or  information  as  to  the  condition  of  the  defendant, 
or  the  facts  of  the  case,  which  would  produce  prejudice  or  bias 
against  him  or  his  proposed  defense.  There  is  no  pretense 
that  the  men  did  not  believe  in  the  existence  of  insanity,  or  the 
validity  of  that  condition  as  an  exemption  from  responsibility 
for  crime;  but  the  claim  is,  that  because  they  believe  some  per- 
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BODS  have  falsely  used  that  defense,  they  are,  therefore,  incompe- 
tent to  sit  in  any  case  where  the  defense  arises.  It  is  true  that 
the  further  objection  was  made  to  the  juryman  Lehmaier  that 
he  entertained  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  derived  from  -what  he  had  heard  from  tlie  circum- 
stances of  the  homicide,  which  ought  to  disqualify  hitQ  as  a 
juror.  But  we  are  clearly  of  the  opinion  that,  under  the  rule 
established  by  the  Code  of  Criminal  Procedure  (§  376),  the 
proof  did  not  show  any  such  condition  of  his  mind  as  disquali- 
fied him  for  this  reason  from  sitting  as  a  juror. 

The  exception  taken  to  the  ruling  of  the  court  requiring  the 
defendant  to  make  such  peremptory  challenges  as  he  desired  to 
each  juror  as  he  was  called  and  examined  and  before  he  was 
individually  sworn,  is  pressed  upon  our  attention,  and  the 
further  exception  raising  the  same  question  to  the  rejection  by 
the  court  of  a  peremptory  challenge  to  one  of  the  jurors  after 
he  had  been  individually  sworn,  and  the  panel  had  been  com- 
pleted, but  before  they  had  been  sworn. in  a  body  as  a  com- 
pleted panel.  The  position  of  the  court  was  deliberately  taken 
at  the  commencement  of  the  trial,  and  communicated  to  the 
defendant's  counsel  to  the  effect  that  they  would  be  required  to 
make  such  peremptory  challenges  as  they  desired  to  interpose 
to  each  juror  after  he  was  called  and  examined  and  before  he 
was  sworn  in  as  a  juror.  Each  of  the  jurors  in  the  panel  was 
called,  examined  and  accepted  by  both  parties  before  he  was 
sworn  in,  and  the  complaint  of  the  defendant  is  that  the  right 
of  peremptory  challenge,  which  in  some  cases  he  had  deliber^ 
ately  withheld  until  all  of  the  jurors  were  sworn,  was  not  con- 
tinued to  him  after  the  full  panel  was  secured.  We  are  not 
aware  of  any  authority  for  this  position. 

The  Code  of  Criminal  Procedure  provides  that  "  before  a 
juror  is  called  the  defendant  must  bo  informed  by  the  court  or 
under  its  direction  that  if  he  intend  to  challenge  an  individual 
juror  he  must  do  so  when  the  juror  appears  and  before  he  is 
sworn."  (§  369.)  It  is  not  claimed  that  this  requirement  was 
omitted.  "A  challenge  mpst  be  taken  when  the  juror  appears 
and  before  he  is  sworn,  but  the  court  may,  in  its  discretion, 
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for  good  cause,  set  aside  a  juror  at  an j  time  before  evidence  is 
given  in  the  action."  It  is  not  claimed  that  any  case  was  made 
calling  for  the  exercise  by  the  court  of  the  discretion  thus  pro- 
vided for,  and  the  validity  of  this  exception  must  depend  upon 
the  question  as  to  whether  tliere  is  any  rule  of  practice  which 
requires  the  court  to  postpone  the  swearing  of  the  jury,  until 
the  drawing  of  the  panel  is  wholly  completed.  We  have  been 
referred  to  no  authority  to  that  effect,  and  the  language  of  the 
provision  quoted  seems  to  imply  that  each  juror  is  to  be  sworn 
as  he  is  called  and  accepted  by  the  parties.  In  The  People  v. 
Damon  (13  Wend.  351),  Judge  Savage  in  a  capital  case  says : 
''The  regular  practice  is  to  challenge  jurors  as  they  come  to 
the  book  to  be  sworn  and  before  they  are  sworn,  but  I  appre- 
hend this  is  matter  of  practice  and  may  be  departed  from  in 
the  discretion  of  the  court."  This  is  believed  to  be  the  gen- 
eral practice  in  the  courts  of  this  State,  and  such  also-  seems  to 
be  the  rule  in  the  English  courts.  {Reg.  v.  Frosty  9  Car.  &  P. 
129),  and  also  in  the  courts  of  many  of  the  sister  States.  {Epps 
V.  StaU^  19  Ga.  102 ;  McFadden  v.  Comm.,  23  Penn.  St.  12, 
17 ;  Raat  v.  State,  61  Ala.  89 ;  State  v.  PotUr,  18  Coun.  166.) 

The  statute  being  silent  as  to  the  time  when  the  jury  shall 
be  sworn,  we  think  it  was  within  the  discretion  of  the  trial 
court  to  determine  the  practice,  and  that  no  impairment  of  the 
prisoner's  legal  right  is  made  after  he  has  been  allowed  a  fair 
opportunity  to  interpose  a  peremptory  challenge  to  a  proposed 
juror,  that  he  is  foreclosed  as  to  the  further  exercise  of  the 
right,  by  the  administration  of  the  oath  to  the  juror,  at  any- 
time after  he  has  been  examined  and  accepted. 

The  objection  was  taken  to  the  question  put  to  a  physician, 
"  In  your  statement  you  say  that  these  wounds  were  caused  by 
a  crescent-shaped  knife ;  would  a  knife  such  as  I  now  show  you 
produce  the  wounds  which  you  have  described,"  upon  the 
ground  that  it  was  incompetent,  irrelevant  and  immaterial. 
The  objection  was  overruled  and  an  exception  taken.  This  ob- 
jection does  not  raise  the  question  that  the  evidence  was  inad- 
missible because  it  called  for  an  opinion,  but  aside  from  that 
answer  to  the  exception,  we  see  no  error  in  the  ruling.    The 
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knife  with  which  the  fatal  wounds  were  proved  to  have  been 
inflicted  was  taken  at  the  time  of  the  homicide  from  the  hand 
of  the  prisoner  and  produced  and  identified  on  the  trial  be- 
yond controversy.  No  dispute  arose  on  the  trial  as  to  the 
character  of  the  weapon  used,  or  but  that  the  identical  knife 
produced,  was  the  instrument  with  which  the  defendant  com- 
mitted the  crime.  The  evidence  was  merely  cumulative  upon 
an  uncontroverted  point  and  could  by  no  possibility  have  done 
harm  to  the  rights  of  the  prisoner.  A  similar  question  was 
held  to  be  proper  in  Gardiner  v.  People  (6  Park.  Cr.  155, 
157).  In  WUson  v.  People  :(4r  Park.  619),  the  issue  was 
as  to  the  cause  of  death,  and  the  objectionable  question  called 
for  the  opinion  of  the  witness  as  to  the  kind  of  instrument 
used  in  producing  certain  wounds.  It  was  held  improper. 
This  case  is  clearly  distinguishable  from  the  one  under  dis- 
cussion. 

The  exception  taken  to  the  decision  of  the  court  in  overrul- 
ing the  objection  to  the  question,  "  Do  you  consider  Dr.  Mc- 
Donald an  authority  upon  mental  diseases,"  put  to  an  expert 
produced  by  the  defendant  upon  cross-examination  by  the 
people,  is  claimed  to  have  been  well  taken.  It  is  said  to  have 
been  improper,  because  the  prosecution  intended  to  call  Dr. 
McDonald  as  one  of  the  people's  witnesses  on  the  trial.  That 
fact  certainly  did  not  appear  to  the  trial  court  when  it  passed 
upon  the  objection,  and  we  do  not  see  how  that  ruling  could  be 
made  erroneous  by  the  subsequent  action  of  the  people  in  call- 
ing the  person  named  as  a  witness.  The  question  when  asked 
was  quite  immaterial,  and  no  error  was  then  committed  by  the 
court  in  allowing  it  to  be  answered.  If  the  subsequent  events 
of  the  trial  rendered  it  improper,  the  remedy  of  the  party  ob- 
jecting was  to  move  to  strike  out  the  objectionable  evidence 
and  except  to  a  refusal  to  do  so. 

Other  objections  were  made  to  questions  put  by  the  people 
to  defendant's  witnesses  by  way  of  cross-examination,  but  we 
think  there  were  none  that  were  important  or  exceeded  the 
latitude  which  the  court  were  authorized  to  allow  by  way  of 
cross-examination. 
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The  only  exception  remaining  which  is  deemed  of  suflSdent 
importance  to  merit  particular  notice  is  that  taken  to  the  re- 
fusal of  the  court  to  charge  according  to  the  request  of  the 
prisoner's  counsel,  "  If  some  controlling  disease  was  in  truth  the 
acting  power  within  him  (the  prisoner)  which  he  could  not 
resist,  or  if  he  had  not  a  sufficient  use  of  his  reason  to  control 
the  passion  which  prompted  the  act  complained  of,  he  is  not  re- 
sponsible." The  principle  of  this  request  is  not  only  impliedly 
condemned  by  sections  21  and  23  of  the  Penal  Code,  but  haa 
been  held  to  be  untenable  by  the  express  decision  of  this  court. 
{Flanagan  v.  People,  62  N.  Y.  467.) 

Judge  Andrews  there  says:  "Indulgence  in  evil  passions 
weakens  the  restraining  power  of  the  will  and  conscience,  and 
the  rule  suggested  would  be  the  cover  for  the  commission  of 
crime  and  its  justification.  The  doctrine  that  a  criminal  act  may 
be  excused  upon  the  motion  of  an  irresistible  impulse  to  com- 
mit it,  when  the  offender  has  the  ability  to  discover  his  legal 
and  moral  duty  in  respect  to  it,  has  no  place  in  the  law.' ' 

The  learned  trial  judge  had  laid  down  the  rule  governing  the 
jury  in  considering  such  a  defense  in  the  language  of  the 
statute,  which  furnishes  a  simple,  clear  and  intelligible  guide 
for  their  deliberations,  and  from  a  careful  and  painstaking  ex- 
amination of  the  evidence  in  the  case,  we  see  no  reason  to 
suppose  that  they  have  been  mistaken  as  to  its  character  and 
effect,  or  the  legal  principles  applicable  thereto. 

It  seems  quite  impossible  to  resist  the  conclusion  that  the 
crime  was  committed  by  the  defendant  with  deliberation  and 
premeditation,  and  with  a  full  consciousness  of  the  wicked  and 
unlawful  character  of  the  act  he  proposed  to  do,  and  that  the 
jury  were  justified  in  rendering  a  verdict  of  guilty  against  hiuL 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  Tobk,  Bespondcnt,   v. 
Louis  Willett,  Appellant. 

An  indictment  for  murder  in  tbe  first  degree  contained  nine  counts;  three 
of  tliem  alleged  the  killing  as  perpetrated  while  the  accused  was  en- 
gaged in  the  commission  of  or  the  attempt  to  commit  a  felony,  i.  e,,  grand 
larcenj.  These  were  demurred  to  on  the  ground  tliat  the  counts  did  not 
contain  a  correct  statement  of  that  offense.  They  averred  that  the  de- 
fendant "  did  feloniously  steal,  take,  and  carry  away  *'  certain  property, 
which  was  specifically  described,  and  its  value  stated  at  a  sum  which 
was  more  than  $25,  and  its  ownership  was  also  stated.  Held,  that  the 
demurrer  was  properly  overruled;  that  the  counts  contained  a  sufficient 
averment  of  the  crime  of  grand  larceny. 

The  verdict  was  a  general  one  of  guilty,  ffeldf  that  as  other  counts  ia  the 
indictment  were  good,  the  conviction  must  be  sustained  even  if  the 
counts  demurred  to  were  defective. 

The  ordinary  common-law  counts  for  murder  are  still  sufficient  as  a  plead- 
ing to  sustain  a  conviction. 

(Argued  March  25,  1886  ;  decided  April  18,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  the  fourth  Tuesday  of  January,  1886,  which  affirmed  a 
judgment  of  the  Court  of  Oyer  and  Terminer  in  and  for  the 
county  of  Ulster,  convicting  the  defendant  of  the  crime  of 
murder,  and  affirming  an  order  overruling  a  demurrer  to  three 
counts  of  the  indictment  herein. 

The  material  facts  are  stated  in  the  opinion. 

William  Lounshery  for  appellant.  The  indictment  was  in- 
sufficient. It  should  have  described  the  act  so  that  the  facts 
pleaded  would  lead  to  the  guilt  of  the  crime  as  a  conclusion. 
(Code  of  Crim.  Pro.,  §  275,  subd.  2;  id.,  §  183;  Penal  Code, 
§  528.)  The  indictment  was  defective  as  it  does  not  allege  an 
appropriation  of  the  goods,  with  felonious  intent,  to  the  use  of 
the  defendant  or  of  any  other  person  other  than  the  owner. 
( Archbold's  Crim.  PI.  366 ;  McCourt  v.  PeopU,  64  N.  Y.  583.) 
The  acts  charged  in  the  indictment  do  not  constitute  larceny  in 
the  first  or  second  degree.    (Penal  Code,  §§  528,  530,  531.) 
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A.  T,  Clearwater  for  respondent.  The  demurrer  was  prop- 
erly overruled ;  the  first  three  coante  of  the  indictment  contain- 
ing a  correct  statement  of  the  offense  of  grand  larceny.  (Penal 
Code,  §§  530,  531,  533,  534.)  Presumptions  of  law  or  matters 
of  which  judicial  notice  is  taken  need  not  be  stated  in  an 
indictment.  (Code  of  Grim.  Pro.,  §  286.)  The  court  will  take 
judicial  notice  that  he  who  is  engaged  in  stealing  property  of 
the  value  of  more  than  $25  is  engaged  in  the  commission  of  a 
felony.  (Code  of  Crim.  Pro.,  §§  273,  283,  284,  285.)  If  an 
indictment  contains  one  good  count,  it  is  sufficient,  although 
there  may  bo  other  defective  counts  therein.  {Plielpa  v. 
People,  72  N.  Y.  365 ;  People  v.  Davis^  56  id.  95 ;  Ounther 
V.  People,  24  id.  100 ;  Oritchton  v.  People,  6  Park.  Or.  361 ; 
1  Keyes,  344;  1  Abb.  Ct.  App.  Dec.  470 ;  People  v.  Stein,  1 
Park.  Or.  202;  Barron  v.  People,  id.  246;  4  id.  26 ;  33  How. 
Pr.  70 ;  Frazer  v.  People,  54  Barb.  306,  308 ;  People  v. 
Ilerrick,  13  Wend.  91,  92;  Bretschofaky  v.  People,  3  Hun, 
40;  60  N.  Y.  616;  Lyoiia  v.  People,  68  111.  272;  Latham  v. 
Queen,  9  Cox's  Cr.  Caa.  516 ;  Cook  v.  State,  49  Miss.  9  ;  Estea 
V.  State,  55  Ga.  131 ;  Adams  v.  State,  52  id.  565 ;  Chappell 
V.  State,  52  Ala.  359;  1  Bishop's  Cr.  Pr.  [2d  ed.],  §  1015 ;  3 
Whart.  Cr.  L.  [7th  ed.],  §§  3208,  3209 ;  People  v.  Gonzalez, 
35  N.  Y.  60 ;  Wood  v.  People,  61  id.  117.)  Where  an  in- 
dictment contains  several  counts,  some  of  which  are  good,  the 
fact  that  some  of  the  counts  are  bad  does  not  make  a  con- 
viction erroneous  where  the  verdict  is  general.  {Hope  v. 
People,  83  N.  Y.  418  ;  Pontius  v.  People,  82  id.  339 ;  People 
V.  Da/ois,  56  id.  85.)  The  statute  defi.ning  homicide  is  not  a 
rule  of  pleading,  but  a  guide  to  the  conduct  of  the  trial,  pre- 
scribing the  proof  requisite  to  a  conviction  ;  and  an  indictment 
containing  a  count  charging  murder  in  the  common-law  form, 
if  sustained  by  evidence,  justifies  a  conviction  for  any  of  the 
degrees  of  felonious  homicide  known  to  the  law.  {People  v. 
En^h,  13  Wend.  159-172  ;  People  v.  White,  22  id.  169, 175 ; 
Fitzgerald  v.  People,  37  id.  413,  422 ;  Eenmdy  v.  People,  39 
id.  245,  250 ;  Cox  v.  People,  80  id.  500 ;  People  v.  Conroy^ 
97  id.  62 ;  White  v.  Comm.,  6  Bing.  [Penu.]  179 ;  Fuller  y. 
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State,  1  Blackf.  [Ind.]  63;  Wicks  v.  Comm.,  2  Brock.  [Ya.] 
389 ;  MUchdl  v.  State,  5  Terg.  [Tenn.]  340  ;  5.  ^.,  8  id.  614 ; 
Comm.  V.  Flannigcm,  7  Watts  &  Serg,  [Penn.]  415.)  The 
rule  that  a  penal  statute  is  to  be  strictly  construed  does  not 
apply  to  the  Penal  Code.  (Penal  Code,  §  11.)  No  indictment 
is  insufficient,  nor  can  the  trial,  judgment,  or  other  proceedings 
thereon  be  aiSEected  by  reason  of  any  imperfection  in  matter  of 
form,  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits.  (Code  of  Crim.  Pro., 
§  285.) 

Finch,  J.  This  appeal  brings  up  the  record  alone  and 
raises  merely  a  question  of  pleading.  The  indictment  contains 
nine  counts,  eacli  charging  the  prisoner  with  the  crime  of  mur- 
der. To  the  first  three  a  demurrer  was  interposed  upon  the 
ground  that  they  did  not  sufficiently  charge  the  commission  of 
the  crime.  •  They  aim  to  allege  a  murder  perpetrated  while 
engaged  in  the  commission  of  a  felony,  or  in  the  attempt  to 
commit  it;  the  felony  intended  being  the  crime  of  grand 
larceny.  The  defects  pointed  out  are  omissions  asserted  to 
be  necessary  to  a  correct  statement  of  that  offense,  and  consist 
in  a  failure  to  charge  the  particular  intent  essential  to  the 
crime,  and  to  describe  it  as  grand  larceny  so  as  to  make  it 
a  felony.  In  the  indictment  the  property  stolen  is  specifically 
described,  its  ownership  alleged,  and  its  value  stated  at  a  suiri 
greater  than  f 25.  The  theft  is  then  averred  in  this  form  : 
"  Did  feloniously  steal,  take  and  carry  away."  This  language 
is  identical  with  that  used  in  Phelps  v.  People  (72  N.  Y.  334, 
350),  where  it  was  held  a  sufficient  averment  of  the  crime  of 
grand  larceny,  and  in  the  precise  words  of  the  statute.  The 
use  of  the  word  "  feloniously  "  was  deemed  a  sufficient  aver- 
ment of  the  intent  necessary  to  constitute  the  crime,  and  the 
value  of  the  property  taken  was  a  sum  larger  than  $25,  which 
fact  was  pleaded  by  alleging  the  full  value.  We  do  not  think 
this  authority  is  made  inapplicable  by  the  later  definitions  of 
the  Penal  Code.  (§  528.)  That  section  defines  with  consider- 
able detail  what  acts  shall  constitute  larceny,  and  what  intent 
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shall  characterize  the  crime,  and  in  the  end  provides  that  he 
who  with  sach  intent  does  any  of  such  acts,  "  steals  such  prop- 
erty and  is  guilty  of  larceny."  The  word  "  steals "  is  thus 
defined  by  the  statute  itself  as  covering  all  the  prescribed  de- 
tails, and  its  use  in  the  indictment  which  charges  the  taking  to 
have  been  felonious,  or  with  a  criminal  intent,  suflScieutlj'  in- 
cludes the  particular  intent  needed  to  constitute  the  larceny. 
It  was  not  in  the  least  difficult  for  the  prisoner  to  understand 
from  the  indictment  the  nature  of  the  crime  with  which  he  was 
charged.  We  think  the  pleading  sufficiently  alleged  tlie  com- 
mission of,  or  attempt  to  commit  the  crime  of  grand  larceny. 
There  is  another  answer  to  the  argument  in  behalf  of  the  pris- 
oner. His  demurrer  was  overruled,  and  at  the  close  of  the 
trial  a  general  verdict  of  guilty  was  rendered.  That  verdict 
should  be  sustained  if  any  count  in  the  indictment  is  good 
{Phelps  V.  People,  72  K  Y.  335 ;  Hope  v.  People,  83  id.  418, 
424) ;  and  the  demurrer  to  the  first  three  leaves  the  remainder 
unassailed  and  without  objection.  Two  of  these  are  the  ordinary 
commun-law  counts,  which  through  all  the  mutations  of  the 
statutes  defining  the  crime  of  murder,  and  discriminating  be- 
tween its  different  degrees,  we  have  held  to  be  sufficient  as  a 
pleading  to  sustain  a  conviction.  We  have  so  recently  and  so 
fully  discussed  the  subject  that  a  repetition  of  our  views  is  not 
needed.  {People^v,  Convoy,  97  N.  Y.  62.)  Those  counts  being 
good  and  the  verdict  a  general  one,  the  conviction  must  be 
affirmed  irrespective  of  the  question  whether  the  first  tlu'ee 
counts  were  defective  or  not.  The  indictment  largely  follows 
old  precedents,  whose  involved  efforts  at  precision  and  profuse 
and  awkward  verbiage  leading  to  objections  of  the  most  tech- 
nical character,  and  opening  doors  to  acute  and  refined  criti- 
cism, it  was  the  purpose  of  the  Code  of  Criminal  Procedure 
to  reform.  The  reformation  wins  its  way  slowly,  but  it  is  our 
duty  to  support  it  when  sufficiently  attempted,  and  to  encour- 
age the  desired  result.  To  sustain  the  common-law  form  of 
an  indictment  for  murder  has  been  the  steady  ruling  of  the 
courts  through  all  changes  of  definition  and  of  practice,  and 
we  see  no  reason  to  depart  from  that  policy,  unless  by  safe  and 
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prudent  steps  to  permit  that  form  when  used  to  be  further 
simplified,  and  brought  more  nearly  to  the  standard  prescribed 
by  the  Code. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Hebman  Rosenbebo  et  al.,  Respondents,  v.  Hitgo  Block  et  ah,        m-^ 

Appellants.  »»8  ssaj 

In  an  action  bj  the  members  of  an  alleged  special  partnership,  to  recover 
the  proceeds  of  goods  claimed  to  have  been  sold  by  defendants  as  agents  for 
plaintiffs,  defendants  averred  in  their  answer,  in  sabstance,  that  the  pre- 
tended partnership  was  a  sham  resorted  to  to  prevent  the  creditors  of  R., 
the  active  partner,  from  reaching  his  property,  and  that  he  was  in  fact 
tlie  sole  person  interested  in  the  business,  and  defendants  set  up  as  an 
offset  an  individual  indebtedness  of  R.  to  them.  On  the  trial  it  appeared 
that  R.,  previous  to  the  alleged  formation  of  the  special  partnership,  was 
individually  engaged  in  business,  that  he  failed,  made  an  assignment, 
preferring  his  sister  B.,  the  special  partner,  to  a  large  amount;  that  the 
capital  of  the  special  partnership  was  contributed  by  B.,  the  only  con- 
tribution of  R.  being  his  time  and  skill.  Defendant  then  offered  evidence 
tending  to  prove  that  the  claim  of  B;  so  preferred  was  in  fact  fictitious; 
that  the  assigned  property  was  transferred  by  the  assignor  to  B.  in  pre- 
tended payment  of  the  fictitious  debt,  who  put  it  in  as  the  capital  of  the 
special  partnership  whicii  was  formed  immediately  after  such  transfer, 
and  that  R.  received  and  appropriated  all  the  profits  of  the  business. 
This  evidence  was  excluded.  EM  error;  that  the  rule  prohibiting  a 
creditor,  before  reducing  his  claim  to  judgment,  from  maintaining  an  ac- 
tion to  set  aside  an  assignment  by  the  debtor  as  fraudulent,  had  no  appli- 
cation,  as  defendants  were  not  seeking  to  set  aside  the  assignment,  but 
simply  to  show  that  the  plaintiff  against  whom  they  have  a  counter-claim 
is  the  sole  party  interested  in  the  claim  sought  to  be  enforced  by  them, 
and  so  that  they  were  entitled  to  be  allowed  the  counter-claim. 

RosevJb&rg  v.  Block  (18  J.  &  S.  857),  reversed. 

(Argued  March  25,  1886;  decided  April  13,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  16,  1884,  which  aflBrmed  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict  and  affirming  an  order  denying  a  motion 
for  a  new  trial    (Eeported  below,  18  J..  &  S.  357.) 
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The  complaint  in  this  action  alleged  a  limited  partnership 
between  the  plaintiflEs,  formed  under  the  laws  of  Virginia,  under 
the  name  of  the  plaintiff  Rosenberg,  who  was  the  general,  and 
plaintiff  Bottigheimer,  the  special  partner ;  that  said  firm  de- 
livered to  defendants'  firm  certain  goods,  to  be  sold  by  them  as 
agents  for  plaintiff,  and  proceeds  remitted,  that  defendants'  sold 
the  goods,  but  did  not  remit  proceeds,  etc.  The  answer  alleged, 
among  other  things,  that  the  alleged  special  partnership  was 
merely  nominal  and  fictitious ;  that  Rosenberg  was  the  sole 
person  interested  in  the  business  and  its  assets,  the  pretended 
partnership  having  been  resorted  to  to  prevent  the  creditors  of 
Rosenberg  from  reaching  his  property,  and  that  he  was  indebted 
to  the  defendants  for  the  goods  sold  and  delivered.  This  in- 
debtedness defendants  set  up  as  a  counter-claim. 

On  the  trial  it  appeared  that  prior  to  the  formation  of  the 
special  partnership,  Rosenberg  was  individually  engaged  in 
business  in  Virginia,  that  he  failed  in  business  and  made  "an  as- 
signment for  the  benefit  of  creditors,  in  which  he  preferred  the 
plaintiff  Bottigheimer  for  an  alleged  indebtedness  of  about 
$4,000.  The  defendants  then  offered  the  proof  specified  in 
the  opinion,  which  was  objected  to  and  excluded. 

Samuel  W.  Weiss  for  appellants.  It  was  proper  to  ask  the 
plaintiff,  Rosenberg,  whether  he  had  done  all  he  was  advised 
or  believed  it  necessary  or  proper  to  do  toward  giving  the  fact 
of  partnership  due  publicity.  {Nicolay  v.  linger^  8  N.  Y. 
54 ;  Terpenning  v.  Corn  Exoh,  L  Co,^  43  id.  279.)  Defend- 
ants had  the  right  to  have  a  non-responsive  or  objectionable 
answer  obtained  under  a  commission  stricken  out.  {Lan- 
sing V.  Cooley^  13  Abb.  272;  Oreenman  v.  0^  Connor^  25 
Mich.  30  ;  Kingsbury  v.  Moses,  45  N.  H.  222.)  Where  fraud 
is  an  alleged  element  in  a  cause,  facts  which  naturally  and  logi- 
cally indicate  its  existence,  the  subsequent  acts  of  the  parties 
charged  with  it,  and  circumstances  tending  to  show  the  fraudu- 
lent intent  are  competent  evidence.  {Shultz  v.  Hoagland^  85 
N.  Y.  464 ;  Hubbard  v.  Bi'iggs^  31  id.  638 ;  Dambinan  v.  But- 
terfield^  2  Hun,  284.)    Any  creditor  may  attack  an  assignment 
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collaterally ;  a  creditor  must  be  a  judgment  creditor  only  when 
there  is  a  proceeding  in  equity  by  him  to  set  aside  the  assign- 
ment. (Bishop's  Insolv,  Assign.,  §§  237,  2J-3.)  No  special 
partnership  was  established.  (  Vanlngen  v.  Whitman^  62  N.  Y. 
513;  Maginn  v.  Lawrence^  45  Sup.  Ct.  235.)  Actions  like  this 
must  be  brought  in  the  name  of  the  general  partner  only.  (Code 
of  Civ.  Pro.,  §  488,  subd.  5;  id.  498;  commissioners'  note, 
§  488;  Simar  v.  Canady,  53  N.  Y.  298;  Old  Code,  §  144.) 
There  was  no  evidence  that  plaintifFs  firm  caused  to  be  deliv- 
ered any  merchandise  upon  any  agreement  of  agency  and  re- 
mittance by  defendants.  {Hogan  v.  Shorty  24  Wend,  458.) 
To  recover,  plaintiffs  were  bound  to  establish  defendant's  re- 
ceipt of  the  money  before  action  commenced.  {NaL  Trust  Co, 
v.  Gleasouy  77  N.  Y.  400 ;  iT.  T.  Guard,  arid  Indemnity  Co. 
V.  GUasony  78  id.  503 ;  Edwards  v.  Farmers^  Ins.  Co.^  21 
Wend.  482 ;  Dows  v.  Moreioood,  10  Barb.  187 ;  Everett  v.  Sal- 
ters,  15  Wend.  474;  Morris  v.  Hexford,  18  N.  Y.  522;  Smith 
v,  Mayor,  etc.y  37  id.  518 ;  Whitcomh  v.  Hungerford^  42  Barb. 
178 ;  Bush  V.  Filley,  49  id.  600  ;  Ford  v.  Ford,  53  id.  525.) 
The  court  erred  in  refusing  the  request  to  charge  that  if  the  jury 
find  that  at  the  time  of  the  commencement  of  this  action,  defend- 
ants had  not  received  any  money  from  the  sale  of  the  goods  men- 
tioned in  the  complaint,  they  must  find  against  plaintiffs  and  for 
defendants.  {Nat  Trust  Co,  v.  Gleason,  77  N.  Y.  400.)  Under 
the  circumstances,  defendants  w^re  entitled,  as  a  matter  of 
right,  to  an  allowance  of  their  counter-claim  against  any  recov- 
ery on  plaintiff's  claim.  {Pratt  v.  CollinSj  20  Hun,  126 ; 
Staeey  v.  Deey,  7  Term.  R.,  note  c ;  Carr  v.  Hinchcliff^  4 
B.  &  C.  547.)  The  mere  knowledge  of  the  existence  of  a 
special  partnership,  wherein  Herman  Rosenberg  was  interested, 
does  not  change  the  rule.  {Moore  v.  Clemenstonj  2  Camp.  22.) 
To  deprive  defendants  of  their  right  of  set  off  herein,  it  must 
have  been  shown,  and  was  not,  that  in  this  particular  transac- 
tion, Rosenberg  was  acting  on  behalf  of  the  firm,  and  defend- 
ants had  knowledge,  or  good  reason  to  believe,  that  he  was  so 
acting.  {Hogan  v.  Short,  24  Wend.  462.) 
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Theron  O.  Strong  for  respondents.  There  could  be  no 
controversy  over  the  amount  received,  because  the  terms  upon 
which  tliey  were  authorized  to  sell  were  definite,  and  they 
informed  the  plaintiffs  that  they  had  sold  the  goods  presumably 
as  authorized.  {Allen  v.  Broion^  44  N".  Y.  228;  Gray  v. 
Murray^  3  Johns.  Oh.  167.)  The  defendants  are  clearly 
estopped  from  denying  the  sale  and  receipts  of  the  proceeds. 
{Ackley  v.  Dygart^  33  Barb.  176;  Voorkia  v.  Olmstead^  66 
N.  Y.  113;  O'Leary  v.  Board,  93  id.  1.)  The  motion  to  dis- 
miss the  complaint,  on  the  ground  that  no  special  partnership 
was  legally  formed  under  the  Virginia  Code,  and  that  the  action 
should  be  in  the  name  of  the  general  partner  alone,  was 
properly  denied.  (Va.  Code,  §  4.)  If  the  defendants  did  not 
know  that  the  partnership  was  formed,  they  had  a  right,  under 
the  authorities,  to  offset  against  the  proceeds  of  the  goods  in  their 
hands  the  individual  indebtedness  of  Rosenberg  to  them.  If, 
however,  they  did  know  of  the  formation  of  the  partnership,  they 
would  not  have  this  right.  ^  {Pratt  v.  Collins^  20  Hun,  126 ; 
Menagh  v.  Whitwell,  52  N.  Y.  146 ;  Atkins  v.  Saxton,  77  id.  195, 
199 ;  FalUand  v.  St.  If^icholaa'  Bk.,S^  id.  245.)  The  defendants, 
so  far  as  Rosenberg  is  concerned,  did  not  even  show  themselves 
to  be  judgment  creditors,  and,  therefore,  not  even  as  having 
taken  the  first  step  toward  exhausting  their  remedy  against 
him,  and  if  they  had  brought  suit  against  him  to  set  aside  the 
assignment,  or  to  attack  it  as.  fraudulent,  they  would  have  had 
no  standing.  {Southard  v.  Banner^  72  N".  Y.  424 ;  Thurher 
V.  Blanch,  50  id.  80.) 

Andrews,  J.  The  jury  found  upon  evidence  which  justified 
the  submission  of  the  question  to  them,  that  the  defendants, 
when  they  received  the  goods,  had  notice  that  they  belonged 
to  a  special  partnership,  doing  business  under  the  name  of  "  H. 
Rosenberg,"  and  were  not  the  individual  property  of  Rosen- 
berg. Upon  this  finding  it  is  plain  that  there  was  no  right  to 
set  off  the  individual  debt  of  Rosenberg,  against  the  plaintiff's 
claim.  It  is  insisted,  however,  that  the  trial  judge  improperly 
excluded  certain  questions  put  to  the  plaintiff  Rosenberg,  re- 
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latijig  to  the  disposition  by  his  general  assignee  for  the  benefit 
of  creditors  of  the  assigned  property,  under  liis  assignment  of 
January  18,  1882,  by  which  it  was  sought  to  prove  that  the 
assigned  property  in  whole,  or  in  part,  constituted  the  contri- 
bution of  the  special  partner  to  the  capital  of  tlie  special  part- 
nership formed  between  the  assignor  Rosenberg,  and  his  sister, 
Mrs.  Bottigheiraer,  February  2,  1882.  It  is  also  insisted  that 
the  judge  erred  in  excluding  other  questions  put  to  Rosenberg, 
as  to  the  consideration  of  the  indebtedness  of  about  $4,000  for 
which  Mrs.  Bottigheimer  was  preferred  in  the  assignment,  and 
questions  relating  to  the  management  of  the  special  partner- 
ship, and  as  to  who  received  the  profits  of  the  business.  The 
defendants  in  their  answer  alleged  in  substance  that  the  pre- 
tended special  partnership  was  a  mere  sham,  and  tliat  Rosen- 
berg was  in  fact  the  sole  person  interested  in  the  business  and 
assets,  and  that  the  partnership  was  resorted  to  as  a  mere 
cover  to  prevent  his  creditors  from  reaching  his. property.  If 
these  facts  had  been  established  the  right  of  set-off  attached. 
The  questions  excluded  should,  we  think,  h^ve  been  allowed 
upon  this  issue.  They  were  not  objected  to  or  excluded 
upon  any  suggestion  as  to  the  order  of  proof,  but  on  a  general 
ODJection,  no  special  ground  being  specified.  If  the  answers 
had  disclosed  that  there  was  no  debt  owing  to  Mrs.  Bottig- 
heimer from  Rosenberg  when  his  assignment  was  made ;  that 
the  assigned  property  was  transferred  to  her  by  the  assignor 
in  pretended  payment  of  this  fictitious  debt,  and  that  Rosen- 
berg acted  nominally  as  her  agent  in  the  transactioq,  and  that 
immediately  thereafter  the  special  partnership  was  formed,  and 
this  property  was  put  in  as  the  capital  of  the  special  partner, 
and  that  Rosenberg  received  and  appropriated  the  profits  of 
the  business ;  it  cannot  be  said  that  these  facts  were  not  rele- 
vant to  the  issae  tendered  by  the  answer  as  to  the  real  owner- 
ship of  the  consigned  goods.  In  passing  upon  the  exception 
the  defendants  are  entitled  to  the  presumption  that  the  answers 
to  the  excluded  questions,  if  allowed,  would*  have  tended  to 
establish  the  facts  upon  which  they  relied,  and  to  which  the 
questions  pointed.     The  claim  that  the  defend^^nts  cannot  in 
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this  action  assail  the  bona  fides  of  the  assignment  of  Eosen- 
berg,  under  the  rule  that  a  creditor  at  large  cannot,  before  re- 
ducing his  claim  to  judgment,  maintain  an  action  to  set  it 
aside  as  fraudulent  {^Southard  v.  Benner  72  N.  Y.  424),  is 
not  tenable.  The  defendants  are  not  seeking  to  set  aside  the 
assignment.  Being  called  upon  to  pay  a  debt,  they  answer  that 
they  have  a  counter-claim  against  one  of  the  plaintiffs,  and  tliat 
he  is  t!ie  sole  party  interested  in  the  claim  which  is  sought  to 
be  enforced  against  them.  The  assignment  has  been  executed, 
and  we  see  no  principle  which  precludes  the  defendants  from 
showing  that  tlie  property  which  went  into  the  special  partner- 
ship, was  his,  and  that  the  pretended  transfer  by  the  assignor 
to  Mrs.  Bottighehncr  was  a  mere  cover  for  Rosenberg.  For 
the  error  in  rejecting  the  answers  to  the  questions  referred  to, 
the  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 


Phbbb  Schuster  et  al..  Respondents,  v.  The  Dupohess  County 
^^'^l  Insurance  Company,  Appellant. 


|S5  Sn|  A  policy  of  fire  insurance  issued  by  defendant  for  a  premium  in  gross  in- 
sured the  plaintiffd  for  the  sum  of  1^0  on  their  dwelling-house  and  $700 
on  their  household  furniture  and  other  personal  property  therein.  By 
the  terms  of  the  policy  it  was  vitiated  by  any  falsct  statement  in  the  ap. 
plication  for  insurance.  The  application  stated  that  the  insured  were 
the  owners  of  the  real  estate.  This  was  in  fact  untrue.  In  an  action 
upon  the  policy,  lield^  that  the  contract  was  severable;  that  while  the 
misrepresentation  rendered  the  policy  void  as  to  the  insurance  on  the 
dwelling,  and  if  made  with  full  knowledge  of  its  falsity,  might  affect 
the  whole  insurance,  yet  if  made  in  good  faith  and  under  a^  misconcep- 
tion as  to  the  fact,  it  did  not  affect  the  insurance  upon  the  personalty, 
and  there  being  evidence  tending  to  show  good  faith,  this  was  a  question 
of  fact  for  the  jury. 
The  policy  contained  a  condition  rendering  it  void  in  case  of  any  misrepre- 
sentation or  false  swearing  in  any  statement  or  affidavit  in  reference  to  a 
loss.     In  the  proofs  of  loss  it  was  stated  that  plaintiffs  were  owners  of 
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the  real  estate.  Hdd^  that  if  this  was  done  honestly  and  under  a  mis- 
take as  to  the  ownership,  it  did  not  vitiate  the  insurance  on  the  personal 
property,  and  the  question  was  properly  submitted  to  the  jury. 

(Argued  March  25, 1886;  decided  April  13,  188A.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  tliird  judicial  department,  entered  ujxin  an  order 
made  May  6,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict. 

This  action  was  upon  a  policy  of  fire  insurance  issued  by  the 
defendants,  which  for  a  pmraium  of  $29  insured  the  plaintiffs, 
"  $700  on  their  dwelling-house,  $S00  on  their  household  fur- 
niture and  wearing  apparel  therein." 

In  and  by  the  policy  of  insurance  it  was  provided  that  all 
applications  for  insurance  should  be  in  writing  according  to  the 
printed  forms  prepared  by  the  company  ;  and  tliat  such  appli- 
cation should  contain  the  place  where  the  property  was  situated. 
Also  that  the  property  should  be  insured  in  the  name  of  all  the 
owners,  and  that  any  misrepresentation  or  concealment  in  the 
application  should  render  the  policy  void  and  of  no  effect.  It 
was  also  provided  that  all  persons  sustaining  loss  or  damage, 
should  make  and  deliver  to  the  company  proof  of  loss,  wherein 
they  should  declare  on  oath  wjiat  their  interest  in  the  property 
insured  was  at  the  time  of  the  loss  or  damage,  and  that  any 
misrepresentation,  concealment  or  fraud,  or  false  swearing  in 
any  statement  or  affidavit  in  relation  to  the  loss  or  damage, 
should  forfeit  all  claims  by  virtue  of  the  policy,  and  should  be 
a  full  bar  to  all  remedies  upon  the  same.  In  the  application, 
and  in  response  to  the  question,  "  Who  owns  and  who  occupies 
the  premises,  and  for  what  purpose  is  the  house  occupied  ? " 
the  plaintiffs  answered,  "  owned  by  applicants  and  occupied  by 
them  as  a  dwelling,  and  one  part  used  as  a  small  country  store." 
In  the  proof  of  loss  delivered  to  the  company,  rfgned  and  sworn 
to  by  the  plaintiff,  Louis  Schuster,  it  was  stated  that  the  com- 
pany insured  the  plaintiffs  against  loss  and  damage  "  to  the 
amount  of  $1,500,  as  follows:  $700  on  their  dwell inii^-house, 
$800  on  their  household  furniture  and  wearing  apparel  therein," 
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and  that  the  property  insured  belonged  to  "  Phebe  Schuster 
and  Louis  Schuster  in  equal  parts." 

The  land  formerly  belonged  to  plaintiffs,  bul  had  been  sold 
on  mortgage  foreclosure. 

T.  F.  Bush  for  appellant.  A  false  representation  of  a  ma- 
terial fact  is  sufficient  to  avoid  a  policy  of  insurance  made  on 
the  faith  of  it.  Whether  the  false  representation  be  by  mistake 
or  design,  it  is  a  legal  and  practical  fraud.  {Armour  v.  Trans- 
atlantic Ins.  Co.^  90  N.  Y.  456.)  The  plaintiffs  were  bound  by 
their  agreement  to  answer  truthfully  and  at  their  peril.  {Ora- 
liam  V.  Firemans^  Ins.  Co,^  87  X.  Y.  69.)  By  the  agreement  of 
the  parties,  the  misrepresentation  is  put  upon  the  same  footing 
as  a  breach  of  warranty.  {Armour  v.  TransatL,  Ins.  Co.j 
^0  N.  Y.  456  ;  Oraham  v.  Fireman's  Ins.  Co.,  87  id.  69 ; 
Burritty.  Saratoga  Co.  Mut.  Iris.  Oo,^  5  Hill,  188  ;  Jackson  v. 
St.  Paul  Ins.  Go.y  33  Hun,  65 ;  Samage  v.  Howard  Ins.  Go.^ 
52  N.  Y.  504.)  A  warranty  must  be  literally  true,  and  fully 
complied  with,  or  the  contract  fails,  regardless  of  questions  of 
motive,  or  materiality.  {Pierce  v.  Emp.  Ins.  Co.y  62  Barb. 
636 ;  Burritt  v.  Saratoga  Go.  Mut.  Ins.  Go.,  5  Hill,  188 ; 
Jennings  v.  Chenango  Go.  Mut.  Ins.  Go.,^  Denio,  75  'y  Lasher 
V.  St.  JoespKs  F.  Ins.  Go.,  86  N.  Y.  423  ;  Gaies  v.  Madison 
Go.  Mut.  Ins,  Go.,  2  id.  43 ;  Ghafee  v.  GaU.  Go.  Ins.  Go.,  18 
id.  376  ;  Le  Roy  v.  Market  F.  Ins.  Co.,  39  id.  90 ;  Shoemaker 
V.  Glens  Falls  Ins.  Go.,  60  Barb.  84.)  The  title  of  the  assured 
to  the  property  at  risk,  and  the  extent  of  his  interest  is  a  matter 
directly  affecting  the  risk.  {Savage  v.  Howard  Ins.  Go.,  52 
N.  Y,  504;  Oraham  v.  Firem/m's  Ins.  Go.,  87  id.  79.)  If  in 
the  present  case  the  application  had  been  simply  for  an  insur- 
ance upon  the  furniture,  and  the  same  misrepresentation  had 
been  made  in  response  to  the  same  inquiry,  it  would  have  been 
fatal  to  the  insurance.  (  WaU  v.  Fast  River  Mut.  Ins.  Go.^ 
7  N.  Y.  370 ;  Burleigh  v.  Oebhard  F.  Ins.  Co.,  90  id.  220.) 
A  misrepresentation  in  procuring  a  policy  of  insurance  directly 
relating  to  the  risk  upon  the  building  affects  also  the  risk  upon 
the  personal '  property  therein,  especially   where  the   matters 
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misrepresented  are  the  subject  of  direct  inquiry  in  the  applica- 
tion, and  in  such  case  there  is  no  ground  for  distinction  between 
the  two  classes  of  property.  (  Wilson  v.  Herkimer  Co,  Mat. 
Ins.  Co.,  6  N.  Y.  53  ;  WaU  v.  East  JRiver  Ins.  Co.,  7  id.  370 ; 
Chaffee  v.  Catt.  Co.  Ins.  Co.,  18  id.  376 ;  Le  Roy  v.  Market 
F.  Ins.  Co.,  39  id.  90 ;  Burleigh  v.  Oebhard  F.  Ins.  Co.^  90 
id.  220 ;  ShoeTnaker  v.  Glens  Falls  Ins.  Co.,  60  Barb.  84 ; 
Jackson  v.  St.  Paid  Ins.  Co.,  33  Hun,  60  ;  May  on  Ins.  301, 
§  277 ;  Wood  on  Ins.  268,  §  152 ;  ^tnalns.  Co.  v.  Rush,  U 
Mich.  55 ;  Moore  v.  Va.  Ins.  Co.,  28  Gratt.  375 ;  Zovejoy 
V.  Augusta  Ins,  Co.,  45  Me.  472  ;  Oovld  v.  York  Co.  Ins.  Co., 
47  id.  403;  Friesmutky.  Agawam  Ins.  Co.,  10  Gush.  587; 
Brown  v.  Peo.  M%U.  Ins.  Co.,  id.  280  ;  Kimball  v.  Howard 
Ins.  Co.,  3  Gray,  583 ;  Oallaman  v.  Penn.  Ins.  Co.,  56  Penn.  St. 
210;  Sohumitsch  v.  Am.  Ins.  Co.,  48  Wis.  20  ;  Richardson  v. 
Maine  Ins.  Co.,  46  Me.  3»4.) 

Thornton  A.  Niven  for  respondents.  The  policy  in  suit  was 
sererable.  (Alb.  L.  J.,  March  25,  1882,  p.  224 ;  Merrill  v. 
AgA.  Ins.  Co.,  7^  N.  Y.  452;  Sunderlinv.  JEtna  Ins.  Co., 
18  Hun,  522;  8  N.  Y.  Weekly  Dig.  530 ;  Dacy  v.  Agri.  Ins. 
Co.,  21  Hun,  83 ;  Robnes  v.  Drew,  16  id.  491 ;  Woodward 
V.  Rejmb.  F.  Ins.  Co.,  32  id.  365.) 

MiLLBB,  J.  In  the  case  of  Merrill  v.  The  Agricultural 
Ins.  Co.  (73  N.  Y.  452),  this  court  held  that  wliere,  by  a  policy 
upon  several  separate  and  distinct  classes  or  species  of  property, 
each  of  which  is  separately  valued,  the  sum  total  of  the  valua- 
tion is  insured  on  payment  of  a  premium  in  gross,  the  contract 
is  severable,  and  a  breach  of  a  condition  avoiding  the  policy  as 
to  one  of  the  items  does  not  affect  it  as  to  the  others;  at  least 
where  there  is  notliing  in  the  terms,  in  the  nature  of  the  con- 
tract, or  of  the  different  subjects  of  the  insurance,  or  in  the  sur- 
rounding circumstances,  from  which  it  can  be  inferred  that  the 
insurer  would  not  have  been  likely  to  have  assumed  the  risk  on 
one  or  several  of  tlic  subjects  of  the  insurance,  unless  induced 
by  the  profit  or  advantage  of  having  a  risk  upon  all. 
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In  this  case  there  was  a  separate  insurance  upon  the  buildings 
srected  on  the  real  estate  as  well  as  upon  the  personal  property. 
Bj  the  policy  different  classes  of  property  were  insured  for 
separate  and  distinct  amounts,  and  under  the  case  cited,  it  must 
be  considered  not  as  a  contract  entire  in  itself,  but  as  one  which 
is  severable,  and  in  which  the  separate  amounts  specified  may 
be  distinguished  and  a  recovery  had  for  one  of  them  without 
regard  to  the  others.  The  same  view  of  the  question  was 
taken  in  an  elaborate  opinion  in  the  unreported  case  in  this 
court  of  Heaoock  v.  Saratoga  MxUuobl  Fire  Ins.  Co.  In  that 
case  the  policy  insured  the  plaintiff,  on  his  woolen  factory  and 
on  his  machinery  separately,  and  it  appeared  that  the  plaintiff 
had  no  title  to  the  real  estate,  yet  a  recovery  was  had  for  the 
value  of  the  machinery  separately.  The  case  is  strikingly  anal- 
ogous to  the  one  under  consideration,  and  taken  in  connection 
with  Merrill  v.  Agru  Ins,  Co.  {8upra\  appears  to  be  conclu- 
sive upon  the  question  presented.  The  alleged  false  represen- 
tation here  consisted  in  the  statement  made  as  to  the  owner- 
ship of  the  building  insured,  and  while  such  representation 
rendered  the  policy  void  as  to  the  real  estate,  and  if  made  with 
full  knowledge  of  its  falsity,  might  affect  the  entire  policy,  the 
facts  connected  with  it  were  a  proper  subject  for  consideration 
in  reference  to  the  personal  property,  which  was  severed  from 
the  real  estate,  in  determining  whether  a  fraud  was  intended  ; 
and  in  view  of  the  authorities  cited,  it  was  a  question  for  the 
jury  to  decide  whether,  under  the  circumstances,  there  was  an 
intent  to  defraud,  or  whether  the  misrepresentations  were  made 
under  a  misapprehension  as  to  ownership  of  the  property. 

The  counsel  for  the  appellant  insists  that  the  negotiation  for 
tliis  policy  was  vitiated  by  the  false  representation  in  the  appli- 
cation and  no  contract  resulted  from  it,  and  we  are  referred  to 
numerous  authorities  to  sustain  the  position  that  a  false  repre- 
sentation of  a  material  fact  is  sufficient  to  avoid  a  policy  of  in- 
surance made  on  the  faith  of  it,  whether  the  false  representa- 
tion be  by  mistake  or  design  ;  that  such  false  representation, 
whether  known  to  be  untrue  or  not,  defeats  the  policy  imder 
the  contract  of  insurance  contained  in  the  same,  and  places  a 


1886.]    Schuster  et  al.  v.  Dutchess  County  Ins.  Co.       265 

Opinion  of  the  Ck>art,  per  Miller,  J. 

misrepresentation  upon  the  same  footing  as  a  breach  of  war- 
ranty. 

There  is  no  doubt  as  to  the  general  application  of  the  rule 
stated,  but  as  we  have  seen,  the  authorities  cited  make  a  dis- 
tinction and  allow  a  severance  between  separate  items  of  insur- 
ance on  property  in  the  same  policy,  and  in  such  a  case  the 
rule  referred  to  is  not  applicable.  It  is  claimed  that  a  distinction 
exists  between  the  case  of  Merrill  v.  Agri.  Ins.  Go.  and  the 
one  considered,  but  we  are  unable  to  perceive  any  difference 
between  the  two  cases,  which  prevents  the  application  of  the 
same  principle  to  both  of  them.  In  the  present  case,  the 
insured,  by  their  agent,  misrepresented  that  they  were  the 
owners  of  the  real  estate,  while  in  the  case  cited,  the  insured 
placed  an  incumbrance  on  the  property  after  the  policy  was 
issued,  but  the  same  principle  applies  to  both  cases,  inasmuch 
as  the  amounts  insured  in  the  policies  were  severable.  Nor 
can  it,  we  think,  be  said  that  it  was  unnecessary  to  consider 
the  question  now  presented  in  the  case  cited,  and  for  that 
reason  it  is  not  in  point. 

The  appellant's  counsel  also  insists  that  any  recovery  by  the 
plamtifE  is  barred  by  the  misrepresentation  and  false  swearing 
in  the  proof  of  loss.  This  is  claimed  under  the  provision  in 
the  policy,  that  "any  misrepresentation  or  concealment,  or 
fraud  or  false  swearing,  in  any  statemeift  or  affidavit  in  relation 
to  loss  or  damage,  shall  forfeit  all  claim  by  virtue  of  this  policy 
and  shall  be  a  full  bar  to  all  remedies  upon  the  same." 

Upon  the  trial  there  was  evidence  tending  to  show  that  the 
plaintiffs  supposed  and  believed  they  were  the  owners  of  the 
real  estate,  and  that  they  made  the  affidavit  accordingly.  If 
this  was  done  honestly  and  in  good  faith,  while  laboring  under 
a  mistake  in  law  as  to  their  ownership,  there  is  no  ground  for 
claiming  that  the  representation  was  fraudulent  and  that  it 
should  prevent  a  recovery.  This  question  and  all  others  as  to 
the  plaintiffs'  fraudulent  intent  were  submitted  to  the  consid- 
eration of  the  jury,  and,  as  they  found  for  the  plaintiffs,  their 
verdict  must  be  regarded  as  final  and  conclusive. 

No  error  was  committed  by  the  court  in  refusing  to  charge, 
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as  requested,  that  if  the  jury  believed  from  the  evidence  that 
Mr.  Schuster  made  and  swore  to  the  proof  of  loss  and  delivered 
it  to  the  defendant,  intending  thereby  to  obtain  from  the 
defendant  the  amount  of  insurance  upon  the  house,  knowing 
that  the  insured  were  not  the  owners  of  it,  such  false  proof  of 
loss  precluded  a  recovery  by  the  plaintiffs. 

The  court  upon  the  trial  charged  generally  that  if  there  was 
fraud,  not  limiting  it  to  the  personal  property,  there  could  be  no 
recovery,  thus  presenting  that  question  to  the  consideration  of 
the  jury.  The  request  as  made  asked  tlie  court  to  charge  that 
an  untrue  statement,  not  fraudulently  made,  as  to  the  real 
estate  would  defeat  a  recovery  as  to  the  personal.  Tliis  would 
have  establislied  an  erroneous  rule  for  the  guidance  of  the  jury, 
and  in  refusing  the  request  as  made,  the  court  followed  the 
decisions  already  cited. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mart  Frank,  Respondent,  v.  The  Mutual  Life  Insurance 
lioa  2«l  Company  of  New  York  et  al.,  Appellants. 

lOe    288 

i^  U4  ^^  asHi^nment,  by  a  married  woman,  of  a  policy  of  insarance  for  her  benefit 
upon  the  life  of  her  husband,  made  prior  to  the  passage  of  the  acts 
authorizing  such  an  assignment  (Chap.  821,  Laws  of  1873 ;  chap.  248. 
Laws  of  1879),  is  voidable  at  her  option  ;  and  this  although  the  premiums 
on  the  policy  were  paid  by  her  out  of  her  separate  estate,  and  although 
no  reference  is  made  in  the  policy  to  the  statute  (Chap.  59,  Laws  of 
1840),  authorizing  the  issuing  of  such  policies.  The  non-assignability  of 
the  policy  did  not  depend  upon  the  question  whether  the  premiums  were 
paid  by  the  husband,  the  wife,  or  a  third  person. 
Where,  however,  such  an  assignment  was  made  by  the  wife,  and  after  the 
thirty  days'  notice  of  a  premium  falling  due,  required  by  the  act  of 
1876  (Chap.  341,  Laws  of  1876),  had  been  given  to  her,  the  assignee 
surrendered  the  policy  to  the  company,  and  such  premium  was  not  paid 
or  tendered  to  the  company,  and  no  subsequent  premiums  were  paid  or 
tendered  by  her.  Held,  that  the  policy  was  forfeited,  under  the  con- 
dition  ther^ein  declaring  it  void,  if  premiums  should  not  be  paid  wheli 
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due ;  that  as  betweeo  her  and  the  company  she  was  placed  in  no  better 
position  in  this  respect  by  her  assignment  of  the  policy  and  its  surren- 
der, than  if  she  had  retained  it ;  also  the  facts  that  when  the  policy 
was  surrendered,  the  company  attachetd  to  it  the  assignee's  receipt  for  the 
sum  paid  him,  stamped  on  the  policy  the  word  "  paid/'  and  retained  it  in 
its  possession,  did  not  amount  to  a  conversion  of  the  policy  and  did  not 
prevent  the  assured,  had  she  desired  to  avoid  the  assignment,  from  so 
notifying  the  company  or  tendering  the  premiums  as  they  fell  due. 

Whitehead  v.  2{,  Y.  M.  L,  Ins.  Co,  (ante^  p.  143),  distinguished. 

But  heldf  that  the  wife  could  maintain  an  action  as  for  money  had  and  re- 
ceived  against  the  assignee  to  recover  the  amount  received  by  him  on 
such  surrender,  less  the  premiums  paid  by  him,  with  interest ;  that  her 
right  to  avoid  the  assignment  existed  as  well  after  as  before  the  surren- 
der, and  that  an  action  against  him  was  a  sufficient  election  to  avoid  the 
assignment  and  adopt  his  act  in  receiving  the  avails  of  the  policy. 

The  policy  was  assigned  by  the  wife  in  1875.  In  1876  the  assignee  assigned 
it,  with  her  consent,  to  another,  who  surrendered  it  for  a  sum  paid.  This 
action  was  brought  in  1881,  among  other  things,  to  recover  of  the  second 
assignee  the  amount  so  received  less  premiums  paid  by  him.  Held,  that 
the  delay  in  making  the  election  to  avoid  the  assignment  did  not  forfeit 
her  right  so  to  do,  as  it  waa  insufficient  to  bar  her  claim  under  the 
statute  of  limitations. 

Defendant  D.,  the  second  assignee,  offered  evidence  to  the  effect  that,  when 
he  paid  the  premium  in  1876,  the  secretary  of  the  insurance  company 
informed  him  that  the  policy  had  lapsed,  but  that  if  he  would  pay  the 
premiums  due,  the  company  would  revive  the  policy  for  his  benefit 
alone.  Held,  that  the  evidence  was  properly  excluded ;  that  the  policy 
could  not  be  revived  and  at  the  same  time  converted  into  an  insurance  in 
favor  of  D.  only;  that,  if  the  policy  was  forfeited  and  the  forfeiture 
waived,  the  assured  was  entitled  to  the  benefits  of  the  waiver  and 
revival. 

(Argued  January  26, 1886  ;  decided  April  20,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  at  the  January  term,  1884, 
which  affirmed  a  judgment  in  favor  of  plaintiif,  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  by  plaintiff,  a  married  woman,  to 
recover  the  surrender  value  of  a  policy  of  insurance  issued  by 
the  defendant  company  to  plaintiff  on  the  life  of  her  husband 
in  1869,  or  for  a  judgment  requiring  the  company  to  issue  a 
paid-up  policy.     The  policy  was  assigned  by  plaintiff  in  1875 
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to  one  Kopfer  who,  in  1876,  with  the  assent  of  plaintiff, 
assigned  it  to  defendant  Demond ;  the  latter,  in  January,  1877, 
surrendered  the  policy  to  the  company,  receiving  therefor  the 
sum  of  $2,970.-42. 

The  further  material  facts  are  stated  in  the  opinion. 

Julien  T.  Dalies  for  the  Mutual  Life  Insurance  Company, 
appellant.  The  policy  was  not  taken  out  under  the  statute  of 
1840,  as  amended,  and  as  the  policy  is  a  common  Jaw  one,  the 
assignments  made  by  the  plaintiff  are  valid  and  binding  on  hen 
{Whitehead  v.  iT.  Y.  Z.  L  -Co.,  33  Hun,  420  ;  Brummer  v. 
Cohn,  9  Daly,  39,  40 ;  86  N.  Y.  11,  15  ;  Sraillie  v.  Qidnn,  90 
id.  492,  495 1 25  Hun,  334 ;  Olrasted  v.  Eeyes,  85  N.  Y.  605  ; 
Burrough  v.  Conn,  L.  7.  6V?.,  34  Conn.  305,  314 ;  Barry  v. 
Equit.L  Co.y  59  N.  Y.  593;  Wilson  v.  Lawrence^  13  Hun, 
241,  593 ;  Knpfer  v.  Franks  4  Civ.  Pro,  54;  Moore  v.  MeL 
Bk,,  54  N.  Y.  41.)  The  plaintiff  herself  could  have  lawfully 
surrendered  the  policy  to  the  company  and  discharged  it  from 
f nilher  liability.  (Sedgwick  on  Stat,  and  Const.  Law,  153 ;  In  re 
ConCra  Cent.  Parky  50  N.  Y.  497 ;  The  Cherokee  Tobacco^ 
11  Wall.  616;  Eccelaior  Petr.  Co.  v.  Looey,  63  N.  Y.  422; 
Ro88  V.  Wigg,  36  Hun,  111 ;  In  re  Swan,  33  id.  203.)  She 
could  confer  upon  another  person  the  right  to  surrender  it  for 
her  and  as  her  airent,  and  her  assignment  must  be  construed, 
as  to  this  defendant,  as  conferring  this  power.  {Robinson  v. 
MuL  Benefit  Ins.  Co.^  16  Blatchf.  194.)  If  the  assignment 
was  void,  the  rights  and  duties  of  the  parties  to  the  contract 
remained  as  they  were  before  the  assignment.  {Leonard  v. 
Clinton,  26  Hun,  290  ;  Bloomingdale  v.  Lisharger,  24  id.  350 ; 
Whitehead  v.  N.  T.  L.  L  Co.,  63  How.  395 ;  S.  C,  33  Hun, 
425  ;  Pilcher  v.  N.  Y.  L.  I.  Co.,  33  La.  Ann.  422 ;  Herrick  v. 
Nat.  L.  I.  Co.,  5  Ins.  L.  J.  80.)  The  plaintiff  lost  all  rights 
created  by  the  policy,  by  its  lapse  for  the  non-payment  of  the 
premium  due  January  21, 1877.  {SmiUie  y.  Quinn,  90  N.  Y. 
497.)  The  plaintiff  cannot  be  allowed  to  question  the  assign- 
ments, in  order  to  enable  her  to  sue  for  an  allcired  conversion. 
{SmiUie  v.  Quinn,  90  N.  Y.  335 ;  Barron  v.  Brummer,  3 
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N.  E.  Rep'r,  474.)  The  plaintiff  can  only  recover  judgment  in 
any  event  against  Demond  alone  for  money  had  and  received. 
{dray  v.  Palmer,  2  Rob.  500 ;  41  N.  Y.  620.)  Even  if  the 
plaintiff  has  the  right  to  avoid  the  assignments  and  every  thing 
done  under  them,  this  defendant  was  not  guilty  of  a  conver- 
sion. (Pollock  on  Ins.  8 ;  Gary  v.  Hoialing,  1  Hill,  311 ; 
Schroeppel  v.  Coming^  5  Denio,  236  ;  Broughton  v.  Bruce^  20 
Wend.  234 ;  Stafford  y.  Baaf,  9  Cow.  626 ;  Toung  v.  BlUiter, 
30  L.  J.  [N.  S.]  153 ;  25  L.  J.  [K  S.]  Q.  B.  172, 174.)  Under 
the  rules  governing  the  measure  of  damages,  plaintiff  could  re- 
cover against  the  company  only  nominal  damages,  even  if  a 
case  of  conversion  is  made  out  against  this  defendant.  {Baker 
V.  Dra^,  53  N.  T.  211 ;  Orumaii  v.  Smith,  81  id.  25 ;  Colt  v. 
OtoenSj  90  id.  370 ;  Devlin  v.  Pike,  5  Daly,  85  ;  Stevens  v.  Low, 
2  Hill,  132;  Wueathoff  v.  Oermania  Life,  20  J.  &S.  208.) 

John  H.  F.  Arnold  for  George  W.  Demond,  appelLnt. 
Demond  took  the  absolute  legal  title  to  the  policy  with  plain- 
tiff's assent,  subject  only  to  her  right  of  disaffirmance,  and  that 
right  might  be  barred  by  the  statute  of  limitations.  {Schroep- 
pel V.  Coming,  5  Denio,  236.)  The  custody  of  the  policy  in 
Demond  or  in  the  company  did  not  affect  or  impair  plaintiff's 
rights,  nor  could  any  delivery  or  surrender  from  one  to  the 
ot^er  affect  or  impair  them.  {Douglass  v.  Knick,  Z.  Ins,  Co,, 
83  N.  Y.  504;  Knox  v.  N.  F.  Z.  Ins.  Co.,  104  U.  S. 
88.)  If  there  has  been  any  loss  to  plaintiff,  it  has  not  oc- 
curred through  any  thing  Demond  or  the  company  did,  but 
through  her  own  neglect  to  pay  premiums.  {Dickinson  v. 
Dudley,  17  Hun,  572;  Atiy-OenH  v.  Guardian  L.  Ins.  Co., 
14  Week.  Dig.  828 ;  Thayer  v.  ManUy,  73  N.  Y.  305.)  She 
cannot  recover  the  amount  received  by  Demond  as  money  had 
ftnd  received  to  her  use,  for  that  money  never  belonged  to  her 
and  was  not  paid  to  him  for  her  or  for  her  benefit.  She  can- 
not claim  that  the  surrender  was  invalid,  and  at  the  same  time 
claim  the  moneys  received  for  it.  {Patrick  v.  Metcalf,  37  N. 
Y.  333 ;  Butterworth  v.  Oovld,  41  id.  450 ;  Osby  v.  Conant, 
5  Lans.  310;  Bowe  v.  Bk.  of  Auburn^  51  N.  Y.  674;  Hatha- 
way  V.  Town,  54  id.  655.) 
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A.  a,  Dyett  for  respondent.  The  policy  was  not  assignable 
by  Mrs.  Frank  under  any  circumstances  or  for  any  purpose, 
(Laws  of  1840,  chap.  80 ;  amended  by  Laws  of  1858,  chap.  187 ; 
Laws  of  1862,  chap.  70;  Laws  of  1866,  chap.  656,  §  2;  Laws 
of  1870,  chap.  277 ;  Eadie  v.  Slimmon^  26  N.  Y.  9  ;  £rumr 
mer  v.  Cohen^  86  id.  11, 14, 15, 17 ;  Mut.  L.  Ins.  Co.  v.  Terry ^ 
62  IIow^  325  ;  WUson  v.  Lawrence^  13  Hun,  238 ;  affirmed, 
86  N.  Y.  685;  DeJonge  v.  Ooldsmith^  id.  614;  Barry  v. 
Brune,  71  id.  261 ;  Barry  v.  Equit  L.  Ins.  Co.^  59  id.  587.) 
Both  of  the  defendants  were  guilty  of  a  conversion  of  the 
policy.  {SchroeppeU  v.  Coming^  5  Denio,  236  ;  S.  6\,  6  N.  Y. 
107 ;  Boyce  v.  Brochway^  31  id.  490 ;  Kingman  v.  Pierce^  17 
Mass.  247 ;  Donndl  v.  Thompson^  13  Ala.  440 ;  Bissell  v. 
Drake,  19  Johns.  66 ;  6  Wend.  609 ;  5  Denio,  240,  244,  528, 
532 ;  22  Wend.  285 ;  31 N.  Y.  493 ;  9  Bosw.  322, 326  ;  6  Abb. 
[N.  S.]  209,  214;  3  K  Y.  506;  39  id.  441;  Uolbrook  v. 
Wright,  24:  Wend.  169,  179,  180;  Murray  v.  Burling,  10 
Johns.  172 ;  Connah  v.  Ilale,  23  Wend.  462 ;  Bristol  v.  Burt^ 
7  Johns.  .254 ;  Wilson  v.  Lawrence,  13  Hun,  240 ;  39  N.  Y. 
441 ;  40  id.  314.)  The  policy  being  a  non-negotiable  chose  in 
action,  Deraond  took  only  his  assignor's  title  and  the  company 
took  only  Demoiid's,  subject  to  all  the  rights  and  equities  be- 
tween Demond  and  the  plaintiff,  and  even  the  latent  equities 
of  third  persons.  {Trustees  of  Union  College  v.  Wheeler,  61 
N.  Y.  [DwiGHT,  C]  104  et  seq.  ;  Greene  v.  Warwick,  64  N.  Y. 
220,  224 ;  Spraights  v.  Hawley,  39  id.  441 ;  Ballard  v.  Bur- 
gett,  40  id.  314.)  In  every  case  of  conversion  the  plaintifFs 
title  remains  unaffected,  and  he  may  sue  any  other  person  liable 
for  the  same  conversion.  It  is  only  when  the  judgment  is  paid 
that  the  title  passes.  (8  Cow.  43-45  ;  31  K  Y.  210,  215 ;  73 
id.  305,  309.)  As  pledgee  Demond  could  only  collect  or 
enforce  the  policy.  (  Wheeler  v.  Newlold,  16  N.  Y.  392,  398.) 
And  any  other  disposition  of  it,  without  first  demanding  the 
debt  and  giving  the  plaintiff  notice  to.  redeem,  was  a  conver- 
sion. {FarweU  v.  Imp.  <&  Trad.  Bk.,  90  N.  Y.  490 ;  Baker 
V.  Drake,  66  id.  518.)  It  is  no  defense  to  an  action  for  a 
wrong  that  there  is  another  party  who  is  equally  guilty.  {Daven- 
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port  V.  Ruchnan^  37  N.  Y.  568,  574 ;  Low  v.  Mumford^  14 
Johns.  426 ;  Creed  v.  Uartman^  8  Bosw.  128  ;  Wehle  v.  But- 
lev,  61  N.  Y.  247;  8  Cow.  43-45.)  As  the  "surrender  and 
'delivery  "  of  the  policy  was  without  authority  of  the  plaintiff, 
no  title  to  or  interest  in  the  policy  passed  to  or  was  acquired  bj*" 
the  company,  and  the  plaintiff's  title  to  it  remained  unaffected- 
(8  Cow.  43-45 ;  31  N.  Y.  215.)  No  payment  or  tender  by  the 
plaintiff  of  the  premium  falling  due  January  21,  1877,  was 
necessary.  .  By  the  cancellation,  surrender,  stamping  as  '*  paid," 
and  payment  by  the  company  to  Demond  of  the  surrender 
value  of  January  ninth,  and  the  subsequent  retention  in  their 
possession  of  the  policy  by  the  company,  they  had  selected 
Demond  as  the  only  person  whom  they  recognized,  and  it 
would  have  been  a  vain  and  absurd  thing  afterward  to  tender 
payment  of  that  premium.  {Robinson  v.  NaL  Bk.  of  New 
Berne,  95  N.  Y.  637,  643,.  644.)  No  demand  of  the  policy  or 
the  money  upon  either  of  the  defendants  was  necessary  before 
bringing  this  action.  {Pease  v.  Smith,  61  N.  Y.  477 ;  Connah 
V.  Hale,  23  Wend.  462,  466  ;  Sharp  v.  Whipple,  1  Bosw.  557 ; 
Trow  V.  Shannon,  78  N.  Y.  463 ;  Robinson  v.  NaL  Bk.  of 
JVew  Berne,  95  id.  637,  643,  644 ;  Davidson  y.  Donadi,  2  E. 
D.  Smith,  121;  6  Hun,  529,  4  Daly,  223;  5  N.  Y.  Weekly 
Dig.  486;  5  Denio,  236,  2*40,  242,  250,  251;  9  Bosw.  32i?, 
326.)  The  act  of  1840  does  not  make  it  necessary  that  the 
husband  should  pay  the  premiums.  (Act  of  1840,  as  amended 
by  Laws  of  1858,  chap.  187 ;  Laws  of  1866,  chap.  656 ;  Laws 
of  1870,  chap.  277 ;  Wilson  v.  Lawrence,  76  N.  Y.  585  ;  S. 
a,  13  Hun,  238,  241;  Bmmmer  v.  Cohen,  %Q  N.  Y.  11; 
DeJonge  v.  Goldsmith,  %&\A,  614;  Barry  y.  Equit.  L.  Ins. 
Ch>.,  59  id.  587 ;  Eadie  v.  Slimvion,  26  id.  9 ;  Mut.  L.  Ins. 
Co.  V.  Terry,  62  How.  325  ;  Barry  v.  Brune,  71  N.  Y.  261 ; 
SmiUie  v.  Quirm,  90  id.  492.) 

Rapallo,  J.  We  are  of  opinion  that  the  policy  issued  by 
the  defendant  company  to  the  plaintiff  on  the  life  of  her  hus- 
band, on  the  2l8t  of  January,  1869,  was,  under  the  decision  of 
this  court  in  Brummer  v.  Cohn  (86  N.  Y.  11),  and  preceding 
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cases  therein  referred  to,  not  assignable  by  her,  and  that  she 
had  the  right  to  avoid  the  assignment  made  by  her  to  Martin 
Kupfer  on  the  16th  of  September,  1875.  That,  consequently, 
the  subsequent  assignment  made  by  Kupfor,  with  her  consent, 
on  the  17th  of  August,  1876,  to  the  defendant  Demond,  and 
the  surrender  by  him  to  the  company  on  the  9th  of  January, 
1877,  were  not  binding  upon  her. 

The  learned  counsel  for  the  insurance  company  contended 
that  the  policy  was  not  taken  out  under  the  act  of  1840,  and 
was  not  within  the  decisions  holding  such  policies  to  be  non- 
assignable, for  the  reasons  that  the  contract  of  insurance  was 
with  the  wife  and  that  she  paid  the  first  premium,  as  appears 
from  the  recital  in  the  policy,  and  that  the  husband  paid  none 
of  the  premiums  out  of  his  own  funds. 

There  is  no  finding  that  the  premiums,  subsequent  to  the 
first,  were  paid  by  the  wife,  or  that  they  were  not  paid  by  the 
husband,  nor  was  there  any  request  to  find  such  facts.  The 
only  finding  with  respect  to  who  paid  the  premiums,  other 
than  the  last  two  paid,  is  that  the  policy  was  issued  to  the 
plaintiff  in  consideration  of  the  sum  of  $178.50,  duly  paid  to 
the  company  by  the  plaintiff,  and  of  the  quarter  annual  pay- 
ment of  a  like  amount  on  certain  days  during  the  continuance 
of  the  policy. 

Tlie  only  evidence  on  that  point  on  the  trial,  in  addition  to 
the  recital  in  the  policy,  was  the  testimony  of  the  plaintiff's 
husband,  who  stated  that  he  paid  the  premiums  himself  for  his 
wife  np  to  April,  1876,  but  on  cross-examination  he  said  he 
could  not  recollect  whether  or  not  they  were  paid  by  his  wife's 
father  out  of  his  own  money.  The  premiums  due  in  July  and 
October,  1876,  are  found  to  liave  been  paid  by  the  defendant 
Demond. 

The  act  of  1S40  (Chap.  80)  is  not  confined  to  cases  where 
the  premiums  are  paid  by  or  out  of  the  funds  of  the  husband. 
As  originally  enacted  it  authorized  any  married  woman  to 
cause  to  be  insured,  for  her  sole  use,  the  life  of  hef  husband, 
and  provided  that  the  amount  of  insurance  when  due  should 
be  payable  to  her,  free  from  the  claims  of  the  representatives  of 
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the  husband  or  of  any  of  his  creditors,  but  that  such  exemp- 
tion should  not  apply  where  the  amount  of  premium  annually 
paid  should  exceed  $300.  But  by  the  act  of  1858  (Chap.  187) 
this  condition  of  the  exemption  was  confined  to  cases  where 
the  premium,  exceeding  $300,  was  paid  "  out  of  the  funds  or 
property  of  the  husband,"  clearly  implying  that  the  act  con- 
templated their  being  paid  from  some  other  source ;  and  by  the 
act  of  1877  (Chap.  277)  the  condition  was  further  modified  so 
as  to  provide  merely  that  where  the  amount  of  premium  paid 
out  of  the  funds  or  property  of  the  husband  should  exceed 
$500,  the  excess  should  inure  to  the  benefit  of  the  creditors  of 
the  husband.  In  JEadie  v.  Slimmon  (26  N^  Y.  9),  the  leading 
case  upon  this  subject,  and  in  most  of  the  cases  which  liave  fol- 
lowed it,  the  same  feature  appears  to  which  the  counsel  refer 
as  taking  the  present  case  out  of  the  principle  of  those  cases. 
The  policy  in  Eadie  v.  Slimmon  recited  the  payment  by  the 
wife  of  the  premium  for  the  first  year,  and  that  recital  does  not 
appear  to  have  been  controverted  in  any  manner,  and  in  none 
of  the  cases  in  this  court  is  the  question  whether  the  premium 
was  paid  by  the  husband  or  the  wife  treated  as  material. 

In  Wilson  v.  Lawrence  (8  Hun,  593  ;  S,  C,  13  id.  228, 241)  it 
was  deemed  by  the  Supreme  Court  material  to  inquire  by  whom 
the  premiums  were  paid.  The  ^policy  contained  the  same  re- 
cital, and,  so  far  as  appeared  when  the  case  first  came  before 
the  court  at  General  Term  (8  Hun,  593),  the  wife  had  paid  the 
premiums.  On  this  ground  the  court  held  that  the  policy, 
being  valid  at  common  law,  was  not  issued  under  the  statute, 
and  that  her  assignment  of  it  to  the  plaintiff  was  good,  to  the 
extent  of  securing  the  repayment  to  her  assignee  of  the  sum 
paid  by  him  on  the  assignment.  On  a  new  trial  it  was  proved 
and  found,  notwithstanding  the  recital  in  the  policy  of  the  pay- 
ment of  the  first  premium  by  the  wife,  that  in  fact  all  the  pre- 
miums had  been  paid  by  the  husband,  and  on  that  ground  the 
policy  was  held  to  be  non-assignable.  {S.  (7.,  13  Hun,  238,  241.) 
The  judgment  was  aflBrmed  in  this  court  {S.  0.,  76  N.  T.  585), 
but  the  supposed  distinction  was  not  considered  here. 

The  argument  of  counsel  is  that  inasmuch  as  at  common 
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kw  the  wife  had  aa  insurable  interest  in  the  life  of  her  hus- 
band (a  point  which  had  not  been  decided  by  this  court  at  the 
time  of  the  decision  in  Eadie  v.  Slimmon\  an  insurance  thereon 
for  her  benefit,  where  the  premiums  were  paid  out  of  her  sepa- 
rate estate  by  her  or  her  trustee,  would  be  valid,  and  would  be 
protected  against  the  creditors  of  the  husband,  independently 
of  the  statute ;  therefore,  that  in  such  a  case  a  policy  taken  out 
by  her,  especially  where,  as  in  this  case,  it  contained  no  refer- 
ence to  the  statute,  was  not  taken  out  under  the  statute,  and 
was  assignable  by  her. 

We  think  the  court  has  gone  too  far  in  the  other  direction  to 
justify  it  in  establishing  this  distinction  now.  The  rule  that 
such  policies  were  not  assignable,  was  not  derived  from  any  pro- 
vision of  the  statute,  but  was  established  by  the  decisions  of 
the  court,  and  has  been  steadily  adhered  to.  In  the  case  in 
which  it  was  first  promulgated  {Eadie  v.  Slimmony  26  N.  Y. 
9)  the  case  discloses,  as  has  already  been  stated,  that  the  con- 
tract  of  the  company  was  with  the  wife,  and  the  first  premium 
was  paid  by  her,  and  the  decision  has  been  followed  in  many 
subsequent  cases.  In  1873  the  doctrine  of  those  cases  was  rec- 
ognized by  the  legislature  by  conferring  upon  married  women 
the  power  to  assign  their  policies,  when  they  had  no  children, 
on  complying  with  certain  formalities  (Laws  of  1873,  chap.  341), 
and  in  1879  fall  power  to  assign  was  conferred  upon  them 
without  those  conditions,  provided  the  husband  consented  to 
the  assignment.  (Laws  of  1879,  chap.  248.)  We  are  not  dis- 
posed at  this  late  date  to  introduce  the  distinction  claimed, 
although  it  is  sustained  by  forcible  arguments. 

It  is  further  argued  that  inasmuch  as  it  has  been  decided  by 
this  court  in  SrniUie  v.  Quinn  (90  N.  Y.  492)  that  a  policy 
taken  out  by  a  wife  on  the  life  of  her  husband  is  not  liable, 
even  for  the  debts  of  the  wife,  and  the  amount  of  premiums 
which  may  be  paid  otherwise  than  out  of  the  funds  of  the  hus- 
band is  unlimited,  a  married  woman  having  property  might 
place  such  property  beyond  the  reach  of  her  own  creditors  by 
investing  it  in  efiectiog  insurance  to  an  extravagant  amount  on 
the  life  of  her  husband.     It  seems  from  the  report  of  the  ease 
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of  SmiUie  v.  Quinn  in  tlie  Supreme  Court  (25  Hun,  334)  that 
it  was  found  as  a  fact  that  the  premiums  were  paid  with  the 
funds  of  the  husband,  and  that  fact  was  made  one  of  the 
grounds  upon  which  that  court  held  the  prdbeeds  of  the  policy 
not  liable  for  the  debts  of  the  wife.  In  this  court  {S.  01,  90 
N.  y.  492)  that  circumstance  is  not  relied  upon,  and  the  decis- 
ion is  placed  upon  the  grounds  that  the  wife  alone  had  the 
right  to  avoid  the  assignment,  and  reclaim  the  policy,  and  that 
she  could  not  be  compelled  to  do  so,  and  that  a  receiver  ap- 
pointed in  a  proceeding  instituted  by  her  judgment  creditors 
had  no  such  right.  It  was  also  held  in  that  case  that  her  assign- 
ment was  not  fraudulent  as  against  her  judgment  creditors 
under  the  circumstances  of  that  case.  But  should  such  a  case 
arise  as  is  supposed  in  the  argument  of  counsel,  it  would  pre- 
sent questions  which  are  not  concluded  by  the  decision  in 
SmiUie  v.  Quinn^  and  which  are  not  presented  in  the  case  now 
before  us.  It  is  sufficient  to  say  that  the  non-assignability  of 
such  a  policy  at  the  time  the  assignment  now  in  controversy 
was  made,  did  not  depend  upon  the  question  whether  the  pre- 
miums were  paid  by  the  husband  or  by  the  wife,  or  by  a  third 
person.  Since  then  all  such  policies  have  been  made  assign- 
able by  the  wife  with  the  consent  of  the  husband.  (Laws  of 
1879,  chap.  248.) 

But  although  we  hold  that  the  plaintiff  was  protected  by  the 
principle  established  in  Eadie  v.  Slimmon^  and  subsequent 
cases,  and  that  the  result  was  that  she  had  the  right  to  avoid 
her  assignment  and  reclaim  her  policy,  as  is  held  in  Sfnillie  v. 
Quinn  (90  N.  Y.  492),  it  does  not  follow  that  she  has  estab- 
lished in  this  case  any  right  of  action  against  the  defendant, 
tlie  insurance  compan3\  She  certainly  cannot  claim  under  the 
policy,  for  she  has  failed  to  perform  its  conditions.  This  was 
held  by  the  court  below,  and,  as  we  think,  correctly.  The  con- 
dition'wf  the  policy  was  that  if  the  premiums  thereon  should 
not  be  paid  when  due,  the  policy  should  cease  and  determine. 
It  is  found  by  the  trial  court  that  the  premium  falhng  due  on 
the  2l8t  of  January,  1877,  was  not,  nor  was  any  subsequent 
premium  paid  to  the  company,  and  that  on  the  21st  of  Janu- 
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ary,  1877,  the  policy  and  all  the  right  of  the  plaintiff  therein 
became  lapsed  and  forfeited,  and  all  payments  thereon  became 
forfeited  to  the  company.  It  is  also  found  that  the  thirty  days' 
notice  required  by  chapter  341  of  the  Laws  of  1876  had  been 
given  by  the  company  to  the  plaintiff.  These  facts  preclude 
any  recovery  by  her  on  the  policy.  As  between  her  and  the 
company  she  was  placed  in  no  better  position  in  this  respect  by 
her  assignment  of  the  policy  and  its  surrender  by  her  assignee, 
than  slie  would  have  been  in  if  she  had  retained  the  policy. 
She  had  the  right  to  avoid  her  assignment  and  reclaim  her 
policy,  and  if  she  had  tendered  the  premium  to  the  company  it 
would  have  been  its  duty  to  accept  it.  Nothing  had  been  done 
to  prevent  that  course  being  pursued.  The  fact  is  found  that 
when  the  policy  was  surrendered  to  the  company  by  the  de- 
fendant Demond,  the  company  attached  to  it  his  receipt  for 
the  sum  paid  him,  and  stamped  on  the  back  of  the  policy  the 
words  :  "  Paid  January  9,  1877,"  and  has  ever  since  retained 
possession  of  the  policy  so  canceled.  There  was  nothing  in  all 
this  which  prevented  the  plaintiff,  had  she  desired  to  avoid  her 
assignment,  from  so  notifying  the  company,  and  paying  or  ten- 
dering the  premiums  as  they  fell  due,  and,  in  the  absence  of 
such  tender,  it  is  not  to  be  presumed  that  the  company  would 
have  refused  to  accept  them. 

On  these  grounds  the  court  below  held  that  the  plaintiff  was 
not  entitled  to  require  the  company  to  issue  a  paid-up  poUcy 
pursuant  to  the  provisions  of  the  original  policy,  but  found  as 
a  conclusion  of  law  that  the  plaintiff  was  entitled  to  recover, 
both  of  the  company  and  Demond,  the  sum  of  $2,979.42,  with 
interest,  less  $357  for  premiums  paid  by  Demond,  the  balance 
being  the  amount  paid  by  the  company  to  Demond  on  the  9th 
of  January,  1877,  when  he  surrendered  the  policy. 

In  the  conclusions  of  law  set  forth  in  the  decision  of  the 
court,  the  ground  of  this  recovery  is  not  stated.  There  is  no 
finding  of  the  conversion  of  the  policy  by  either  Demond  or 
the  company,  nor  is  there  any  finding  or  any  allegation  in  the 
complaint,  or  any  proof  that  it  was  ever  demanded  of  either. 
The  finding  is  that  no  demand  was  made  of  Demond.    But  in 
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the  opinion  of  the  learned  trial  judge  he  states  that  he  holds 
the  facts  to  be  sufficient  to  render  the  defendants  liable  for  a 
conversion  of  the  plaintiffs  property. 

The  complaint,  after  setting  forth  the  policy  and  the  assign- 
ment from  the  plaintiff  to  Kupfer  as  collateral  security  for  a 
loan  from  him  to  the  plaintiffs  husband,  and  the  assignment 
from  Kupfer  to  the  defendant  Demond,  alleges  that  Deraond, 
in  some  manner  unknown  to  the  plaintiff,  delivered  up  the 
policy  to  the  company,  who  thereupon  paid  him  therefor  the 
sum  of  $2,970.42,  and  canceled  the  policy,  and  has  ever 
since  retained  possession  of  the  same  so  canceled.  That  the 
policy  was  not  assignable  by  the  plaintiff,  wlio  had  no  power 
to  assign  the  same,  and  in  law  she  was  still  entitled  to  the 
same  and  all  benefit  and  advantage  thereof  as  if  she  had  never 
assigned  the  same  to  any  one,  and  she  demanded  as  relief 
judgment  against  the  defendants  for  the  sum  of  $5,333,  or 
Avhatever  sum  might  be  the  surrender-value  of  the  policy, 
with  interest  from  January  9,  1877,  or  that  the  company  be 
adjudged  to  issue  to  her  a  paid-up  policy  as  provided  in  the 
original  policy. 

Under  this  complaint,  which  sets  forth  a  cause  of  action  ex 
contractu,  it  is  difficult  to  see  how  a  recovery  can  be  had  for  a 
cause  of  action  ex  delicto,  or  how  in  the  face  of  the  claim  that 
the  plaintiff  is  still  entitled  to  the  same  benefit  and  advantage 
from  the  policy  as  if  she  had  never  assigned  it,  she  can  recover 
on  the  ground  that  either  of  the  defendants  has  converted  it. 

But  so  far  as  the  defendant,  ther  insurance  company,  is  con- 
cerned, there  are  further  insuperable  difficulties  in  the  way  of 
sustaining  an  action  for  conversion.  In  the  first  place,  the  pos- 
session of  the  policy  by  the  defendant  Demond  was  lawful  un- 
til the  plaintiff  elected  to  avoid  her  assignment  and  reclaim  her 
policy,  and,  until  she  did  so  reclaim  it,  neither  of  the  parties 
was  guilty  of  a  wrong  in  holding  it,  and  further,  what  was 
done  by  the  company  did  not  amount  to  a  conversion. 

The  mere  receipt  of  the  policy  from  Demond,  who  stood  in 
the  place  of  her  assignee,  and  the  payment  to  him  of  the  sur- 
render value  and  marking  the  policy  canceled,  before  any  elec- 
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tion  0)1  her  part  to  avoid  the  assignment,  and  retaining  the  pol- 
icy in  their  possession,  was  no  violation  of  her  rights  and  did 
not  impair  them,  as  she  herself  avers  in  her  complaint,  in  which 
she  states  that  the  policy  is  still  in  the  possession  of  the  com- 
pany, and  that  she  is  entitled  to  the  same  benefit  and  advantage 
thereof  as  if  she  had  never  assigned  it.  The  loss  of  her  claim 
against  the  company  is  due,  not  to  the  surrender  of  the  policy, 
or  its  cancellation,  but  to  her  failure  to  keep  it  alive  by  the  pay- 
ment of  premiums,  and  this  failure  was  in  no  manner  attribu- 
table to  the  acts  either  of  Demond  or  of  the  company. 

It  is  in  this  respect  that  the  present  case  diilers  decisively 
from  Whitehead  v.  iV.  Y.  Mutual  Ins,  Co.y  recently  decided.* 
In  that  case  we  held  that  the  non-payment  of  the  premiums 
after  the  surrender  of  the  policy,  was  occasioned  in  part  by  the 
wrongful  act  of  the  company  in  accepting  a  surrender  from  one 
having  no  authority  to  represent  the  assured,  and  that  the  insur- 
ance company  participated  with  the  husband  in  keeping  the 
wife  and  children  in  ignorance  of  their  rights.  In  the  present 
case  accepting  the  surrender  was  not,  as  we  have  said,  a  wrong 
to  the  plaintiff,  nor  was  she  in  any  manner  kept  in  ignorance  of 
her  rights,  or  prevented  by  any  act  of  the  company  from  con- 
tinuing her  payments,  nor  had  the  company,  in  the  case  last 
cited,  given  to  the  assured  the  notice  required  by  the  act  of 
1876  (Chap.  341),  and  which  was  essential  to  entitle  it  to  ter- 
minate the  policy. 

In  the  recent  case  of  Martin  v.  TradesmerCs  Ins,  Co,j 
(101  N.  Y.  498),  we  held  that  where  an  insurance  com- 
pany had  issued  a  policy  to  M.  &  K.  upon  a  steamboat,  loss 
payable  to  the  H.  &  H.  Company  who  were  mortgagees,  and 
afterward  at  the  request  of  a  third  person,  presumed  to  repre- 
sent the  mortgagees,  the  company  altered  the  policy  by  draw- 
ing a  line  through  the  names  of  M.  &  K.,  and  interlining  in 
their  place  the  name  of  J.  G.  as  the  assured,  and  interlining 
after  the  names  of  the  mortgagees,  the  words  "  to  the  extent  of 
their  interest  and  balance,  if  any,  to  I.  G.,*'  leaving,  however, 
the  original  language  of  the  policy  legible,  and  returned  the 

*Ante,  p.  143. 
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policy  thus  altered  to  the  person  who  had  requested  the  altera- 
tion, the  rights  of  the  parties  were  not  impaired,  and  they 
could  not  maintain  an  action  against  the  company  as  for  a  con- 
version of  the  policy.  This  decision  shows  that  the  mere 
stamping  of  the  policy  "  paid  "  in  the  present  case,  leaving  it 
in  other  respects  in  its  original  condition,  did  not  impair  the 
rights  of  the  plaintiff,  and  that  she  sustained  no  damage  there- 
from. 

For  these  reasons,  and  there  being  no  theory  other  than  that 
of  conversion  upon  which  the  company  can  be  held  liable, 
the  judgment  against  the  Mutual  Life  Insurance  Company 
should  be  reversed. 

The  cause  of  action  against  the  defendant.  Demond  stands 
upon  a  different  footing.  We  do  not  think  that  under  the 
pleadings  a  recovery  in  tort  for  a  conversion  can  be  sustained 
against  him,  but  they  are  properly  framed  to  sustain  an  action 
for  money  had  and  received,  and  the  judgment  against  him 
conforms  to  that  theory,  being  for  the  precise  sura  received  by 
him  from  the  company  less  the  premiums  paid  by  him  with 
interest.  He  was  in  possession  of  the  policy  under  a  title 
which,  as  we  have  already  shown,  was  invalid  and  avoidable  at 
her  option.  While  so  in  possession  and  while  the  policy  was 
still  in  force,  he  surrendered  it  and  received  therefor  the  sum 
for  which  judgment  has  been  rendered  against  him. 
Whether  or  not  these  acts  constituted  as  to  him  a  conversion 
of  the  policy  is  immaterial,  for  even  if  they  did,  she  could 
waive  the  tort  and  adopt  his  acts  as  having  been  performed  for 
her  benefit.  Her  right  to  avoid  the  assignment  could  be  ex- 
ercised as  well  after  as  before  his  receipt  of  the  avails  of  the 
policy,  and  the  bringing  of  this  action  against  him  was  a  suffi- 
cient election  to  avoid  the  assignment  and  adopt  his  act  in  re- 
ceiving the  avails.  It  is  true  that  he  paid  for  the  assignment 
from  Kupfer  in  August,  1876,  the  amount  which  Kupfer  had  ad- 
vanced in  1875,  and  which  as  is  found  went  to  the  use  of  plain- 
tiff's husband,  and  that  the  plaintiff  slept  upon  her  rights  until 
1881,  when  this  action  was  brought,  and  she  elected  to  repudi- 
ate her  acts  on  the  faith  of  which  the  defendant  advanced  his 
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money.  But  the  period  not  being  sufficient  to  bar  her  claim 
by  the  statute  of  limitations,  we  see  no  ground  upon  which  we 
can  deny  to  her  the  protection  against  her  own  acts  which  is 
afforded  her  by  Eadie  v.  Sliminon  and  like  cases. 

The  exception  taken  by  the  defendant  Demond  to  the  ex- 
clusion of  evidence  that  in  August,  1876,  when  he  paid  the 
premium  due  July  21,  1876,  the  secretary  of  the  insurance 
company  informed  him  that  the  policy  had  lapsed,  but  that  if 
he,  Demond,  would  pay  the  premiums  already  due,  the  com- 
pany would  revive  the  policy  for  his  benefit  alone,  was  not  in 
our  judgment  well  taken,  ^o  new  policy  was  issued  to  De- 
mond, and  the  existing  policy  could  not  be  revived  and  at  the 
same  time  converted  into  an  insurance  in  favor  of  Demond 
alone.  If  it  was  forfeited  and  the  acceptance  of  the  premium 
from  Demond  was  a  waiver  of  the  forfeiture  and  revival  of 
the  policy,  the  assured  was  entitled  to  the  benefit  of  such 
waiver  and  revival.  But  there  was  no  proof  that  it  had  been 
forfeited  at  that  time,  as  it  does  not  appear  that  the  thirty  days' 
notice  required  by  chapter  341  of  the  Laws  of  1876,  had  then 
been  given.  If  the  policy  had  been  forfeited,  a  waiver  of  the 
forfeiture  would  necessarily  inure  to  the  benefit  of  whoever 
was  entitled  to  the  policy. 

Tlie  judgment  should  be  affirmed,  with  costs  as  to  the  de- 
fendant Demond,  and  reversed  as  to  the  defendant  the  Mutual 
Life  Insurance  Company  of  New  York,  and  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


Mathildb  PAULrrsoH,  Respondent,  v.  The  Nbw  York  Cen- 
tral AND  Hm)soN  River  Railroad  Company,  Appellant. 

The  sale  of  a  railroad  ticket  before  the  arrival  of  a  train,  or  when  it  \b  at 
the  station,  does  not  give  the  purchaser  a  specific  right  to  take  that  particu- 
lar train,  so  that  it  mast  be  held  long  enough  for  him  to  go  upon  it.  The 
ticket  gives  no  right  to  delay  the  train,  but  simply  a  right  to  take  any 
train  bound  to  the  passenger's  destination  which  stops  at  that  station. 
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provided  he  preseote  himself  in  time;  and  upon  the  passenger  is  imposed 
the  duty  of  presenting  himself  in  time  or  waiting  for  a  succeeding  train. 

Plaintiff  came  to  a  station  on  defendant's  road  late  for  a  train  she  desired 
to  take.  The  train  was  at  the  station  when  she  purchased  her  ticket,  and 
slie  came  out  upon  the  platform,  after  the  signal  to  start  had  been  given 
and  after  drop-platforms,  which  were  let  down  to  connect  the  car  and  sta- 
tion platforms,  had  been  raised,  and  just  as  the  engineer  was  about  to 
apply  the  steam,  and  at  a  moment  when  she  could  not  see  the  conductor 
who,  with  the  brakeman,  had  stepped  on  the  train  and  was  not  aware  of 
her  presence.  All  passengers  had  left  the  train  and  all  those  in  sight 
desiring  to  take  it  had  gone  aboard  when  the  signal  was  given.  As  plain- 
tiff took  hold  of  the  rail  of  a  car  and  attetnpted  to  get  on  to  the 
train  it  started  and  she  was  thrown  down  and  injured.  In  an  action  to 
recover  damages  for  the  injury,  defendant's  counsel  requested  the  court 
to  charge  that  *'  When  the  people  who  desired  to  stop  *  *  *  *  had 
left  the  train  and  the  persous  who  were  there  at  the  station  platform  had 
entered  on  the  train,  the  defendant  had  the  right  to  raise  the  drop-plat- 
form and  start  the  train."  This  the  court  refused  to  charge,  save  with 
this  qualification,  «  provided  that  they  had  given  each  person  having  a 
right  to  enter  upon  that  train  as  a  passenger  the  opportunity  to  get  on 
board."    Ueldy  error. 

Paulitch  V.  J^.  T.  0,  db  H,  R,  R.  R.  Co,  (18  J.  &  S.  241),  reversed. 

(Argued  February  12,  188G;  decided  April  20,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  7, 1884,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a  motion 
for  a  new  trial.     (Reported  below,  18  J.  &  S.  241.) 

This  action  was  brought  to  recover  damages  for  injuries  r^ 
ceived  by  plaintiff  in  attempting  to  get  upon  a  train  on  defend- 
ant's road. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Frwrik  Loomia  for  appellant.  Taking  the  plaintiff's  account 
of  what  took  place  between  her  and  the  station  agent  to 
be  true  there  was  no  assurance,  no  contract  that  the  train 
would  be  delayed  to  receive  her.  {Solomon^  AdnCx^  v.  Man, 
R.  Co.^  31  Hun,  5 ;  Hayes  v.  Forty^econd  St.  R.  R.  Oo,j 
97  N.  Y.  259.)  Plaintiff's  plain,  obvious  and  undeniable  duty 
was  to  have  waited  for  the  next  train  or  taken  some  other 
SiOKBLS  — Vol.  LVIL  36 
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means  of  coaveyance,  and  she  cannot  recover  for  injury,  of 
which  she  took  the*  plain  and  obvious  risk.  {Phillips  v. 
Rensada^  <&  S.  R.  R.  Go,,  49  N.  Y.  177 ;  Eppmdorf  v.  B. 
a  i&  N.  R.  R,  Go.,  69  id.  195.)  The  defendant  was  entitled 
to  have  its  second  request,  that  any  negligence,  however  slight, 
on  the  part  of  the  plaintiflf,  would  defeat  a  recovery,  charged 
without  qualification,  and  the  exception  to  the  qualification 
was  well  taken.  ( Wilds  v.  H.  R.  R.  R.  Go.,  24:  N.  Y.  430, 
442;  Owen  v.  jB.  R.  R.  R.  Go.,  35  id.  516.) 

Ghristopher  JFtne  for  respondent.  A  passenger  has  the 
right  to  assume  that  the  railroad  company  has  performed  its 
duty,  and  that  the  platform  is  safe.  (  Weston  v.  JV.  Y.  E.  R. 
R.  Go.,  73  N.  Y.  695 ;  RussM  v.  N.  T.  Q.  A  H.  R.  R.  R.  Go., 
84  id.  211,  246 ;  Terry  v.  Jewett,  78  id.  338,  344,  345  ;  Mur^ 
phy  V.  If.  Y.  G.  <&  H.  R.  R.  R.  Go.,  13  N.  Y.  Weekly 
Dig.  213,  214 ;  Shearm.  &  Redf.  on  Neg.,  §  262 ;  Gordon 
v.  Grand  SL  &  JV.  R.  R.  Go.,  40  Barb.  546,  550 ;  Brien  v. 
Bennett,  8  C.  &  P.  724.)  When  passengers  are  getting  on 
or  off  a  train,  suddenly  to  put  it  in  motion,  so  as  to  en- 
danger their  safety,  without  giving  any  signal,  is  an  act  of 
negh'gence  on  the  part  of  the  railroad.  {Keating  v.  2f.  Y.  C. 
R.  R.  Go.,  49  K  Y.  673,  674;  MUliman  v.  N.  Y.  G.  <&  H. 
R.  R.  R.  Co.,  66  id.  642;  Poulin  v.  Broadway  <Ss  Seventh  Ave. 
R.  R.  Go.,  61  id.  621 ;  Hazman  v.  Uoboken  L.  <&  Imp.  Go.,  50 
id.  53,  61.)  A  carrier  must  allow  his  passengers  a  reasonable 
time  in  which  to  get  on  or  off.  *  *  *  He  is  responsible  for  any 
injury  resulting  from  the  slightest  motion  of  his  vehicle,  during 
the  entrance  or  exit  of  a  passenger.  (Shearm.  &  Redf.  on  N eg., 
§  276  ;  Fair  mount,  etc.,  R.  R.  Go.  v.  StiUter,  54Peun.  St.  375 ; 
biekson  v.  B'way,  etc.,  R.  R.  Go.,  33  N.  Y.  Supr.  330 ;  CoU  v. 
Sixth  Ave.  R.  R.  Go.,  id.  189;  Mulhado  v.  B'lyn  Gity 
R.  R.,  30  id.  370;  Burrows  v.  jE  R.  R.  Go.,  63  id.  556-559 ; 
RussM,  Adm'x,  v.  N.  Y.  G.  <&  R.  R.  R.  R.  Go.,  84  id.  241, 246; 
MiUiman  v.  N.  Y.  G.  <&  H.  R.  R.  R.  Go.,  66  id.  642  ;  Whar- 
ton  on  Neg.,  §  648.)  The  plaintiff  was  entitled  to  recover  for 
all  past,  present  and  future  pain  and  suffering,  and  also  for  all 
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physical  injuries  sustained  by  her,  resulting  in  bodily  deform- 
ity, or  destroying  and  impairing  the  full  and  free  use  of  her 
limb  and  power  of  locomotion  as  affected  by  the  loss  of  her 
foot,  and  the  amount  of  damages  given  should  be  commensurate 
therewith.  {Faber  v.  iT.  T.  G.  R.  H.  Co.,  49  N.  Y.  42,  44, 
45 ;  Curtis  v.  Booh,  dfe  S.  P.  B,  B.  Co.  18  id.  534,  541,  542 ; 
Drew  V.  Slasth  Ave.  B.  B.  Co.,  26  id.  49,  52,  53 ;  Bansom  v. 
N.  T.  cfe  E.  B.  B.  Co.,  15  id.  415 ;  Watson  v.  JST.  7.  C  B, 
B.  Co.,  62  Barb.  364.)  A  carrier  must  allow  his  passengers  a 
reasonable  time  to  get  on  and  off  the  cars  or  other  conveyance.  • 
(Shearm.  &  Redf .  on  Neg.,  §  276 ;  Fairmount,  etc.,  v.  Stutter, 
54  Penn.  St.  375 ;  Souther^i  B.  Co.  v.  Kendriok,  40  Miss.  374 ; 
Dickson  V.  Broadway, etc.,  B.  B.  Co.,  33  N.  Y.  330 ;  Slackdale 
V.  LanoshiU,  etc.,  B.  Co.,  11  W.  R.[Exch.]  650 ;  Jeffersonville 
B.  B.  Co.  v.  Hendricks,  26  Ind.  228 ;  Keating  v.  N.  T.  C. 
B.  B,  Co.,  49  K  Y.  673 ;  MiUiman  v.  N.  Y.  C.  cfe  H.  B. 
B.  B.  Co.,  66  id.  642 ;  BrasseU,  Adm'x,  v.  iT.  7.  C.  cfe  H.  B. 
B.  B.  Co,,  84  id.  241,  246 ;  Burrows  v.  K  B.  B.  Co.,  63  id. 
556,  559  ;  Wharton  on  Neg.,  §  648.)  A  passenger  is  notguilry 
of  contributory  negligence  when  he  takes  only  such  risks  as  under 
the  circumstances  a  prudent  man  would  take.  (Shearm.  &  Redf. 
on  Neg.,  §§  282,  283 ;  Willis  v.  Z.  /.  B.  B.  Co.,  32  Barb. 
398,  403  ;  34  N.  Y.  670,  675  ;  Sheridan  v.  B'lyn  C.  cfe  N.  B. 
B.  Co.,  31  id.  39,  43  ;  Ernest  v.  B.  B.  B.  B^  Co.,  35  id.  9, 
26,  27 ;  Keating  v.  iT.  7.  C.  B.  B.  Co.,  3  Lans.  469,  473.) 

Finch,  J.  The  magnitude  of  the  verdict  rendered  against 
the  defendant ;  the  remarkable  body  of  evidence  unsuccessfully 
given  in  its  favor ;  and  the  extraordinary  incident  which  marked 
the  close  of  the  trial,  tend  to  make  any  errors  in  the  charge  of 
the  court  to  the  jury  of  more  than  common  importance  and  to 
justify  an  inference  that  they  worked  harm  to  the  defeated 
party. 

Certain  facts  in  the  case  are  entirely  undisputed,  and  upon 
them  the  question  arises  most  important  to  consider.  The 
train  arrived  at  the  One  Hundred  and  Tenth  street  station, 
either  precisely  upon  its  schedule  time,  or  a  little  behind  that 
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time.  No  one  among  all  the  witnesses  pretends,  and  no  cir- 
cumstance proved  indicates,  that  it  reached  the  station  in  ad- 
vance of  its  appointed  time.  Upon  its  arrival  it  stopped  and 
remained  stationary  until  all  the  passengers  desiring  to  leave 
the  train  had  left  it  and  disappeared  from  the  conductor's  sight, 
and  all  those  upon  the  platform  who  desired  to  take  the  train 
had  gone  into  the  cars ;  and  then  when  the  conductor,  who 
stood  Avatching  the  exit  and  ingress  of  his  passengers,  observed 
that  all  had  been  accommodated,  and  that  the  station  platform 
was  cleared  and  empty,  and  that  no  conceivable  duty  of  delay 
remained,  he  gave  the  signal  for  starting  and  turned  to  enter 
or  entered  the  car ;  the  engineer  drew  in  his  head  and  pulled 
his  lever ;  and  the  train  started.  At  that  precise  moment, 
according  to  her  own  account  of  the  accident,  the  plaintiff  had 
reached  one  of  tlie  cars  and  taken  hold  of  its  rail  and  put  one 
foot  on  its  step,  and  then,  and  not  before,  the  train  moved  and 
she  was  thrown  down  and  seriously  injured.  She  was  a  belated 
passenger  as  clearly  appears  from  her  statement  taken  by 
itself.  When  she  bought  her  ticket  at  the  office  before  ascend- 
ing the  stairs  she  asked  if  the  signal  bell  rung  by  electricity 
from  One  Hundred  and  Twenty-fourth  street  had  sounded, 
and  was  told  that  it  had,  and  that  she  had  better  hurry  up. 
Tliis  was  a  plain  intimation  that  she  was  late,  and  we  may 
readily  suppose  that  she  moved  up  the  stairs  with  some  degree 
of  rapidity  and  haste.  Just  as  she  reached  the  top  step  of  the 
flight  she  says  that  she  met  two  gentlemen,  and  asked  them 
"  did  you  miss  the  train  ? "  The  inquiry  shows  her  conscious- 
ness that  the  cars  had  started,  or  that  she  knew  or  feared  that 
she  was  late.  If  this  question  was  asked,  as  she  says  it  was, 
just  as  she  was  going  up  the  final  step  to  the  platform,  she 
must  have  been  at  that  moment  in  plain  sight  of  the  cars.  If 
they  were  then,  as  consistently  with  her  story  they  must  have 
been,  motionless  and  waiting,  her  question  is  inconceivable.  If 
at  that  moment  they  were  in  motion,  her  inquiry  would  have 
been  natural.  As  she  stepped  upon  the  station  platform,  and 
but  a  few  feet  from  the  train,  she  admits  that  no  conductor  or 
brakeman  was  in  sight.    She  was  no  stranger  to  the  scene. 
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She  had  taken  the  train  at  that  point  very  many  times,  and  al- 
ways before  had  seen  present  the  conductor  and  brakemen. 
The  warning  of  the  ticket-agent,  her  inquiry  of  the  two  pas- 
sengers, and  her  observation  of  the  vacant  platform,  all 
demonstrate  that  she  was  late  and  in  haste,  and  show  a  con- 
sciousness on  her  part  that  if  the  train  was  not  actually  moving, 
it  was  at  least  about  to  move.  But  since  the  verdict  of  the 
jury  involves  a  finding  that  the  cars  were  not  in  motion,  and 
that  she  had  no  reason  to  believe  that  they  were  about  to  start, 
we  are  permitted  only  the  inference  which  at  least  "harmonizes 
much  of  the  testimony,  and  is  inevitable,  if  the  plaintiffs  story 
be  true,  that  she  came  upon  the  platform  after  the  signal  to 
start  had  been  given,  and  just  as  the  engineer  was  about  to 
apply  the  steam,  and  at  a  moment  when  she  could  not  see  the 
conductor,  and  he  was  unaware  of  her  presence.  On  this  state 
of  facts  the  defendant,  as  was  its  right,  presented  several  propo- 
sitions to  be  charged  which  were  granted  until  the  last  was 
reached.  That  was  stated  thus:  "When  the  people  who  de- 
sired to  stop  at  One  Hundred  and  Tenth  street  station  had 
left  the  train,  and  the  persons  who  were  then  on  the  station- 
platform  had  entered  on  the  train  the  defendants  had  the 
right  to  raise  the  drop  platform  and  start  the  train."  This 
was  in  all  respects  an  entirely  sound  -and  correct  proposi- 
tion. The  object  of  stopping  was  to  discharge  and  receive 
passengers.  When  that  object  was  fulfilled,  the  station  plat- 
form cleared,  and  nobody  left  to  be  accommodated  so  far  as  the 
conductor  could  see  or  know,  it  was  not  only  his  right  but  his 
duty  not  to  linger  but  to  give  the  signal  for  starting.  The 
proposition  relatively  to  the  admitted  facts  served  to  eliminate 
one  possible  ground  of  negligence  from  the  minds  of  the  jury. 
That  there  may  have  been  others  is  of  no  consequence.  This 
particular  one,  that  the  defendant  had  no  right  to  start  the 
train  at  the  moment  when  he  did,  the  defendant  had  a  right  to 
dissipate  by  the  mouth  of  the  court.  The  trial  judge  refused 
to  charge  this  proposition,  except  with  a  qualification  which 
annulled  and  practically  destroyed  it,  or  at  least  may  have 
dangerously  misled  the  jury.   That  qualification  was  "  provided 
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that  they  had  given  each  person  having  a  right  to  enter  upon 
that  train  as  a  passenger  the  opportunity  to  get  on  board." 
This  proviso  could  bear  upon  the  facts  of  the  case  only  in  one 
way.  The  jury  might  naturally  understand  it  to  mean  that 
when  the  plaintiff  had  bought  her  ticket  at  the  office  below 
she  acquired  upon  the  instant  the  right  to  take  passage  on  this 
particular  train  and  the  company  were  bound  to  know  that  she 
was  coming  and  hold  the  train  until  her  arrival,  and  so  the 
conductor  was  negligent  in  starting  the  train  at  the  moment 
when  he  did.  Unless  it  meant  this  we  can  conceive  of  no 
possible  meaning  pertinent  to  the  case,  in  which  event  it 
amounted  to  a  refusal  to  charge  the  proposition  requested. 
The  jury  thus  might  understand  that  they  were  told  as  matter 
of  law  that  the  sale  of  a  railroad  ticket  at  a  ticket  office  before 
the  arrival  of  a  train  gives  a  specific  right  to  the  purchaser  to  take 
that  particular  train  which  is  then  at  the  station  or  is  about  to  ar- 
rive, and  that  it  must  be  held  long  enough  for  such  passenger 
to  go  upon  it,  and  since,  in  this  case  it  was  not  so  held,  the 
jury  might  find  it  an  act  of  negligence  in  the  conductor  to 
start  it  when  he  did.  That  assumes  that  the  plaintiff's  ticket 
gave  her  a  special  right  to  take  that  train.  There  is  not  a 
particle  of  proof  of  any  such  contract.  The  ticket  gave  her  a 
general  right  to  take  any  train  bound  to  her  destination  which 
stopped  at  that  station,  provided  she  presented  herself  in  time 
and  did  not  require  its  delay  for  her  special  benefit.  It  gave 
her  no  right  to  delay  the  train  at  all.  It  imposed  upon  her  the 
duty  of  presenting  herself  in  time  or  of  waiting  for  a  succeed- 
ing train.  Suppose  that  when  she  bought  her  ticket  the  train 
above  was  motionless  at  the  station  and  while  she  was  ascend- 
ing the  stairs  it  was  moving  with  the  platforms  up  so  that  she 
could  not  take  it.  Is  it  contended  that  she  could  treat  that  as 
a  breach  of  her  contract  with  the  company  and  as  a  refusal  to 
carry  her,  which  would  found  an  action  for  damages  ?  If  the 
doctrine  of  the  qualification  be  sound  it  is  negligence,  as  matter 
of  law,  to  sell  tickets  without  closing  the  office  long  enough 
before  the  departure  of  the  train  to  enable  every  purchaser  to 
reach  it,  and  it  must  start  upon  signal  from  the  ticket  office 
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that  such  time  has  been  given.  No  such  rule  has  ever  been 
adopted.  At  the  ticket  ofBce  in  question  the  customary  way 
was  to  open  the  window  at  any  time  for  the  sale  of  tickets,  or 
the  answer  to  inquiries,  and  that  fact  was  drawn  out  by  the 
plaintiff's  counsel.  The  purchase  of  the  ticket  gives  no  right 
to  the  passenger  except  upon  the  condition  of  presenting  her- 
self for  passage  before  the  siopual  is  given  for  a  start,  and,  if  she 
comes  after  that,  it  is  not  negligence  as  against  her  that  the 
train  starts  in  obedience  to  it.  Whether  there  should  have  been 
gates  to  prevent  the  passage  of  belated  passengers,  or  the  oflScers 
of  the  train  should  have  watched  the  platform  to  warn  them 
off,  has  nothing  to  do  with  the  present  question.  It  was  the 
defendant's  right  to  eliminate  from  the  case  one  ground  of 
negligence,  and  that  right  was  not  only  denied  but  in  such  a 
manner  as  to  make  that  a  prominent  ground  of  recovery. 

The  judgment  should  be  reversed  and  a  new  t^ial  granted, 
costs  to  abide  the  event. 

Rapallo,  Miller  and  Eabl,  JJ.,  concur ;  Rugkb,  Oh.  J., 
Andrews  and  Danforth,  JJ.,  dissent. 

Judgment  reversed. 


W1LLLA.M  G.  Ward,  Appellant,  v.  The  Town  of  Southfibld 
et  al.,  Respondents. 

It  seems  that  where  there  is  fraud,  not  in  the  suhject  of  the  litigation  or  in 
any  thing  involved  in  the  issue  tried,  but  fraud  practicedupon  a  party  to 
an  action,  or  upon  the  court,  during  the  trial,  or  in  prosecuting  the  action, 
or  in  obtaining  the  judgment,  it  may  in  a  proper  case  be  attacked  collat- 
erally and  set  aside  and  vacated  on  account  thereof.  Before,  however, 
a  regular  judgment  can  be  thus  assailed  the  proof  should  be  clear  and 
very  satisfactory. 

Where  fraudulent  concealment  of  a  fact  is  relied  upon  for  the  purpose  of 
impeaching  and  setting  aside  a  judgment  regularly  obtained,  it  must  be 
an  intentional  concealment  of  a  material  and  controlling  fact,  for  the 
purpose  of  misleading  and  taking  an  undue  advantage  of  the  opposite 
party. 

It  is  not  incumbent  upon  a  party  to  a  litigation  to  reveal  to  the  opposite 
party  any  infirmity  in  his  case  where  there  is  no  relation  of  confidence 
between  them ;  he  is  simply  bound  not  to  mislead  his  opponent  by  any 
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positive  or  actual  fraud,  and  not  to  conceal,  for  the  purpose  of  perpetrat- 
ing a  fraud,  such  facts  as  good  faith  and  common  honesty  require  him 
to- reveal. 
A  warrant  with  assessment-roll  annexed  was  issued  to  plaintiff  as  collec- 
tor; he  neglected  to  collect  a  portion  of  the  taxes  appearing  on  the  roll. 
In  consequence  an  action  was  brought  hy  the  supervisor  of  the  town 
against  him  and  the  sureties  upon  his  bond,  and  a  recovery  was  had 
therein,  which  plaiutiff  paid.  He  thereafter  brought  this  action  to  va- 
cate and  set  aside  the  judgment  and  to  recover  back  the  money  paid, 
upon  allegations  that  the  affidavit  attached  to  the  original  assessment* 
roll  was  so  defective  as  to  render  the  assessment  void,  and  the  persons 
assessed  not  legally  bound  to  pay,  which  defect  was  not  discovered  by 
plaintiff  until  after  the  payment  of  said  judgment,  but  was  fraudulently 
concealed  from  him  by  the  supervisor,  to  whom  it  was  known  when  he 
commenced  said  action  against  plaintiff,  so  that  the  latter  could  not  avail 
himself  thereof  as  a  defense  in  said  action.  The  warrant  was  regular  on 
its  face  and  it  did  not  appear  that  any  tax  payer  refused  to  pay  or  claimed 
that  the  taxes  were  illegal.  The  original  assessment-roll  with  affidavit  at- 
tached was  lost.  The  supervisor  before  he  commenced  his  action  obtained 
a  copy  of  the  affidavit,  and  had  it  during  the  entire  time  of  the  pendency 
of  said  action  and  knew  of  its  contents.  It  did  not  appear,  however,  that  he 
knew  the  defects  were  such  as  to  serve  as  a  defense  to  his  action,  and  there 
was  nothing  in  the  defense  which  called  his  attention  to  it,  or  in  any  way 
required  its  production,  and  he  had  no  reason  to  suppose  at  that  time  that 
the  original  was  lost,  or  that  the  defects  were  unknown  to  the  defendants 
in  that  action.  JSMy  the  evidence  j  ustified  a  finding  that  the  contents  of  the 
assessors'  certificate  and  affidavit  "  were  not  falsely  or  fraudulently  con- 
cealed from  the  plaintiff"  and  the  invalidity  Of  the  assessment  was  not 
known  to  the  supervisor;  and  that  the  relief  sought  was  properly  re- 
fused. 

(Argued  March  13, 1886;  decided  April  27,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  the  second  Monday  of  September,  1883,  which 
affirmed  a  judgment  in  favor  of  defendants,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  vacate  and  set  aside  a  judgment 
rendered  in  favor  of  defendant  Greenfield  as  supervisor  of  the 
town  of  Southfield  against  plaintiff  and  the  sureties  on  his 
bond  as  tax  collector,  and  to  recover  back  moneys  paid  by 
plaintiff  in  satisfaction  of  said  judgment.  The  alleged  ground 
for  the  relief  asked  was  fraud  on  the  part  of  Greenfield. 

The  material  facts  are  stated  in  the  opinion. 
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Hcmiilton  Wallis  for  appellant.  The  concealment  by  the 
defendants  of  the  original  assessment  wliile  actively  engaged  in 
compelling  the  payment  by  Ward  of  uncollected  taxes,  which 
were  chargeable  against  him  only  in  case  the  original  assess- 
ment was  valid,  wa5  such  a  fraud  on  Ward  as  to  invalidate  the 
judgment  recovered  against  him  and  authorized  the  recovery  in 
equity  of  the  amount  paid  by  him  under  it.     (  Verplanch  v. 

Van  Buren,  76  N.  Y.  268 ;  Sohiffer  v.  Dietz,  83  id.  307 ; 
Rawdon  v.  Blatchford^  1  Sandf.  Ch.  344;  Clark  v.  Baird,  9 
N.  Y.  197 ;  Biker  v.  Mayor,  etc.,  9  Vroom,  225,  228 ;  Mead  v. 
Bunn,  32  N.  Y.  278 ;  Valentine  v.  St.  Paul,  33  Alb.  L.  J. 
238 ;  WUliamaon  v.  Brown,  15  id.  354 ;  Ware  v,  Egmont,  31 
E.  L,  &  E.  89,  97 ;  Hoyt  v.  Sheldon,  3  Bosw.  295 ;  McClure 
V.  Town  of  Oxford,  4  Otto,  432.)  A  party  is  under  no  obli- 
gation to  investigate  and  verify  statements,  to  the  truth  of 
which  the  other  party  to  the  contract,  with  full  means  of 
knowledge,  has  deUberately  pledged  its  faith.  {Mead  v.  Bunn, 
32  K  Y.  275,  280  ;  Clark  v.  Bankin,  46  Barb.  570.)  The 
assessment  and  levy  of  the  tax  in  question  were  void  and  of  no 
effect.     (Laws  of  1851,  chap.  176,  §  8  ;  Van  Renesdaer  v. 

WhitbeGk,!  N.  Y.  517;  Westfall  v.  Preston,  49  id.  352; 
Greenfield  v.  Ward,  58  id.  401 ;  Hinckley  v.  Cooper,  22  Hun, 
253.)  The  warrant  issued  to  the  plaintiff  was  invaUd  and  of 
no  effect  to  impose  any  obligations  upon  the  plaintiff. 
{McDonald  v.  Bunn,  3  Denio,  45 ;  Cot*ndl  v.  Barnes,  7  Hill, 
35  ;  Earie  v.  Camp,  16  Wend.  562 ;  Forsyth  v.  Campbell,  15 
Hun,  235.)     Equity  will   relieve  the  plaintiff.      {Reigal  v. 

Wood,  1  Johns.  Ch.  402 ;  Story's  Eq.  Jur.,  §  187 ;  WiUiams 
V.  Zee,  3  Atk.  223  ;  Winthrop  v.  Supers  of  Lane,  3  Cessans. 
325 ;  Bateman  v.  WiUoe,  1  S.  &  L.  201 ;  Marine  I.  Co.  v. 
Hodgson,  7  Oranch,  336  ;  Cairo  c&  F.  R.  R.  Co.  v.  Titus,  27 
N.  J.  Eq.  273  ;  HackUy  v.  Draper,  60  N.  T.  88  ;  Borden  v. 
Filch,  15  Johns,  421 ;  Huggins  v.  King,  3  Barb.  619  ;  People 
V.  Mdy,  57  id.  593 ;  Regina  v.  Ash.  R.  Car  Co.,  10  H.  of 
L.  Gas.  431 ;  Foster  v.  Wood,  6  Johns.  Ch.  90 ;  Marine  I. 
Co  V.  Hodgson,  7  Cranch,  336 ;  Ddbson  v.  Pierce,  12  N.  T. 
165  ;  White  v.  Tommey,  4  H.  of  L.  334 ;  State  of  Michigan 
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V.  Phcenix  BTc.^  33  N.  Y.  27 ;  Van  CarUandt  v.  Underhdl^ 
17  Johns.  405  ;  Dobson  v.  Pierce,  12  N.  Y.  156.) 

Oeorge  J.  Oreenfidd  for  respondents.  To  authorize  an  action 
to  set  aside  a  judgment  for  fraud  in  obtaining  it,  after  the  pay- 
ment of  it,  the  fraud  must  be  actual  and  positive  as  dis- 
tinguished from  constructive  fraud  or  fraud  in  law.  {Hunt  v. 
Hunt,  72  N.  Y.  227 ;  Ross  v.  Wood,  70  id.  10 ;  Smith  v. 
Ndson,  62  id.  288 ;  U.  S.  v.  Throckmorton,  98  U.  S.  61,  68 ; 
StaU  of  Michigan  v.  Pho&nix  Bk.,  33  N.  Y.  23  ;'  Wells'  Res 
Adjvdicata  and  Stare  Decisis,  298,  §  375 ;  Shank  y.  Shoe- 
maker, 18  N.  Y.  489  ;  Pulver  v.  Harris,  52  id.  77,  78  ;  Mc- 
Michael  v.  Kelmer,  76  id.  39 ;  Peeves  v.  Hoga/n,  Cooke,  175, 
179 ;  Bench  v.  Sheldon,  14  Barb.  66  ;  Gage  v.  Parker,  25  id. 
141 ;  Stevens  v.  Mayor,  etc.,  46  Sup,  Ct.  276.)  The  plaintiff 
not  having  used  due  diligence,  and  having  been  guilty  of  laches 
in  not  discovering  and  availing  himself  of  the  defense  in  the 
former  action,  equity  will  not  interfere.  {StiUwell  v.  Carpen- 
ter, 59  N.  Y.  423 ;  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  336 ; 
Floyd  V.  Jayne,  6  Johns.  Ch.  482 ;  Brennen  v.  Mayor,  etc.,  8 
Daly,  426  ;  Willard'sEq.  Jur.  160-3;  Story's  Eq.  Jur.,  §§  894-8 ; 
Taliafero  v.  Branch  Bk.,  23  Ala.  755 ;  Homer  v.  Pish,  1  Pick. 
440 ;  Wells'  Pes  Adjudicata  and  Stare  l)ecisis,  298  ;  Smith  v. 
Lowry,  1  Johns.  Ch.  320, 324  ;  HammiU  v.  Grimm,lQ  Abb.  Pr. 
150 ;  French  v.  Gardner,  7  Porter,  549  ;  Ma/rk  v.  Candiff,  6  id. 
24.)  Even  if  this  were  an  application  in  the  original  action  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence,  it  would 
be  refused.  (Stafford  v.  Bryan,  2  Paige,  45  ;  Quinn  v.  Zoyd, 
1  Sweeny,  253  ;  1  G.  &  W.  on  New  Trials,  473,  477 ;  Flem- 
ing V.  Holleribeck,  7  Barb.  271 ;  People  v.  Sup.  Ct.  of  N'.  Y., 
10  Wend.  285,  295 ;  People  v.  Frank  Marks,  10  How.  261  ; 
Leavy  v.  Rolerts,  2  Ililt.  285,  287 ;  Floyd  y.  Jayne,  6  Johns. 
Ch.  482  ;  Cole  v.  Cole,  50  How.  59 ;  Fellows  v.  Emperor,  13 
Barb.  92;  Williams  v.  Baldwin,  18  Johns.  489.)  In  the 
absence  of  fraud  there  is  no  power  in  the  court  to  grant  the  re- 
lief asked  for  in  this  action  after  the  payment  and  satisfaction  of 
the  judgment.  (2  Story's  Eq.,  §  1574  et  seq. ;  White  y.  Wardy 
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9  Johns.  232  ;  Bently  v.  Morse^  14  id.  468  ;  Walker  y.  Ames^ 

2  Cow.  428,  429  ;  White  v.  Merritt,  7  N.  Y.  162  ;  JETomer  v. 
Fish,  1  Pick.  440 ;  Trustees  v.  XeUer,  1  Ala.  408 ;  Fuller  v. 
Shattuck^  13  Gray,  .72 ;  Garter  v.  Canterbury^  3  Conn.  456 ; 
TUden  v.  Gerdon,  1  N.  H.  33  ;  Loring  v.  Mansfield,  17  Mass. 
394;  Michigan  v.  PlimnixBk,,  33  N.  T.  23;  Farringion  v. 
Bullard,  40  Barb.  512,  518 ;  CT.  A  v.  Throckmorton,  98  U.  S. 
68,  69  ;  Bruen  v.  i7(97i<3,  2  Barb.  Oh.  586  ;    Duncan  v.  Zy<w, 

3  id.  351,  357.) 

Eabl,  J.  In  the  yeare  1871  and  1872  the  plaintiff  was 
treasurer  of  the  village  of  Edgewater,  in  the  county  of  Rich- 
mond, and  as  such  treasurer  was  collector  of  taxes  ,of  the 
part  of  the  town  of  Southfield  which  was  embraced  within  the 
limits  of  the  village.  In  the  month  of  January,  J 872,  there 
was  issued  to  him,  by  the  board  of  supervisors  of  the  county  of 
Richmond,  a  warrant  whereby  he  was  directed  as  such  collector 
to  collect  the  taxes  which  appeared  in  the  assessment-roll 
annexed  to  the  warrant.  The  whole  amount  of  taxes  which 
he  was  thus  directed  to  collect  was  upward  of  $66,000.  He 
collected  all  of  that  sum  but  about  $4,000,  which  he  neglected 
to  collect,  and  in  January,  1873,  the  defendant  Greenfield, 
who  was  then  supervisor  of  the  town  of  Southfield,  com- 
menced an  action  against  him  and  the  sureties  upon  his  bond 
to  recover  the  amount  of  taxes  thus  remaining  due  and 
uncoUected,  and  a  recovery  was  had.  From  that  judgment  the 
defendants  therein  appealed  to  the  General  Term  of  the 
Supreme  Court  and  from  affirmance  there  to  this  court,  and 
here  the  judgment  was  affirmed.  (58  N.  Y.  401.)  After 
such  affirmance  Ward,  the  plaintifiE  herein,  paid  the  amount  of 
that  judgment,  with  costs.  Thereafter  he  claims  to  have  dis- 
covered for  the  first  time  that  the  affidavit  of  the  assessors, 
attached  to  the  original  assessment-roll,  was  so  defective  as  to 
render  the  assessment  illegal  and  void,  so  that  no  taxes  were 
in  fact  legally  imposed,  and  the  persons  assessed  were  under  no 
legal  obligation  to  pay  them  ;  and  he  claims  that  if  he  had  been 
aware  of  the  defect  in  the  affidavit  of  the  assessors  he  could 
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have  successfully  defended  the  action.  He  then  commenced 
this  action  to  vacate  and  set  aside  the  former  judgment  and  to 
recover  back  from  the  defendants  the  money  which  he  was 
obliged  to  pay  ia  satisfaction  of  that  judgment,  on  the  ground 
that  the  defendant  Greenfield  was  aware  of  the  defect  in  the 
aflSdavit  and  of  the  invalidity  of  the  tax  at  the  time  he  com- 
menced that  action,  and  during  the  pendency  thereof,  and 
fraudulently  concealed  from  the  plaintiff  his  knowledge  of 
such  defect  and  invalidity,  to  the  end  that  the  plaintiff  might 
not  avail  himself  of  the  defense  which  such  knowledge  would 
have  afforded  him  in  that  action.  He  bases  his  right  to  recover 
in  this  action  upon  the  ground  that  the  former  judgment  was 
recovered  against  him  by  the  fraud  of  Greenfield,  and  invokes 
the  equitable  jurisdiction  of  the  court  to  give  him  the  relief 
granted  in  such  cases. 

Courts  of  equity  have  general  jurisdiction  to  grant  relief 
against  fraud  and  to  set  aside  all  deeds,  t^ontracts  and  other 
instruments  obtained  by '^fraudulent  practices;  and  the  juris- 
diction of  the  court  to  grant  such  relief  extends  not  only  to 
voluntary  contracts  inter  partes^  but  also  to  judgments  and 
decrees  of  courts.  But  the  solemn  judgment  of  a  court  should 
not  be  lightly  interfered  with.  It  is  for  the  interest  of  the 
public,  as  well  as  of  individuals,  that  there  should  be  an  end  of 
litigation,  and  where  parties  have  been  lawfully  brought  into 
a  court  having  jurisdiction  of  their  persons  and  the  subject  of 
litigation,  and  have  had  opportunity  to  prosecute  their  claims 
and  to  defend  their  rights,  and  judgment  has  been  regularly 
pronounced,  while  such  judgment  is  not  vacated  or  reversed,  it 
concludes  the  parties  thereto  ;  and  a  matter  thus  once  litigated 
and  adjudicated  cannot  be  again  brought  in  question.  Such 
are  the  general  rules  which  should  not  easily  be  evaded.  A 
party  defeated  in  a  litigation  may  appeal  from  the  judgment 
or  move  for  a  new  trial,  and,  in  a  proper  case,  to  vacate  and  set 
aside  the  judgment.  These  remedies  are  generally  ample  to 
protect  all  parties.  But  where  there  is  fraud,  not  in  the  sub- 
ject of  the  litigation,  not  in  any  thing  which  was  involved  in 
the  issues  tried,  but  fraud  practiced  upon  a  party  or  upon  the 
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court  during  the  trial  or  in  prosecuting  the  action,  or  in  ob- 
taining the  judgment,  then  in  a  proper  case  the  judgment  may 
be  attacked  collaterally,  and  on  account  thereof  set  aside  and 
vacated.  But  before  a  regular  judgment  can  be  thus  assailed 
the  proof  should  be  clear  and  very  satisfactory.  It  is  not  suffi- 
cient merely  to  raise  a  suspicion  or  to  show  what  is  sometimes 
called  constructive  fraud,  but  there  must  be  actual  fraud. 
There  must  be  by  one  party  a  false  and  fraudulent  representa- 
tion, or  a  fraudulent  affirmative  act,  or  a  fraudulent  conceal- 
ment of  a  fact  for  the  purpose  of  obtaining  an  undue  and  an 
unjust  advantage  of  the  other  party  and  procuring  an  unjust 
and  unconscionable  judgment.  It  is  not  practicable  nor  possi- 
ble to  formulate  a  rule  on  this  subject  which  will  be  sufficient 
to  solve  all  cases ;  but  where  fraudulent  concealment  of  a  fact 
is  relied  upon  for  the  purpose  of  impeaching  and  setting  aside 
a  judgment  regularly  obtained,  it  must  be  an  intentional  con- 
cealment of  a  material  and  controlling  fact  for  the  purpose  of 
misleading  and  taking  an  undue  advantage  of  the  opposite 
party.  It  would  not  be  wise  or  politic  to  carry  the  rule  so  far 
as  to  make  it  incumbent  upon  every  plaintiff  to  reveal  to  the 
defendant  any  infirmity  in  his  case,  and  to  require  every  de- 
fendant to  reveal  to  the  plain tiflE  every  infirmity  in  his  defense. 
Where  there  is  no  relation  of  confidence  between  the  plaintiff 
and  the  defendant  the  parties  stand  at  arm's  length.  They 
come  into  court  as  adversaries,  and  neither  party  is  bound  to 
make  any  revelation  of  his  case  to  the  other.  The  plaintiff 
must  be  prepared  to  prove  all  the  facts  constituting  his  cause 
of  action  and  to  meet  any  defense  which  the  defendant  may 
interpose ;  and  the  defendant  must  be  prepared  to  establish  any 
defense  which  he  may  have.  Neither  party  can  mislead  the 
other  by  any  positive  or  actual  fraud.  Nor  can  he,  for  the 
purpose  of  perpetrating  a  fraud  upon  the  other  party,  conceal 
such  facts  as  good  faith  and  common  honesty  require  him  to 
reveal.  These  principles  are  illustrated  in  many  cases  to  be 
found  in  the  books.  {Patchy.  Ward^  L.  R.,  3  Oh.  App.  Gas.  203 ; 
V,  S.  V.  Throckmorton,  98  U.  8.  61  ;  Sfnith  v.  Nelson,  62  N. 
Y.  286,  288  ;  Rosa  v.  Wood,  70  id.  8,  10  ;  Hunt  v.  Hunt,  72 
id.  217,  227 ;  Verplanck  v.  Van  Buren,  76  id.  247,  257.) 
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We  have  carefully  scrutinized  the  evidence  in  this  case  and 
are  satisfied  that  the  findings  of  the  court  against  the  plaintiff 
were  fully  justified.  The  warrant  which  was  issued  to  the 
plaintiff  to  collect  taxes  in  the  town  of  Southfield  was  regu- 
lar upon  its  face.  It  was  attached  to  a  copy  of  the  assessment- 
roll,  and  that  copy  did  not  contain  a  copy  of  the  attidavit  of 
the  assessors.  The  warrant  being  regular  upon  its  face  was 
ample  authority  to  protect  the  plaintiff  in  enfyrcing  the  col- 
lection of  the  taxes.  It  appears  that  he  proceeded  to  collect 
the  taxes  under  the  warrant  and  received  a  large  proportion  of 
them  which  were  voluntarily  paid.  It  does  not  appear  that  any 
tax  payer  refused  to  pay  or  claimed  to  him  that  the  taxes  were 
illegal  or  that  the  assessment  was  void.  So  far  as  appears  in 
the  case,  if  he  had  discharged  his  duty  he  could  have  collected 
every  dollar  of  the  taxes  on  account  of  which  judgment  was 
obtained  against  him.  It  does  not  appear  that  even  he  had 
any  suspicion  of  the  invalidity  of  the  assessment  until  after  he 
had  made  his  return  to  the  county  treasurer  and  the  action  of 
Greenfield  was  commenced,  or  was  about  to  be  commenced, 
against  him,  and  then  he  sought  to  escape  liability  upon  a 
technicality  which  had  caused  him  no  injury  and  interposed 
no  obstacle  to  the  collection  of  the  taxes.  In  a  certain  sense, 
therefore,  it  may  be  said  that  the  judgment  obtained  against 
him  was  not  unconscionable  or  unjust.  The  claim  made  by 
him  in  the  defense  of  that  action  was  that  the  original  assess- 
ment-roll was  placed  in  his  hands,  and  that  to  that  there 
was  no  affidavit  of  the  assessors,  and  that,  therefore,  the  as- 
sessment was  illegal  and  void.  He  gave  the  plaintiff  in  that 
action  no  notice  that  he  claimed  that  there  was  a  defect  in  the 
form  of  the  affidavit.  His  claim  was  that  there  was  no  affida- 
vit, and  upon  that  issue  the  parties  went  to  trial.  It  appears 
that  at  some  time  the  original  assessment-roll  to  which  the  affi- 
davit was  attached  was  lost.  Prior  to  its  loss,  nearly  a  year 
and  a  half  before  he  commenced  the  suit  against  Ward  and  his 
sureties,  the  defendant  Greenfield  had  obtained  a  copy  of  the 
affidavit  of  the  assessors,  and  at  that  time  became  aware  of  its 
contents,  and  he  had  that  copy  in  his  possession  at  the  time 
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he  commenced  the  action  against  Ward  and  his  sureties,  and 
it  remained  in  his  possession  during  the  entire  time  of  the 
pendency  of  that  action.  But  it  does  not  appear  that  he  knew 
that  the  defects  in  the  affidavit  were  such  as  to  furnish  to 
Ward  a  defense  to  the  action  against  him.  He  was  not  asked 
concerning  the  affidavit,  and  there  was  nothing  in  the  defense 
interposed  in  that  action,  or  in  the  proceedings  upon  the  trial 
thereof,  which  called  his  attention  to  it,  or  in  anj  way  required 
its  production  from  him.  So  far  as  appears  in  this  case,  at  that 
time  he  had  no  reason  to  suppose  that  the  original  assessment- 
roll  was  lost,  or  that  the  defects  in  the  affidavit  were  unknown 
to  the  defendants  in  that  action.  There  was  no  relation  of 
confidence  between  hin^nd  Ward.  They  were  not  agents  but 
independent  officers  of  the  town  and  adversaries  in  the  suit. 
{LoriUard  v.  Tovm  of  Munroe^  11  N.  Y.  392;  People  v.  Su- 
pervisors  of  Chenango,  id.  563 ;  People  v.  Avdiiora  of  Little 
Valley^  75  id.  316.)  But  the  proof  tends  to  show  that  at  the 
time  Greenfield  commenced  that  action  and  during  the  prose- 
cution thereof  liis  attention  was  not  called  to  the  affidavit 
which  was  in  his  possession,  and  there  is  no  proof  whatever 
which  required,  even  if  it  would  justify,  a  finding  that  he 
fraudulently  concealed  the  copy  of  the  affidavit  which  he  had 
for  the  pui-posd  of  obtaining  an  undue  advantage  of  Ward  or 
an  unjust  judgment  against  him,  and  the  trial  court  found  that 
the  form  and  terms  and  contents  of  the  certificate  and  affidavit 
of  the  assessors  attached  to  the  assessment-roll  ^'were  not 
falsely  or  fraudulently  concealed  from  the  plaintiff,"  and  that 
"the  invalidity  of  said  oath  or  certificate,  or  of  the  assessment 
of  said  taxes,  or  of  the  warrant  issued  to  the  plaintiff,  was  not 
known  to  said  defendants,  or  either  of  them."  These  findings, 
which  have'been  affirmed  by  the  General  Term,  conclude  us, 
and  upon  such  facts  the  court  properly  refused  to  vacate  or  set 
aside  the  judgment. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Euqbe,  Ch.  J.,  dissenting,  and  Kapallo, 
J.,  not  voting. 

Judgment  affirmed. 
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Ohablbs  M.    Evabts,   Appellant,  v.   Chables  Kibhl,   Be- 

spondent. 

An  action  for  damages  at  the  salt  of  an  individoal  is  not  maintainable 
against  a  justice  of  the  peace,  because  of  his  failure  to  render  judgment 
in  an  action  tried  before  him  within  four  days  after  its  final  submission. 

As  to  whether,  where  it  appears  that  the  justice  in  fact  decided  the  case 
but  omitted  to  enter  it  in  his  docket  within  the  four  days,  he  would  be 
liable,  gyumre, 

(Argued  March  12,  1886  ;  decided  April  27.  1886.) 

Appeal  from  judgment  of  the  General  Term  "of  the  City 
Court  of  Brooklyn  in  favor  of  defendant,  entered  upon  an 
order  made  at  the  March  term,  1'884,  which  directed  a  judg- 
ment on  a  verdict  taken  subject  to  the  opinion  of  the  court  at 
General  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Ira  Leo  Bamberger  for  appellant.  Section  3015  of  the 
Code  makes  it  the  imperative  duty  of  the  justice  to  render  a 
judgment  and  enter  the  same  in  his  docket  within  four  days 
after  the  submission  of  the  case.  His  failure  to  do  so  without 
a  legal  excuse  is  negligence,  for  the  consequences  of  which  he 
would  be  liable.  {Keating  v.  Sewally  5  Daly,  280  ;  Biseell  v. 
Bieselly  11  Barb.  96 ;  Beady  Roofing  Co.  v.  Chainberlain^  1 
Abb.  N.  C.  192 ;  Dalton  v.  LougUin,  4  id.  187 ;  1  Daly,  485 ; 
Amy  V.  Barkholder^  78  XT.  S.  102 ;  Christopher  v.  Van  Liew^ 
57  Barb.  17 ;  EaU  v.  Tuttle,  6  Hill,  41 ;  Hess  v.  Beehman,  11 
Johns.  457 ;  Fieh  v.  Emerscm,  44  N.  Y.  378 ;  People  v.  Stone, 
9  Wend.  192;  Hcrm  v.  Barney,  19  Johns.  '1^1\  People  v. 
Onondaga,  2  Wend.  637 ;  Swan's  Treat,  on  Justices  of  the 
Peace,  1  Ohio,  9  ;  20  id.  327 ;  15  How.  [U.  S.]  179 ;  12  Penn. 
227 ;  29  Vt.  305 ;  Alien  v.  Godfrey,  44  N.  Y.  435 ;  Wat- 
eon  V.  Davis,  19  Wend.  371 ;  l^ley  v.  Howard,  3  Denio,  72, 
73  ;  Walrod  v.  Shuler,  2  Comst.  134 ;  Stephens  v.  Santee,  49 
K  Y.  39  ;  Tompkins  v.  Sands,  8  Wend.  464 ;  People,  ex  rel. 
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Dexter,  v.  Zinde,  8  Cow.  133 ;  Willy  v.  MvUedy,  78  N.  T. 
310,  314;  MoAlpin  v.  PoweU,  70  id.  127;  Moffatty.  Her- 
many  Daily  Reg.,  March  16, 1886  ;  Seifert  v.  City  of  Brooklyn, 
33  Alb.  L.  J.  227.) 

Jos.  S.  Ridgway  for  respondent.  The  defendant  was  a 
judicial  officer  and  acted  in  a  judicial  capacity  in  the  matter 
referred  to  in  the  complaint,  and  failure  on  his  part  to  act  — 
same  not  being  mala  fide  r-  constitutes  no  cause  of  action,  and 
he  is  not  liable  in  a  personal  action.  {Lange  v.  Benedict,  73 
N.  Y.  12 ;  Barhyte  v.  Shepherd,  35  id.  238.)  If  the  plaintiff 
or  his  principal  did  suffer  loss  or  damage,  by  reason  of  the 
alleged  neglect  of  said  justice  to  render  judgment,  the  defend- 
ant could  in  no  event  be  held  liable  in  any  greater  sura  than 
the  actual  amount  the  plaintiff  therein  had  necessarily  lost  or 
paid  and  would  have  been  entitled  to  recover.  (Addison  on 
Torts,  639 ;  Clare  v.  Manard,  7  C.  &  P.  743.) 

Danforth,  J.  It  is  a  general  rule  that  a  person  is  not  lia- 
ble to  an  action  at  the  suit  of  an  individual,  for  what  lie  does 
or  fails  to  do  as  judge  (  Yate%  v.  Lansing,  5  Johns.  282,  291 ; 
9  id.  395;  Wickware  v.  Bryan,  11  Wend.  545),  but  where 
he  omits  a  ministerial  duty,  or  errs  in  its  performance,  it  may 
be  otherwise.  Here  the  complaint  is  that  the  defendant,  as 
justice,  took  jurisdiction  of  the  cause  of  StadtmnUei*  v.  Bartach, 
and  after  issue  joined,  heard  the  evidence  until  the  case  was 
finally  submitted  for  determination ;  that  it  then  became  his 
duty  *Ho  render  judgment  and  enter  it  in  his  docket-book 
within  four  days  thereafter."  It  should  be  observed  that  of 
these  two  acts,  one,  to  render  judgment,  is  judicial,  and  the 
other,  to  enter  it,  is  ministerial.  The  plaintiff  alleges  a  default 
in  regard  to  the  latter  only,  and  his  counsel  says :  "  The  re- 
spondent did  not  offer  any  evidence  that  he  had  not  decided 
the  case."  It  appears,  however,  by  the  answer  and  the  case ' 
prepared  for  the  appeal,  under  section  1339  of  the  Code  of 
Civil  Procedure,  that  neither  act  was  performed.  No  judg- 
ment or  decision  was  made,  consequently  there  was  none  to 
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eater,  and  the  ministerial  duty  never  attached.  No  case  has 
been  cited,  which  in  any  degree  warrants  this  action,  and  the 
facts  suggest  nothing  in  its  favor.  The  appellant  was  not  a 
litigant  before  the  magistrate.  He  was  merely  surety  for  the 
plaintiff,  but  now  seeks  a  recovery  for  his  own  benefit,  on  an 
alleged  wrong  done  to  his  principal,  although  for  aught  that 
appears,  if  judgment  had  been  given,  it  would  have  gone 
against  him.  Moreover,  the  defendant  was  prevented  by  sick- 
ness from  attending  to  his  official  duties,  and  if  this  suit  suc- 
ceeds, must  answer  for  his  bodily  affliction  by  the  diminution 
of  his  estate.  The  doctrine  to  which  I  first  adverted  makes 
this  injustice  impossible,  and  requires  the  affirmance  of  the 
judgment  against  which  the  appeal  was  taken. 

All  concur. 

Judgment  affirmed 


Rebecca  Bage  v,  Arthur  Gilbert,  Respondent,  S.  N.  Dada, 
Referee,  etc.,  Appellant. 

Under  the  proviaion  of  the  Code  of  Civil  Procedure  (§  8297),  prescribiag 
what  fees  are  to  be  allowed  a  referee  "appointed  to  sell  real  estate  par« 
saant  to  a  judgment,"  in  all  cases  where  the  referee  is  not. required  to  pay 
the  proceeds  of  sale  into  court  for  it  to  distribute  in  accordance  with  the 
judgment,  but  that  duty  is  imposed  upon  the  referee,  he  is  entitled  to 
the  additional  compensation  allowed  hy  said  proyision. 

The  fee  of  the  referee  for  drawing  and  executing  a  conveyance  to  the  pur- 
chaser is  properly  chargeable  to  the  grantee.  (Ck>de  of  Civil  Procedure, 
§  3307,  subd.  9.) 

(Argued  March  12,  1886;  decided  April  27,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  5,  1884, 
which  affirmed  an  order  of  Special  Term  fixing  the  fees  of  the 
appellant  above  named,  a  referee  appointed  herein  to  sell  in 
.pursuance  of  the  judgment  the  real  estate  described  therein. 

This  was  an  action  for  partition,  the  judgment  directed  the 
sale  of  the  real  estate  by  the  appellant  as  a  referee,  and  a  dis- 
tribution by  him  of  the  proceeds  as  prescribed  by  the  judg- 
ment. 
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The  referee  claimed  the  additional  compensation  allowed  by 
section  3397  of  the  Code  of  Civil  Procedure,  where  a  referee  is 
required  "  to  distribute  or  apply  or  ascertain  and  report  upon  the 
distribution  or  application  of  any  of  the  proceeds  of  sale." 
He  also  charged  $2  for  "  drafting  deed."  These  two  items 
were  disallowed. 

8.  N,  Dada^  appellant,  in  person.  The  referee  was  entitled 
to  the  fees  charged  for  drafting  the  deed  and  commissions  on 
one-half  the  amount  distributed.  (Code  of  Civ.  Pro.,  §§  3297y 
8307,  1580.) 

Oeo.  B.  Warner  for  respondents.  The  statute  of  distribu- 
tions of  this  State  has  reference  to  a  distribution  of  the  estate 
of  deceased  persons  among  the  heirs,  according  to  their  degree 
of  consanguinity.  (2  Kent's  Com.  420  ;  R.  S.  [Banks'  7th  ed,] 
2303.)  The  referee  did  not  distribute  the  proceeds  of 
the  sale  within  the  meaning  of  section  3297  of  the  Code,  to 
.  entitle  him  to  commissions ;  he  must  have  performed  some 
duty  subsequent  to  the  sale,  aside  from  the  mere  payment  of 
the  money  to  the  parties  entitled  thereto.  {Schermerhom  v. 
Prouty,  80  N.  T.  317 ;  Maker  v.  0'  Connor,  1  Code  R  158  ; 
Lochwood  V.  Fox,  id.  407.) 

Finch,  J.  This  appeal  turns  upon  the  construction  of  section 
3297  of  the  Code  of  Civil  Procedure  which  has  been  phrased 
so  differently  from  the  enactments  upon  which  it  was  founded 
as  to  make  its  real  meaning  doubtful  and  debatable.  It  gives 
to  a  referee,  appointed  by  the  court  to  sell  real  estate,  in  addi- 
tion to  the  fees  allowed  a  sheriff  for  the  same  service,  a  com- 
mission where  he  "  is  required  to  take  security  upon  a  sale  or 
to  distribute  or  apply,  or  ascertain  and  report  upon  the  distri- 
bution or  application  of  any  of  the  proceeds  of  sale."  Where 
a  sheriff  is  appointed  to  make  such  a  sale  he  is  entitled  to  re- 
ceive, in  most  of  the  counties  of  the  State,  three  per  cent  upon 
the  first  $250  and  two  per  cent  upon  the  balance  of  the  pro* 
ceeds  besides  a  fee  for  advertising  and  making  the  conveyance 
and  his  printing  disbursements.     (§  3307.)     But  if  a  referee  is 
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appointed  to  do  the  same  service  he  is  allowed  the  full  com- 
pensation of  the  sheriff  and  a  liberal  commission  beside.  Why 
this  should  be  so  is  not  very  apparent,  and  the  seeming  injus- 
tice of  the  rule  has  led  the  courts  below  to  a  construction  that 
paying  over  the  proceeds  to  the  parties  entitled,  or  applying 
them  upon  outstanding  incumbrances  in  pursuance  of  a  decree 
which  makes  that  duty  purely  ministerial,  and  therefore,  as 
capable  of  performance  by  a  sheriff  as  a  referee  does  not  en- 
title the  latter  to  the  additional  compensation.  But  it  must  be 
conceded  that  in  the  ordinary  use  of  language  a  payment  of 
the  proceeds  to  the  parties  entitled,  in  accordance  with  their 
respective  rights,  is  a  ''  distribution  "  of  such  proceeds ;  and  a 
payment  upon  incumbrances  "  applies  "  tlie  sum  paid  thereon 
so  that  the  referee  in  the  present  case  stands  within  the  letter 
of  the  provision.  There  is  no  diflSculty  in  construing  the  sec- 
tion according  to  its  terms  nor  any  need  of  tlothing  them  with 
an  unexpressed  meaning.  The  statute  gives  to  a  referee  addi- 
tional compensation  when  he  is  required  to  do  certain  things, 
one  of  which  is  to  distribute  or  apply  the  proceeds  in  accord- 
ance with  the  decree.  The  court  may,  in  a  given  case,  require 
the  referee  to  make  the  sale  and  pay  the  proceeds  into  court. 
In  some  instances  that  is  the  proper  order  to  make  (§§  1563j 
1568,  1570),  and  in  such  case  the  court  distributes  or  applies 
the  fund  for  itself.  In  that  event  the  referee  earns  no  com- 
missions. But  where  the  court  does  not  make  its  own  distri- 
bution of  the  proceeds  and  imposes  that  duty  on  the  referee, 
leaving  him  to  bear  the  responsibility  of  a  connect  and  proper 
distribution  to  the  parties  entitled,  an  added  commission  is 
given.  Nor  is  this  quite  so  unjust  as  it  seems.  Ordinarily 
the  distribution  is  a  very  simple  matter.  The  decree  serves  as 
an  absolute  guide,  and  may  be  obeyed  by  a  sheriff  without  pro- 
fessional skill.  In  such  a  case  the  obvious  duty  of  the  court 
is  to  appoint  the  sheriff  to  make  the  sale,  and  not  add  to  the 
expenses  of  the  parties  by  insisting  upon  the  needless  luxury 
of  a  referee  ;  and  where  such  is  the  character  of  the  distribu- 
tion we  must  assume  that  the  sheriff  will  be  appointed.  But 
all  distributions  guided  by  the  decree  are  not  equally  simple 
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or  free  from  difficulties.  Some  of  them  are  quite  complicated, 
involving  unusual  calculations  and  an  ability  to  accurately 
understand  the  details  of  the  judgment  rendered.  In  such  a 
case  it  may  be  wise  and  prudent  not  to  commit  the  duty  to  a 
slicriff,  but  impose  it  upon  some  referee  possessing  the  requisite 
skill  and  ability,  and  when  that  is  done  it  is  not  unreasonable 
to  allow  for  the  service  a  larger  sum  than  would  be  given  to 
the  sheriff.  The  construction  of  the  courts  below  labors  under 
the  serious  difficulty  that  no  case  can  easily  be  imagined  in 
which  the  added  compensation  would  be  earned  upon  a  distri- 
bution. The  court  must  solve  all  questions  and  determine 
fully  the  rights  of  the  parties,  and  no  room  is  ordinarily  left 
for  any  action  except  implicit  obedience  to  the  decree  rendered. 
It  is  quite  true  that  the  provision  of  the  Code  is  capable  of 
great  abuse,  and  it  is  possible  that  referees  are  appointed  to 
make  sales  when  the  more  economical  process  of' appointing 
the  sheriff  should  be  the  one  adopted ;  but  if  any  such  habit 
prevails  it  may  be  easily  corrected,  and  no  careless  exercise  of 
the  discretion  conferred  is  to  be  assumed.  In  this  case  the 
referee  was  entitled  to  the  commissions  which  the  courts  have 
withheld.  They  decided  correctly  that  the  fee  for  drawing 
the  deed  was  chargeable  to  the  grantee. 

So  much  of  the  order  of  the  General  Term  as  denies  the 
right  to  commissions  should  be  reversed,  without  costs  to  either 
party  as  against  the  other. 

Ail  concur,  except  Kuger,  Ch.  J.,  and  Milles,  J.,  not 
voting. 

Ordered  accordingly. 


In  the  Matter  of  the  Petition  of  the  Manhattan  Raii*boad 
Company  to  vacate  an  Assessment. 

Where  the  work  of  local  improvement  required  to  be  let  bj  contract  on 
competitive  bidding  has  been  done  hy  dajs'  work,  the  departure  from 
the  method  pointed  out  by  the  statute  is  a  fundamental  one  vitiating  the 
whole  assessment  for  the  work,  and  when  the  assessment  was  confirmed 
prior  to  June  9, 1880,  and  so  not  affected  hj  the  act  of  that  year  (§  2, 
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chap.  570,  Laws  of  1880),  the  court  has  no  power,  on  motion  to  vacate  the 
assessment,  to  reduce  it,  leaving:  it  to  stand  for  the  petitioner's  propor- 
tionate share  of  the  actual  value  of  the  work. 
The  departure  is  not  an  irregularity  condemned  hy  the  act  of  1874  (§  2, 
chap.  818,  Laws  of  1874). 

(Argued  April  18, 1886;  decided  April  27,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  1, 1886, 
which  aflBrmed  an  order  of  Special  Term  vacating  an  assess- 
ment on  lands  of  the  petitioner  in  the  city  of  New  York,  for 
regulating,  grading,  etc.,  One  Hundred  and  Tenth  street  in 
that  city. 

The  facts  are  suflSciently  stated  in  the  opinion. 

D.  J,  Dean  for  appellant.  The  assessment  should  not  be 
vacated  entirely,  but  should  be  reduced  to  the  extent  that  the 
petitioner  has  been  shown  to  be  injured  by  the  illegality. 
(Laws  of  1870,  chap.  383,  §  27 ;  //i  re  McCormacJc,  10  Abb. 
[K  S.]  234;  In  re  O'Hare,  5  Hun,  287;  In  re  Roe,  id.  455 ; 
In  re  Hebrew  Asylum^  10  id.  11  J;  In  re  Treacey^  59  Barb. 
525  ;  In  re  Eager^  46  N.  Y.  100 ;  In  re  St.  Joseph! a  Asylum^ 
69  id.  353 ;  In  re  Cram^  id.  460 ;  In  re  Hebrew  Ben.  Orphan 
Asylum,  70  id.  476 ;  In  re  N.  Y.  P.  E.  Public  School,  75  id. 
324;  In  re  Auchmuty,  18  Hun,  326 ;  90  id.  685;  In  re  Wal- 
ter, 75  JS".  Y.  354 ;  In  re  Schell,  76  id.  432 ;  In  re  Lord,  78 
id.  109 ;  In  re  Merriam,  84  id.  596 ;  In  re  Leake  and  Watti 
Orphan  Home,  92  id.  116 ;  In  re  Mayer,  50  id.  503;  In  re 
Inst.  Sav.  Bk.,  75  id.  388,  395 ;  In  re  Bicrm^ister,  76  id.  174, 
179 ;  Brown  v.  Mayor,  etc,  63  id.  239  ;  People  v.  SapWs  of 
Ulster,  34  id.  268;  In  re  Em.  Ind.  Sav.  Bk.,  75  id.  388, 
394.) 

James  A.  Deering  for  respondent.  The  failure  to  submit 
the  work  to  competition  and  contract  therefor,  as  required  by 
the  city  charter  of  1873  (Laws  of  1873,  chap.  335,  §  91),  is  a 
fundamental  and  substantial  error  vitiating  the  assessment.  {In 
re  Rabbins,  82  N".  Y.  131 ;  In  re  Lange,  85  id.  307  ;  Laws  of 
1874,  chap.  312 ;  In  re  Merriam,  84  N.  Y.  606;  93  id.  361 ; 
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In  re  Em.  Ind,  Savings  lik,^  75  id.  388  ;  /;i  re  Holly ^  25 
Hun,  119;  In  re  Stephens^  26  id.  23;  McDonald  y.  Mayor, 
eto.,  68  N.  Y.  24  ;  Park  v.  VlUage  of  Greenhush,  68  id.  23 ; 
In  re  Trustees  of  PresVy,  57  How.  ;  affirmed,  80  N.  Y. 
642;  In  reMahan^  81  id.  621 ;  In  re  Man.  Sap.  Inst.,  82  id. 
143  ;  In  re  Weil,  83  id.  543 ;  In  re  ElodgeU,  91  id.  117 ;  In 
re  See.  Ave.  M.  K  Church,  66  id.  395 ;  In  re  Oram,  69  id. 
461 ;  In  re  P.  E.  School,  75  id.  324 ;  In  re  Deering,  85  id.  1 ; 
In  re  Gheesebcyrough,  78  id.  232 ;  In  re  Blodgett,  89  id.  302.) 
The  proper  sum  not  having  been  definitely  ascertained,  the 
power  to  reduce  could  not  be  exercised.  [In  re  Cram,,  69  N. 
Y.  468  ;  In  re  H^.  B.  0.  Soc,  70  id.  480 ;  InreN.  Y.  P.  E. 
Public  School,  75  id.  329.) 

Andrews,  J.  The  questions  in  this  case  are  completely  cov- 
ered by  former  decisions  of  this  court.  The  assessment  in 
question  was  for  the  expense  incurred  in  regulating,  etc.,  apart 
of  One  Hundred  and  Tenth  street  in  the  city  of  New  York, 
under  the  act,  chapter  528,  of  the  Laws  of  1873.  The  work  was 
not  let  by  contract,  as  required  by  the  city  charter  (Laws  of  1873, 
chap.  335,  §  91),  but  was  done  by  days'  work  at  an  aggregate  ex- 
pense of  $437,701.69.  The  failure  to  comply  with  the  charter  in 
the  manner  of  doing  the  work,  rendered  the  assessment  void.  {In 
re  Bobbins,  82  N.  Y.  131 ;  In  re  Lange,  85  id.  307.)  These  de- 
cisions are  directly  in  point,  having  been  made  in  cases  involving 
assessments,  for  the  expenses  of  work  done  on  other  sections  of 
the  same  general  improvement,  under  precisely  similar  circum- 
stances. The  invalidity  of  the  assessment  is  conceded,  but  it  hav- 
ing been  shown  on  the  hearing,  by  an  engineer  who  had  been  em- 
ployed on  the  work,  that  in  his  opinion,  the  work,  if  it  had  been 
let  by  contract,  would  have  cost  at  least  $169,000,  it  is  claimed 
that  the  petitioner's  assessment  should  not  be  wholly  vacated, 
but  should  be  reduced,  leaving  it  to  stand  for  his  proportionate 
,part  of  the  actual  value  of  the  work,  as  estimated  by  the  engi- 
neer. The  act  of  1870  (Chap.  383,  §  27)  authorizes  the  reduc- 
tion of  an  assessment,  when  it  shall  appear  that  the  expense  of 
a  local  improvement  has  been  unlawfully  increased  by  an  alleged 
irregularity.     The  act  of  1874  (Chap.  313,  §  2)  declares  that 
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assessments  shall  not  be  set  aside  or  vacated  for  certain  specified 
omissions,  irregularities,  or  technicalities,  except  where  fraud  is 
shown.  The  power  of  the  court  to  reduce  assessments  has  been 
asserted  in  cases  where  illegal  items  have  been  included  in  the 
assessment,  and  were  capable  of  elimination,  leaving  the  amount 
to  stand  for  the  sum  for  which  an  assessment  could  legally  be 
made.  This  power  has  been  exercised  in  some  cases  not  pre- 
cisely within  the  act  of  1870,  in  the  exercise  of  the  general 
power  of  the  court  outside  of  the  statute  to  correct  errors.  (//* 
re  St.  Joseph' 8  Asylum,  69  N.  Y.  353 ;  In  re  Schell,  76  id. 
432.)  But  in  no  case  has  such  a  reduction  been  permitted 
where  the  whole  expenditure  for  which  the  assessment  was  laid, 
was  unauthorized  by  law,  or  where  although  there  was  power 
to  make  the  improvement,  it  was  prosecuted  in  entire  disregard 
of  the  statutory  scheme  for  making  local  improvements,  and  of 
restrictions  designed  for  the  protection  of  tax  payers.  On  the 
contrary,  radical  departures  from  the  methods  pointed  out  by 
the  statute,  as  where  work  required  to  be  let  by  contract  on 
competitive  bidding,  has  been  done  by  days'  work,  have  been 
regarded  as  fundamental  and  as  vitiating  the  whole  assessment. 
Such  a  departure  is  not  an  irregularity  condoned  by  the  act  of 
1874.  It  would  be  unprofitable,  in  support  of  our  conclusion,  to 
go  over  ground  which  has  been  so  frequently  traversed  in  the  de- 
cisions of  the  court.  It  will  be  sufficient  to  refer  to  some  of  the 
cases.  {In,  re  Industrial  Savings  Bank,  75  N.  Y.  388 ;  In  re 
Merriam,  84  id.  596, 609 ;  In  re  Weil,  83  id.  643 ;  In  re  Lange^ 
supra,)  The  prudential  value  of  the  charter  provision  requir- 
ing work  to  be  let  by  contract,  is  illustrated  in  this  case,  since 
the  claim  that  the  assessment  should  be  reduced  and  not  vacated 
in  ioto,  proceeds  upon  the  concession  that  the  work  for  which 
the  assessment  was  laid,  cost  the  city  nearly  three  times  as 
much  as  it  would  have  done  if  it  had  been  let  by  contract. 

The  act  of  1880  (Chap.  570,  §  2)  applies  to  assessments  con- 
firmed after  June  9,  1880,  and  has  no  application  to  the  assess- 
ment in  question,  which  was  confirmed  before  that  data 

The  order  should  be  affirmed. 

All  concur. 

Order  affinned. 
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The  Corn  Exohanob  Bakk  of  Ohioaoo,  Appellant,  v.  Al- 
PHONSo  "W.  Bltb,  as  Receiver,  etc.,  Respondent. 

The  condition  of  an  undertaking  given  by  a  defendant  in  an  action  to  re- 
cover possession  <^f  personal  property,  to  reclaim  the  property  replevied, 
does  not  become  fixed  and  determined  until  the  final  determination  of  the 
action.  He  only  becomes  bound  to  surrender  the  chattels  when  the  plain- 
tiff has  a  right  to  enforce  a  judgment  in  his  favor.  That  right  does  not 
exist,  where  there  has  been  an  appeal  from  the  judgment,  until  the  appeal 
is  disposed  of. 

The  requisition  in  such  an  action  was  not  executed  until  a  few  days  prior 
to  the  trial.  The  defendant  served  the  papers  requisite  to  reclaim  the 
property  before  the  trial,  but  the  day  specified  for  justification  of  the 
sureties  to  his  undertaking  was  not  until  after  trial,  which  resulted  in 
favor  of  plaintiff;  after  entry  of  Judgment  plaintiff  procured  an  order 
to  show  cause,  on  which  to  move  to  set  aside  defendant's  undertaking, 
and  also  a  stay  of  defendant's  proceedings.  Before  the  hearing  of  the 
motion  defendant  appealed  from  the  judgment,  and  proceedings  to  en- 
force tlie  same  were  stayed.  Held,  that  the  motion  was  properly  denied; 
that,  as  plain  tifi  had  not  secured  the  right  to  enforce  his  judgment,  he  could 
not  cut  off  defendant's  right  to  reclamation. 

(Argued  April  13, 1886;  decided  April  27, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  8,  1886, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  on 
the  part  of  plaintifiE  to  set  aside  an  undertaking  given  by  the 
defendant,  for  the  purpose  of  reclaiming  property  replevied 
herein. 

The  material  facts  are  stated  in  the  opinion. 

Z.  A.  OovZd  for  appellant.  A  proceeding  to  replevy  a  chat- 
tel, or  to  reclaim  a  chattel  replevied,  must  be  invoked  and 
perfected,  if  at  all,  before  judgment.  (Code  of  Civ.  Pro., 
§§  1694,  170e3,  1704,  1717.)  The  right  of  the  defendant  to 
the  delivery  of  the  property  to  him  was  dependent  on  the  jus- 
tification (of  his  sureties)  upon  notice.  {Grant  v.  Mooih^  21 
How.  Pr.  355 ;  Oraham  v.  WeUs,  18  id.  376.)  The  appeal 
from  the  judgment  taken  by  defendant,  and  the  stay  of  execu- 
tion thereon,  is  no  legal  answer  to  the  motion.  {Sixth 
SiCKELS  —  Vol.  LVII.  39 
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Ave.  B.  B.  Go.  v.  Gillert  M.  By.  Co.,  71  N.  Y.  430.)  The 
undertaking  is  fatally  defective.  {Nichols  v.  Mao  Lea%  1 
How.  Pr.  [N.  S.]  370.)  The  order  is  appealable  to  the  Court 
of  Appeals.  (  Wright  v.  BowLand,  4  Keyes,  166  ;  Plimpton 
\r.  Bigelowy  93  N.  Y.  592;  Foots  y.  Lathrop,  41  id.  361; 
Tra(yy  v.  First  Nat.  Bk.,  37  id.  523 ;  Leland  v.  Hathome,  9 
Abb.  [N.  S.]  97;  Kain  v.  Delano,  11  id.  29.) 

WiUiam  Vanamee  for  respondent.  The  order  is  not  ap- 
pealable. {Howell  V.  Mills,  53  N.  Y.  322;  Lawrence  v. 
Farley,  73  id.  187.)  There  could  be  no  final  determination 
until  the  appeal  from  the  judgment  had  been  disposed  of. 
{BaU  V.  Gardner,  21  Wend.  270  ;  BenneU  v.  Brown,  20  N. 
Y.  99.)  The  undertaking  is  to  be  construed  as  taking  effect 
from  the  time  of  its  delivery.  {Diossy  v.  Morgam,  74  N.  Y. 
11 ;  Decker  v.  Judson,  16  id.  439 ;  Lee  v.  Olark,  1  Hill,  56.) 
It  was  no  ground  for  setting  the  undertaking  aside  that  it  was 
not  in  absolute  conformity  with  the  provisions  of  the  Code. 
(Code,  §  730.) 

Per  Curiam.  The  plaintiff  brought  an  action  to  recover 
of  the  defendant  certain  bonds,  and  caused  to  be  executed  and 
delivered  to  the  sheriff  a  proper  undertaking  and  requisition  to 
take  possession  of  the  same  pending  the  action.  This  was 
executed  October  31,  1885.  On  November  5,  1885,  the  cause 
came  on  for  trial,  and  a  verdict  was  directed  in  favor  of  plain- 
tiff, and  a  judgment  entered  thereon,  which  judgment,  to- 
gether with  a  notice  of  entry,  was  duly  served  upon  defend- 
ant, November  7,  1885.  The  defendant,  within  the  time  pre- 
scribed, served  an  undertaking  to  reclaim  the  bonds,  with  notice 
of  justification  of  the  sureties,  on  November  9,  1885,  two  days 
after  entry  of  judgment.  Plaintiff  procured  an  order  to  show 
cause  on  which  to  move  to  set  aside  the  defendant's  under- 
taking, and  obtained  a  stay  of  defendant's  proceedings.  Pend- 
ing the  motion  to  set  aside  the  undertaking  and  before  the  ^ 
hearing  thereon,  an  appeal  from  the  judgment  was  taken  by 
the  defendant,  and  proceedings  to  enforce  the  judgment  were 
stayed.     The  motion  when  lieard  by  the  Special  Term  was 
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denied,  and  according  to  the  opinion  of  the  General  Term  it 
was  disposed  of  upon  the  ground  that  the  plaintiff  had  not 
secured  the  right  to  enforce  the  judgment  obtained,  and  could 
not,  therefore,  cut  off  the  defendant's  rights  initiated  by  the 
proceedings  under  section  1704  of  the  Code  of  Civil  Pro- 
cedure. 

The  appellant  claims  that  there  is  no  right  in  the  defendant 
to  reclaim  chattels  after  a  trial  of  the  action  upon  the  merits, 
and  the  entry  of  a  judgment  against  defendant,  which  ad- 
judges the  delivery  and  possession  of  the  chattels  to  the 
plaintiff,  and  it  relies  upon  certain  provisions  of  the  Code 
relating  to  the  subject,  viz. :  §§  1694,  1703,  1704,  1717. 

The  answer  to  this  position  is  that  the  condition  of  the 
undertaking  did  not  become  fixed  and  determined  until  the 
final  determination  of  the  action,  and  this  could  not  be  until 
the  appeal  had  been  disposed  of.  The  defendant  only  became 
bound  to  deliver" the  chattels  recovered  when  the  plaintiff  had 
a  right  to  enforce  a  judgment  in Jts  favor.  This  right  did  not 
exist  so  long  as  the  appeal  was  pending.  Upon  the  judgment 
being  finally  afiirmed  upon  appeal,  the  contingency  would  hap- 
pen upon  which  the  liability  of  the  sureties  would  be  fixed  and 
determined,  and  a  delivery  of  the  chattels  would  be  finally  ad- 
judged. In  the  meantime,  the  proceedings  had  for  justificBr 
tion  of  the  sureties  before  judgment  was  entered  could  be 
completed  afterward,  and  before  judgment  was  obtained  upon 
which  the  final  liability  of  the  sureties  depended.  The  failure 
of  the  sureties  to  justify,  and  of  the  allowance  of  the  under- 
taking, was  caused  by  the  stay  of  proceedings  granted  on  the 
ordec  to  show  ckuse  why  the  undertaking  should  not  bo  set 
aside,  and  the  defendant  was  thus  prevented  from  perfecting 
the  undertaking.  The  stay  mentioned  became  vacated  when 
the  motion  was  denied.  If  the  defendant's  undertaking,  the 
pecfecting  of  which  had  been  stayed,  was  defective  and  insuf- 
ficient, ample  provision  is  made  for  amending  it,  which  amend- 
ments may  be  allowed  by  the  court  in  furtherance  of  justice. 
It  is  not  now  necessary  to  determine  how  this  should  be  done, 
as  it  is  for  the  Supreme  Court  to  regulate  its  own  practice, 
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etc.  There  is  no  sufficient  reason  for  setting  the  undertaking 
aside  upon  this  motion  because  it  is  not  in  conformitj  with 
the  provisions  of  the  Code.  Such  objection  would  properly 
arise  upon  the  application  for  the  allowance  of  the  undertak- 
ing, and  if  at  that  time  the  objections  were  deemed  valid  by 
the  judge,  it  could  be  amended. 

The  opinion  of  the  General  Term  mainly  covers  all  the 
questions  raised. 

The  order  should  be  affirmed. 

All  concur,  except  Andrews,  J.,  not  voting. 

Order  affirmed. 


John  Rbinino  et  al.,  Appellants,  v.  The  Cnr  of  Buffalo,  Im- 
pleaded, etc.,  Respondent. 

The  provision  of  tlie  charter  of  the  city  of  Buffalo  (§  7>  tit.  8,  chap.  519, 
Laws  of  1870),  declaring  that  "  no  action  or  proceeding  to  recover  or 
enforce  anj  claim  against  the  cit^^ shall  be  brought  until  the  expiration 
of  fortj  days  after  the  claim  shall  have  been  presented  to  the  common 
council,"  attaches  as  a  condition  precedent  to  the  commencement  of  any 
action  against  the  city. 

It  is,  therefore,  necessary  to  allege  in  the  complaint,  in  an  action  against 
the  city  for  a  tort,  the  presentation  of  the  claim,  and  the  expiration  of 
forty  days  thereafter  before  the  commencement  of  the  action. 

The  legislature  has  power  to  attach  such  a  condition  to  the  maintenance  of 
a  common-law  action  as  well  as  to  one  created  by  statute. 

Nagel  v.  City  of  Buffalo  (34  Hun,  1),  overruled. 

(Argued  Apnl  18, 18S6;  decided  April  27,  1836.) 

Appeal  from  judgment  of  the  General  Term  of  the  City  Conrt 
of  Buffalo,  in  favor  of  defendants,  entered  upon  an  order  made 
January  5, 1884,  which  sustained  a  demurrer  to  plaintiff's  com- 
plaint and  dismissed  the  complaint. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiffs  by  the  unlawful  erection  of  an  em- 
bankment in  a  street  in  the  city  of  Buffalo. 

The  defendant,  the  said  city,  demurred  to  the  complaint,  that 
as  to  it,  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 


1866.J         Beining  et  al.  v.  City  of  Buffalo,  etc.  309 

. i _ 

Statement  of  case. 

David  F.  Day  for  appellants.  The  plaintiflEs'  cause  of 
action  is  given  by  the  principles  of  the  common  law,  and  was 
perfect  and  complete  when  the  injury  to  tlieir  property  was 
done.  (Laws  of  1870,  chap.  619,  tit.  3,  §  7 ;  li'agel  v.  Citij 
of  Buffalo^  34  Hun,  1 ;  Taylor  v.  MayoTy  etc.j  of  JVew 
York,  82  N.  T.  10 ;  Cotoden  v.  Pease,  10  Wend.  334;  Cow- 
den  V.  Stanton,  12  id.  120;  Coram,  v.  Hart,  11  Cush. 
130 ;  Comm.  v.  Jennings,  121  Mass.  47 ;  Ilart  v.  Kleia,  8 
Johns.  41;  Teel  v.  Fonda,  4  id.  804;  Bennett  v.  Hard, 
3  id.  438.)  The  improper  joinder  of  parties  as  defendants 
is  not  a  ground  of  demurrer.  (Code,  §  488 ;  Brownson  v.  Gif- 
fi/rd,  8  How.  Pr.  389-392.) 

William  FJ  Worthington  for  respondent.  This  action 
cannot  be  maintained  without  a  presentation  of  the  claim  to 
the  city  in  the  manner  specifically  pointed  out  by  the  charter, 
and  performance  of  this  condition  precedent  must  bo  alleged 
in  the  complaint,  and  this  whether  the  action  is  founded  on 
contract  or  tort,  and  if  the  complaint  contains  no  such  aver- 
ment, it  is  bad  on  demurrer.  {McCann  v.  Sierra  Co.,  7  CaL 
121 ;  Alden  v.  Alameda  Co.,  43  id.  270 ;  Stackpole  v.  School 
District,  9  Ore.  608  ;  State  Y.Laaicaster  Co,  Bk.,  8  Neb.  218; 
State  v.  Stout,  7  id.  105 ;  Jones  v.  Minneapolis,  31  Minn. 
230 ;  Bevlier  v.  Fine  Valley,  63  Wis.  627 ;  Susenguth  v. 
Town  of  Bantoul,  48  id.  334 ;  Plum  v.  Fo?id  du  Lac,  51 
id.  393;  McFarlane  v.  Milwaukee,  id.  691;  State  v. 
Supervisors,  34  id.  170 ;  Maddox  v.  Randolph  Co,,  65  Ga, 
216 ;  Marshall  Co.  v.  Jackson  Co.,  36  Ala.  613.)  Statutes  of 
limitations  are  not  founded  on  any  presumption  of  payment. 
They  simply  give  the  defendant  the  right  to  be  shielded  by 
them  if  he  so  elects,  and  thus  deprive  the  plaintiff  of  a  cause 
of  action.  {Green  v.  Rivett,  7  Mod.  12;  Battle  v.  Faulkner, 
3  Barn.  &  Aid.  292 ;  7  Wait's  Actions  and  Defenses,  223 ;  1 
Wait's  Pr.  48.)  The  statute  of  limitations  can  only  be  taken 
advantage  of  by  answer.  (Code  of  Civ.  Pro.,  §  413 ;  Code 
of  Pro.,  §  74.)  Whenever  a  demand  is  necessary  it  must  be 
alleged  in   the  complaint.      (2  Wait's  Pr.  390 ;  1  Saunders 
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on  PL  and  Ev.  319  ;  JFtsher  v.  Mayor,  etc,,  of  New  York,  67  N. 
Y.  73.)  Wherever  a  demand  is  necessary  before  a  right  to 
sue  accrues,  the  statute  of  limitations  commences  to  run  from 
the  time  when  the  demand  might  first  have  been  made.  (Code 
of  Civ.  Pro.,  §  410  ;  Minick  v.  TVoy,  83  N.  T.  516  ;  P(yrier  v. 
Kingsbury,  71  id.  588;  Ellison  v.  HaJleck,  6  Cal.  886; 
46  Conn.  56;  128  Mass.  318,  387,  621;  129  id.  525;  130 
id,  115,  161,  398,  402;  46  Vt.  771;  53  id.  370,  610,  600; 

54  id.  172,  2*2,  510;  73  Me.  485;  68  id.  511;  50  Iowa, 
439.)  Every  fact  which  the  plaintiff  must  prove  to  enable  him 
to  recover  must  be  distinctly  averred.  (Allen  v.  Patterson,  7 
N.  Y.  478 ;  Bailey  v.  JSyder,  10  id.  370 ;  Knox  v.  Mayor,  etc., 

55  Barb.  404.) 

HuoBs,  Ch.  J.  The  sole  question  presented  by  this  appeal 
is,  whether  the  complaint,  in  an  action  against  the  city  of 
Buffalo,  should  contain  an  allegation  of  the  previous  presenta- 
tion of  the  claim  declared  on  to  its  common  council,  and  that 
forty  days  had  expired  since  such  presentation.  The  clause  of 
the  city  charter  requiring  such  a  proceeding  reads  as  follows  : 
'*  No  action  to  recover  or  enforce  any  claim  against  the  city 
sliall  be  brought  until  the  expiration  of  forty  days  after  the 
claim  shall  have  been  presented  to  the  common  council  in  the 
manner  and  form  provided."  (§  7,  tit.  3,  chap.  619,  Laws  of 
1870.) 

The  inquiry  is  whether  this  provision  was  intended  to  oper- 
ate as  a  condition  precedent  to  the  commencement  of  an  action, 
or  simply  to  furnish  a  defense  to  the  city  in  case  of  an  omis- 
sion to  make  such  demand.  »We  think  the  plain  language  of 
the  statute  excludes  any  doubt  on  the  subject. 

It  absolutely  forbids  the  prosecution  of  any  action  until  the 
proper  demand  has  been  made.  It  attaches  to  all  actions  what- 
soever, and  by  force  of  the  statute  becomes  an  essential  part  of 
the  cause  of  action,  to  be  alleged  and  proved  as  any  other 
material  fact.  It  does  not  purport  to  give  the  city  a  defense 
dependent  upon  an  election  to  use  it,  but  expressly  forbids  the 
institution  of  any  suit  until  the  preliminary  requirements  have 
been  complied  with.     The  plain  intent  of  the  requirement  was 
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to  protect  the  city  from  the  coBts,  trouble  and  annoyance  of 
legal  proceedings,  unless,  after  a  full  and  fair  opportunity  to 
investigate  and  pay  the  claim,  if  deemed  best,  they  declined  to 
do  so. 

It  is  not  in  such  a  case  necessary  that  the  thing  required 
should  constitute  one  of  the  elements  of  a  common-law  action, 
for  if  the  legislature  have  made  even  a  step  in  their  remedy 
a  condition  of  its  prosecution,  it  is  essential  not  only  that  it 
should  be  taken,  but  that  it  should  be  affirmatively  alleged  and 
proved  by  the  plaintiff.  It  is  competent  foi  them  to  attach  a 
condition  to  the  maintenance  of  a  common-law  action  as  well  as 
one  created  by  statute,  and,  when  they  have  done  so,  its  aver- 
ment and  proof  cannot  safely  be  omitted.  The  court,  in 
Nagel  v.  City  of  Buffalo  (34  Hun,  1),  in  considering  the 
statute  in  question,  seemed  to  think  its  requireniient  was  in  the 
nature  of  a  condition  subsequent  or  proviso,  having  no  neces- 
sary connection  with  the  proper  s  tatement  of  a  cause  of  action, 
but  we  think  they  erred  in  their  conception  of  the  nature  of 
the  provision.  Neither  its  language  or  object,  is  analogous 
to  those  provisions  authorizing  the  defense  of  the  statute  of 
limitations,  or  other  special  and  particular  defenses  constituting 
conditions  subsequent,  which  may  or  may  not  occur  in  particu- 
lar cases,  and  must,  therefore,  be  averred  to  authorize  the  court 
to  take  cognizance  of  them.  Here  the  requirement  exists, 
independent  of  proof,  in  every  case  and  is  made  to  precede  the 
institution  of  any  suit  whatever.  Its  performance  cannot  for 
any  purpose  be  presumed,  but  must,  to  be  availed  of  be  alleged 
and  proved.  The  language  is  "  that  no  action "  "  shall  be 
brought"  until,  etc.,  and  constitutes  an  express  prohibition 
against  the  action,  until  performance  of  the  condition.  A  non- 
compliance with  this  requirement  can  be  raised  by  the  defend- 
ant, at  any  stage  of  the  action,  when  it  is  called  upon  to  act  in 
the  case. 

The  general  rules  of  pleading  applying  to  such  cases  are  ele- 
mentary and  hardly  need  citations  to  illustrate  them. 

It  was  said  by  Judge  Denio  in  Ilowland  v.  Edmonds  (24 
TS,  T.  307) :  "  If  the  defendant's  liability  depends  upon  the 
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perfonnauce  of  a  condition  precedent,  it  is  very  plain  that  no 
action  will  lie  nntil  it  be  performed,  and  a  request  or  demand 
of  the  thing  claimed  may  and  frequently  does  constitnte  such 
a  condition  to  the  obligation  of  the  defendant.  When  that  is 
the  case,  such  demand  before  suit  brought  must  be  averred  and 
proved  to  enable  the  plaintiff  to  maintain  the  action."  The 
rule  is  also  illustrated  by  the  decision  in  Graham  v.  Scripture 
(26  How.  501),  where  in  an  action  upon  a  judgment,  which  was 
prohibited  by  statute,  except  upon  leave  of  the  court  first  had, 
it  was  held  that  the  allegation  of  such  leave  must  be  averred 
and  proved  by  the  plaintiff.  It  was  held  in  Taylor  v.  Mayor ^  etc. 
(83  N.  Y.  625),  that  a  similar  provision  in  the  charter  of  New 
York  constituted  a  condition  to  the  maintenance  of  an  action 
against  the  city,  although  in  that  case  it  was  also  held  that  it 
did  not  in  terms  apply  to  the  use.  of  a  claim  by  way  of  set-off, 
or  recoupment  in  an  action  brought  by  the  Qity  against  the 
claimant.  The  case  of  Porter  v.  Ring^ury  is  analogous  to 
the  case  in  hand.  There  suit  was  brought  upon  an  undertak- 
ing on  appeal  wliich  the  statute  directs  shall  ^'  not  be  main- 
tained "  until  ten  days  after  service  of  notice  of  the  entry  of 
judgment  of  affirmance  upon  the  appellant.  It  was  held  that 
perfonnance  of  the  requirement  was  a  condition  precedent  and 
must  be  alleged  in  the  complaint.  (§  1309,  Code  of  Civ.  Pro. ; 
Porter  v.  Kingsbury y  5  Hun,  597 ;  affirmed,  71  N.  Y.  588.) 
There  the  act  required  to  be  performed  constituted  no  part  of 
the  cause  of  action,  but  was  provided,  as  in  this  case,  to  shield 
the  parties  liable,  from  cost  and  trouble  in  case  of  their  willing- 
ness to  pay  the  claim  without  suit,  after  notice  given.  It  is 
immaterial  whether  a  condition  be  imposed  in  the  statute  giv- 
ing a  right  of  action,  or  be  provided  by  contract,  or  exists  by 
force  of  some  principle  of  common  or  statute  law,  the  com- 
plaint must,  by  the  settled  rules  of  pleading,  state  every  fact  es- 
sential to  the  cause  of  action  as  well  as  those  necessary  to  give 
the  court  jurisdiction  to  entertain  the  particular  proceeding. 

The  dicta  in  Mvnick  v.  7>oy  (83  N.  Y.  514,  516)  with  refer- 
ence to  a  similar  requirement,-  that  it  was  necessary  for  the  plain- 
tiff to  "  show  in  the  first  instance  that  the  claim  for  which  the 
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action  was  brought  was  presented  to  the  comptroller,"  accords 
with  these  views,  and  is  further  supported  by  the  case  of  Fisher 
V.  MaycT^  etc.  (67  N.  T.  73),  where  the  liability  arose  under 
the  statute  authorizing  the  city  to  acquire  lands  by  right  of 
eminent  domain.  The  act  there  provided  for  compensation  by 
the  dty,  and  authorized  suit  to  be  brought  therefor  upon  an 
award,  and  "  after  application  first  made  to  the  mayor,"  etc., 
"  for  payment."  It  was  held  that  this  requirement  constituted 
a  condition  precedent  to  the  maintenance  of  an  action.  The 
liability  to  pay  in  that  case  existed  by  force  of  the  Constitution, 
and  the  statute  only  regulated  the  method  by  which  the  amount 
was  to  be  determined,  and  the  mode  of  enforcing  payment 
thereof.  The  case  does  not  in  principle  seem  to.be  distinguish- 
able from  that  under  discussion. 

We  are  also  referred  to  a  number  of  decisions  in  the  courts 
of  our  sister  States  upon  statutes  quite  similar  to  that  of  the 
Buffalo  charter,  in  which  the  want  of  an  allegation  of  presenta- 
tion and  demand  has  been  held  demurrable.  {Jojies  v.  Minne- 
apolis^ 31  Minn.  230 ;  Benware  v.  Pine  Valley^  53  Wis.  527 ; 
Maddox  v.  Randolph  Co,^  65  Ga.  216 ;  Marshall  Co,  v.  Jack- 
son Co.^  36  Ala.  613.)  We  agree  with  the  conclusions  reached 
in  those  cases. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  Bank  fob  Savings  in  thb  Cnr  of  New  York  et  al., 
Respondents,  v.  William  R.  Gbaoe,  Mayor,  etc.,  of  the 
City  of  New  York,  et  al.,  Appellants. 

"  City  stock  '*  of  the  city  of  New  York,  held  by  the  oommiasioners  of  the 
sinking  f  and,  is  not  an  indebtedness  of  the  city  within  the  meaning  of  the 
constitational  provision  (State  Const. ,  art.  8,  §  11),  which  prohibits  a  city 
of  over  one  hundred  thousand  inhabitants,  whose  present  indebtedness 
exceeds  ten  per  centum  of  the  assessed  valuation  of  its  real  estate  sub- 
ject to  taxation,  from  becoming  indebted  in  any  further  amount.  The 
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indebtedness  referred  to  is  one  to  be  met  in  the  f atare  by  taxation,  and 
city  stocks  so  held  are  not  debts  whicli  the  municipality  can  be  called 
upon  to  pay.  (§  9,  chap.  99,  Laws  of  1812;  chap.  225,  Laws  of  1845, 
g§  102,  119,  chap.  335,  Laws  of  1873;  chap.  383,  Laws  of  1878.) 
The  history  of  the  munidpal  legislation  in  said  city  in  respect  to  the  sink- 
ing  fund  given. 

(Argued  March  28,  1886;  decided  April  30,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  1, 1886,  aflSrming  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  an.order  overruling 
a  demurrer  to  the  complaint  herein. 

This  action  was  commenced  by  certain  individuals  and 
moneyed  corporations,  citizens  and  tax  payers  of  the  city  of 
New  York,  and  holders  of  bonds  and  stocks  issued  by  it.  They 
sue  on  behalf  of  themselves  and  all  others  similarly  situ- 
ated, and  by  their  complaint  show  that  the  assessed  valuation  of 
real  estate  of  the  city,  subject  to  taxation  for  the  year  1884,  was 
$1,119,761,597,  and  for  the  year  1885,  $1,168,443,137,  and  that 
ten  per  cent  of  these  valuations  is  respectively,,  $111,976,160, 
and  $116,844,314 ;  that  its  funded  indebtedness  is  already  up- 
wards of  $120,000,000,  and,  therefore,  as  they  allege,  in  excess 
of  the  indebtedness  allowed  by  law ;  but  it  also  appears  by  the 
complaint  that  upwards  of  $34,000,000  of  this  indebtedness  is 
held  by  "  the  commissioners  of  the  sinking  fund  for  the  re- 
demption of  New  York  city  stock,"  and  that  the  balance  of 
indebtedness  is  at  either  estimate  at  least  $19,000,000  less  than 
ten  per  centum  of  the  valuation  of  real  estate  above  referred  to ; 
that  the  defendants,  other  than  the  mayor,  compose  the  commis- 
sioners of  the  sinking  fund,  and  are  about  to  issue  bonds  of  the 
city  to  the  amount  of  $2,000,000  for  the  purpose  of  raising 
money  for  the  dock  department.  The  plaintiffs  prayed  that  the 
defendants  be  enjoined  from  issuing  these  bonds  or  doing  any 
thing  to  increase  the  debt  or  liability  of  said  city.  A  prelimi- 
nary injunction  pursuant  to  that  prayer  was  obtained.  The  de- 
fendants demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.     The 
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Special  Terra  continued  the  injunction  and  overruled  the  demur- 
rer. Its  decision  was  affirmed  by  the  General  Term,  and  the 
present  appeals  were  then  brought. 

jK  Henry  Zaoornbe  and  Charles  E,  MiUer  for  appellants. 
The  assets  of  the  city  are  not  to  be  deducted  from  the  appa- 
rent gross  total  of  indebtedness  in  determining  whether  its  in- 
debtedness is  in  excess  of  the  constitutional  limitation.  {8eoU 
V.  City  of  Davenport^  34  Iowa,  208  ;  City  of  Council  Bluffs 
V.  Stewart^  51  id.  385.)  The  word  *^  indebtedness ''  in  the  con- 
stitutional amendment  is  to  be  taken  in  its  ordinary  signifi- 
cance or  meaning.  (Concurrent  Resolution,  Statute  Book  of 
1884,  739,  Worcester's  Diet.)  A  debt  is  a  sum  of  money  due 
from  or  owing  by  one  person  to  another.  (3  Bl.  Com. 
154 ;  Newell  v.  People^  3  Seld.  124 ;  Leggett  v.  BJc.  of  Sing 
Sing,  24  N.  Y.  283 ;  Jacob's  Law  Diet,  word  ''  Debt.")  Al- 
though the  purchased  stocks  may  be  held  by  the  commission- 
ers of  the  sinking  fund  as  collateral  security,  nevertheless 
they  do  not  thereby  constitute  an  indebtedness.  (Colebrook  on 
Coll.,  §  2 ;  In  re  Lod&r^  4  Ben.  305,  328.) 

.  Simon  Sterne  for  respondents.  The  sinking  fund  com- 
missioners are  trustees  of  an  express  trust,  who,  in  contempla- 
tion of  law,  hold  in  their  hands  money,  proceeds  of  revenues 
assigned  and  pledged  to  such  trustees.  (Laws  of  1812,  chap. 
99,  §  9 ;  2  Hoffman's  Laws  relating  to  the  city  and  county  of 
New  York,  754, 759 ;  Corporation  Ord.  Revision,  1845,  p.  211 ; 
Rev.  Ord.  1859,  190  et  aeq. ;  Rev.  Ord.  1866,  200  et  seq. ; 
Rev.  Ord.  1880,  ^\et  aeq.)  All  the  purchases  of  stock  by  the 
Sinking  fund  commissioners  are  investments,  be  they  city 
stock.  United  States  stock  or  State  stock,  and  are  to  be  treated 
upon  the  same  basis.  (Bouvier's  Law  Diet.  [15th  ed.]  642 ; 
Worcester's  Diet.,  "  Sinking  Fund.")  The  purchases  of  city 
bonds  or  stock  by  the  sinking  fund  commissioners  are  not  ex- 
tinguishments, cancellations  or  redemptions  of  such  stock  or 
bonds,  but  are  held  for  investment  of  the  fund.  (Laws  of 
1878,  chap.  383;  Laws  of  1883,  chap.  410,  §§  171-177,  191-2, 
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144,  146.)  The  property  in  the  hands  of  sinking  fund  com- 
missioners, such  as  the  sinking  fund  commissioners  of  the  city 
of  New  York,  is  clothed  with  the  character  of  private  pi^op- 
erty,  and  is  juridically  disassociated  from  and  to  some  degree 
adversely  to  the  creator  of  the  trust.  (20  Pari.  Tleg.  1786  ; 
Price  on  the  Public  Credit  [7th  ed.  1812],  303,  314;  3  Works 
of  Alexander  Hamilton  by  J.  C.  Hamilton,  1851,  503 ;  2  Ex- 
ecutive Doc'ts,  28th  Congress,  1st  Session,  275,  prepared  by 
Jonathan  Elliott ;  4  Max  Wirth  National  Ockonomie,  678 ; 
Garnier's  Traite  de  Finances,  1862,  247 ;  People^  ex  rd.  Hop- 
kins, V.  Bd.  Sup'rs  of  Kings  6V,52  N.  Y.  563.)  The  sinking 
fund  of  the  city  of  New  York  is  not  only  a  fund  for  the  re- 
demption of  the  city  debt  in  the  hands  of  trustees  by  an  ex- 
press trust,  but  it  is  a  fund  which  is  mortgaged  and  pledged 
in  various  orders  of  priority,  to  different  creditors,  and  is,  there- 
fore, inviolable  in  every  sense,  and  not  available  for  any  pur- 
pose, by  the  city  of  New  York,  except  in  the  strict  fulfillment 
of  this  pledge.  {Bd,  of  Liq,  of  City  Debt  v.  Mun.  No.  1,  6 
La.  Ann.  21 ;  Brooklyn  Pa/rk  Comers  v.  Armstrong,  45  N.  Y. 
246 ;  Ogd^n  v.  Saunders,  12  Wheat.  213 ;  Green  v.  Biddle,  8 
id.  84 ;  Yan  Hoffman  v.  City  of  Quincyj  4  Wall.  552  ;  Bron- 
son  Y.Kimie,  1  How.  316 ;  PaUaireU^s  Appeal,  67  Penn.  479.) 
Payment  of  money  into  a  sinking  fund  is  not  pro  tanto  pay- 
ment of  the  debt,  for  which  the  sinking  fund  is  provided. 
( Un.  and  C  P.  Sink.  T.  6W.,  99  U.  S.  700, 718,  719.)  The  con- 
stitutional amendment  of  January  1,  1885,  does  not  in  terms, 
nor  by  any  reasonable  interpretation,  permit  the  amount  held 
by  the  sinking  fund  commissioners  to  be  deducted  from  the 
city  debt,  even  if  the  court  were  to  hold  that  the  property  of 
the  sinking  fund  were  an  asset  of  the  city.  {City  of  Council 
Bluffs  V.  Stewart,  51  Iowa,  385 ;  SooU  v.  City  of  Davenport,  34 
id.  208 ;  Oatch  v.  City  of  Des  Moines,  63  id.  721 ;  French  v. 
City  of  Burlington,  42  id.  498, 614 ;  Sacked  v.  City  of  Albany, 
88  Ind.  473;  S.  C,  45  Am.  Rep.  467;  Prince  v.  City  of  Qaincy, 
105  IlL  138 ;  S.  C,  44  Am.  Rep.  785 ;  Chant  v.  City  of  Daven- 
port, 36  Iowa,  196;  City  of  Springfield^.  Edwards,  84  111.  626; 
Dimly  V.  City  of  Cedar  Falls,  27  Iowa,  227;  Nat.  Stale  Bk.  v. 
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Jnd.  Diet  No.  39,  39  id.  490 ;  McPherson  v.  Foster,  43  id. 
48  ;  Mosher  v.  Ind,  School  DiM.^  44  id.  122  ;  Cumminga  v. 
FiUih,  40  Ohio  St.  56;  City  of  Erie,  91  Penn.  398;  Law  v.  Peo- 
pie,  87  111.  385  ;  Prhice  v.  (My  of  Quincy,  105  id.  138,  215  ; 
Buchcman  v.  Litchfield^  102  U.  S.  278 ;  Litchfield  v.  Ballou^ 
114  id.  190  ;  Tin.  P.  E.  R.  Co.  v.  Bufalo  Co.,  9  Neb.  453; 
SacTcMt  V.  N&w  Albany,  88  Ind.  473  ;  45  Am.  Rep.  407  ;  Bk. 
of  OolumhxisY.IIines,  3  Ohio  St.  1;  1  Banks'  Rev.  St.  [5th  ed.] 
936.)  Any  interference  with  the  right  of  the  use  of  private 
property  is  as  much  the  taking  of  private  as  the  actual  appro- 
priation would  be,  and  without  compensation,  as  provided  by 
the  Constitution,  is  an  act  of  spoliation.  {People  v.  Marks, 
N.  Y.  Week.  Dig.,  Oct.  16, 1885, 122.)  It  was  the  clear  intent 
of  the  people  and  of  the  legislature,  in  enacting  the  constitu- 
tional amendment  of  January  1,  1886,  to  limit  the  city  debt, 
without  reference  to  the  amount  held  by  the  sinking  fund  com- 
missioners. {Hawo7'th  V.  Overod,  6  Q.  B.  307 ;  1  T.  R.  52 ; 
Buchanan  v.  Litchfield,  114  U.  S.  190 ;  Potter's  Dwarris, 
215.)  The  plaintiflEs  have  sought  the  proper  remedy  to  protect 
their  rights*  against  the  act  threatened  by  the  sinking  fund 
commissioners  and  the  officers  of  the  city  government  in  im- 
pairment thereof.  (Laws  of  1881,  chap.  531 ;  Code  of  Civ.  Pro., 
§  1925  ;  Sackett  v.  City  of  Albany,  45  Am.  Rep.  472  ;  Dill. 
Mun.  Corp.,  §  914;  City  of  New  London  v.  Brainard, 
22  Conn.  552;  Wi^ater  v.  I'own  of  Harwinton,  32  id.  131;  Coir 
'ton  V.  UanoheU,  13  111.  615;  Barr  v.  Deniaton,  19  N.  II.  170; 
Mayor  v.  GiU,  31  Md.  375;  MetriU  v.  Plainfield,  45  N.  II. 
126;  Roberta  v.  Mayor,  etc.,  6  Abb.  41;  Willard  v.  Corn- 
stock,  58  Wis.  568;  8.  0.,  46  Am.  Rep.  657;  Aify-GenH  v. 
Wilmington,  2  Del.  Ch.  576.) 

Daj^tforth,  J.  The  question  to  be  determined  is,  whether 
or  not  the  '^  stock  or  fond  created  by  the  corporation  of  the  city 
of  New  York,"  and  held  by  "  the  commissioners  of  the  sinking 
jfund,"  can  be  brought  within  the  purview  of  that  provision  of  the 
Constitution  on  which  alone  the  plaintiffs  re]y,and  which  declares 
that  no  city  **of  over  one  hundred  thousand  inhabitants,  whose 
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present  indebtedness  exceeds  ten  per  centum  of  the  assessed  val- 
uation of  its  real  estate  subject  to  taxation,  shall  be  allowed  to 
become  indebted  in  any  further  amount,  until  such  indebtedness 
shall  be  reduced  within  such  limit."  (Art.  8,  §11,  N.  Y.  Const, 
as  amended  Xovember  4,  1884.)  We  think  it  plain  that  the 
indebtedness  here  referred  to  is  an  indebtedness  to  be  met  in 
the  future  by  taxation,  for  (1)  before  its  possible  limit  can  be 
defined,  the  value  of  the  real  estate  subject  thereto  must  be 
ascertained.  (2.)  By  the  express  words  of  the  provision,  water 
bonds  issued  for  a  fixed  term  are  not  to  be  included,  but  a 
sinking  fund  must  be  created  "  for  their  redemption."  (3.)  So 
the  issue  of  certificates  of  indebtedness  or  revenue  bonds  in  an- 
ticipation of,  and  payable  out  of  the  taxes  for  the  current  year, 
is  permitted.  The  mischief  to  be  prevented  was  the  creation 
of  an  excessive  debt  for  local  improvements,  or  public  w^orks, 
or  the  loaning  of  municipal  credit,  so  payable  that  the  burden 
should  not  fall  upon  those  who  contracted  the  obligations,  or  on 
their  revenues,  but  on  posterity.  The  judgment  appealed  from 
stands  upon  the  idea  that  the  debt  of  the  city  of  New  York  is 
already  in  excess  of  the  measure  allowed  by  the  Constitution, 
and  it  must  prevail  if  the  city  stocks  held  by  the  commissioners 
of  the  sinking  fund  are  so  circumstanced  that  their  satisfaction 
can  directly  or  indirectly  involve  taxation,  or,  putting  the 
proposition  in  another  form,  if  the  city  stocks  held  by  the  com- 
missioners are  debts  wliich  the  municipality  can  be  called  upon 
to  pay.  This  depends  upon  the  construction  and  effect  of  the' 
statutes  and  ordinances  relating  to  the  sinking  fund.  The  first 
to  which  our  attention  is  called  is  a  statute  entitled  "  An  act 
to  regulate  the  finances  of  the  city  of  New  York,"  passed  June 
8,  1812.  (Chap.  99,  §  9.)  It  authorized  the  city  of  New  York 
to  create  a  sinking  fund  to  pay  the  principal,  and  pledged  the 
credit  of  the  State  to  provide  for  the  interest,  of  a  public  debt. 
This  was  followed  by  an  ordinance  of  the  mayor,  etc.,  of  the 
city  of  New  York,  passed  August  9,  1813  (page  105,  quoted  as 
from  the  manuscript  ordinances  of  New  York,  passed  during 
the  mayoralty  of  DeWitt  Clinton),  entitled  "a  law  making 
provision  for  the  redemption  of  the  New  York  city  stock." 
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The  preamble,  which  in  this  case  at  least  may  be  said  to  state 
the  ground  and  cause  of  making  it,  and  to  be  "a  key  to  open 
the  minds  of  the  makers  of  the  act^"  so  that  what  was  really  in- 
tended by  it  may  be  seen,  declares  that :  Whereas,  it  is  highly 
useful  to  establish  a  fund  out  of  which  purchases  of  the  New 
York  city  stock  may,  from  time  to  time,  be  made  whenever  the 
same  can  be  done  at  par  or  the  true  value  thereof,  whereby  the 
said  stock  will  be  prevented  from  depreciating,  and  the  redemp- 
tion of  the  same  will  be  regularly  progressing,  and  then  enacts 
that  all  moneys  derived  from  certain  specified  sources,  "<ind  all 
such  other  sources  of  revenue  or  sums  of  money  as  the  said  cor- 
poration shall  hereafter  think  proper  to  appropriate  to  that 
purpose,  shall  and  hereby  are  firmly  and  inviolably  pledged, 
appropriated  and  applied  to  and  constitute  and  form  the  fund 
for  the  purpose  aforesaid  until  the  final  redemption  of  the  whole 
of  the  said  stock." 

Whether  we  give  these  words  their  ordinary  and  common 
meaning,  or  define  the  completed  act  according  to  its  legal 
signification,  it  is  difficult  to  find  that  those  who  used  them  * 
had  any  other  object  in  view  than  the  extinction  of  the  stock, 
to  the  purchase  of  which  the  funds  were  to  be  applied.  The 
fund  was  established  by  the  party  who  created  or  made  the 
stock ;  the  utility  anticipated  by  that  party  was,  Jirst^  redemp- 
tion so  far  as  tlie  money  in  hand  would  go,  and,  secofidj  the 
maintenance  of  the  market  value  of  the  unredeemed  stock. 
Re-purchase  of  notes  or  other  evidences  of  debt,  by  the  issuer 
from  the  holder,  is  redemption,  and  is  equivalent  to  and  has 
the  force  of  payment.  Here  the  whole  fund  is  to  be  so  applied 
until  final  redemption  of  the  whole  stock  —  which  in  this  con- 
nection means  until  the  maturity  of  the  stock,  when  by  its 
terms  it  is  no  longer  an  executory  obligation.  We  find  noth- 
ing in  the  other  provisions  of  the  statute  to  conflict  with  this 
view.  The  purchases  were  to  be  made  under  the  direction  of 
the  mayor,  recorder,  comptroller,  and  treasurer  of  the  city,  and 
the  chairman  of  the  finance  committee,  for  the  time  being, 
who  are  denominated  as  the  "  commissioners  of  the  sinking 
fund  for  the  redemption  of  the  New  York  city  stock."     They 
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were  authorized  to  invest  all  the  moneys  of  the  fund  in  the 
purchase  of  the  city  stock,  or  if  that  could  not  be  had,  then 
as  they  may  see  fit,  in  the  stock  of  the  United  States  or  in 
bank  stock,  but  these  last  were  to  be  sold  "  and  the  proceeds 
invested  iji  city  stock"  when,  in  the  opinion  of  the  commis- 
sioners, it  could  be  done  without  injury.  In  the  meantime  the 
moneys  constituting  the  fund  were  to  be  deposited  in  the  treas- 
ury to  their  credit,  "  kept  separate  and  distinct  from  other 
moneys  of  the  corporation,'-'  and  to  be  drawn  on  their  warrant 
when  Vequired  "  for  such  purchase  and  investments."  These 
stocks  of  whatever  kind,  when  purchased,  were  to  be  trans- 
ferred to  the  treasurer  of  the  city  "in  tnist  for  the  sinking 
fund  for  the  redemption  of  the  city  stock,"  to  be  held  by  him 
until  its  final  redemption,  and  the  interest  of  the  stock  so  pur- 
chased is  "  at  each  quarterly  payment  thereof,  and  the  interest 
and  dividends  on  the  other  stocks  to  be  carried  to  the  credit  of 
the  sinking  fund,"  and  thereafter  to  form  part  of  it. 

In  1817  (Ordinances,  p.  69)  a  similar  ordinance  was  enacted, 
with  some  change  in  the  detail,  but  none  in  the  preamble  or 
the  expression  of  its  general  purpose.  It  did  not  allow  the 
purchase  of  bank  stock,  the  treasurer  was  no  longer  to  act  as 
trustee,  but  the  city  stock  bought  by  the  commissioners  "  was 
to  be  held  by  them  until  the  final  redemption  of  the  city 
stocks."  In  1821  (Ordinance,  chap.  32)  the  commissioners 
were  allowed  to  invest  in  State  stocks,  or  stock  of  the  United 
States,  but  preference  was  at  all  times  to  be  given  by  them  to 
the  purchase  of  New  York  city  stock,  if  it  could  be  obtained 
at  a  reasonable  rate.  Although  ordinances  under  the  same  title 
were  enacted  in  1823  (Chap.  31),  in  1827  (Chap.  31),  no  mate- 
rial change  was  made.  In  1834  (Chaps.  9,  10)  the  clauses  of 
former  ordinances  were  rearranged,  and  it  was  declared  that 
the  powers  conferred  on  the  commissioners  should  be  so  con- 
strued as  to  render  it  imperative  on  them  at  all  times  to  give 
preference  to  the  purchase  of  the  city  stock,  if  it  could  be 
procured  at  a  reasonable  rate,  and  they  were  permitted  in  their 
discretion  to  sell  such  stock  of  the  United  States,  or  of  this 
State,  as  they  held,  and  purchase  any  of  the  city  stock  at  such 
prices  as  they  might  judge  best  for  the  public  interest. 
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In  1839  the  law  was  re-enacted  and  a  clause  added,  by  which 
the  term  "  city  stock,"  therein  nsed,  was  declared  to  mean  any 
stock  or  fund  created  by  the  corporation  of  the  city  of  New 
York.  (§  11,  tit.  1,  chap,  xvii,  of  Corporation  Ordinances.)  Up 
to  and  including  this  ordinance  it  was  made  the  duty  of  the 
commissioners  to  hold  the  city  stock  purchased  by  them  until 
its  final  redemption.  In  1844  (Corporation  Ordinances,  p.  211) 
these  provisions  and  some  additional  features  were  included  in 
a  new  ordinance  then  passed,  section  4  of  which  (Tit.  4)  de- 
clares that  the  commissioners  "  shall,  from  time  to  time,  invest 
the  moneys  which  shall  constitute  the  sinking  fund  for  the 
redemption  of  the  city  debt,  or  as  much  as  they  can,  in  the  pur- 
chase of  stocks  created  by  the  corporation  of  the  city  of  New 
York,  at  the  market  price,  not  exceeding  the  par  value  thereof ; 
and  if,  at  any  time,  such  investments  cannot  be  made  at  par, 
then  the  said  commissioners  shall  be  authorized  to  invest  the 
said  moneys,  or  such  part  thereof  as  they  may  see  fit,  either  in 
the  purchase  of  the  said  stock,  or  the  stock  of  the  State  of 
New  York,  or  the  stock  of  the  United  States,  notwithstanding 
such  stocks  may  be  above  the  par  value  thereof." 

Section  5  makes  it  imperative  to  give  preference  to  dty  stock 
if  it  can  be  procured  at  a  reasonable  rate. 

Section  6  permits  them  to  sell  the  United  States  or  State 
stock  and  invest  the  proceeds  in  city  stock,  and  section  7  pro- 
vides that  if  they  "  shall  have  invested  any  part  of  the  said 
fund  in  the  purchase  of  city  stock,  and  shall  at  any  time  there- 
after be  enabled  to  purchase  any  of  the  city  stock  which  shall 
be  by  its  terms  redeemable  at  an  earlier  day,  they  may  forth- 
with sell  the  same  and  invest  the  net  proceeds  in  such  other 
dty  stock,  if  in  their  opinion  such  exchange  shall  be  desirable 
and  beneficial  to  the  public  interest,"  and  it  also  declares  (§  10, 
id.)  that  "  the  city  stock  which  shall  be  purchased  by  the  com- 
missioners shall  not  be  canceled  by  them  until  the  final  re- 
demption of  the  said  stock,  and  all  interest  accruing  thereon 
shall  regularly  be  carried  to  the  said  sinking  fund  for  the  re- 
demption of  the  city  debt." 

We  are  referred  to  no  ordinance  of  later  date  which  in  any 
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material  particnlar  changes  the  scheme  which  the  ordinance  of 
1844  re^nacts  or  establishes ;  but  before  considering  the  effect 
of  these  provisions,  it  is  important  to  look  at  subsequent  stat- 
utes which  bear  upon  this  matter.  In  1845  (Laws  of  1845, 
chap.  225)  it  was  declared  that  the  ordinance  last  referred  to  — 
that  of  1844  —  should  not  be  amended  without  the  consent  of 
the  legislature,  except  by  appropriating  to  and  for  the  purpose 
of  the  sinking  fund  additional  revenue,  and  that  it  should 
"remain  in  full  force  until  the  whole  of  the  debt  created  for 
the  introduction  of  the  Croton  water  into  the  city  of  New  York 
should  be  fully  redeemed." 

The  provision  of  section  7  (supra)  of  that  ordinance,  taken 
in  connection  with  section  10  {supra),  is  cited  by  the  respond- 
ent as  having  a  material  bearing  upon  the  question  before  us. 
It  is  said,  however,  for  the  appellant,  that  so  far  as  the  ordi- 
nance (§  7)  confers  power  upon  the  commissioners  to  sell  stock 
after  its  purchase  by  them,  it  was  repealed  by  the  Laws  of 
1873  (§  102,  chap.  335),  which  declares  "It  shall  be  lawful  for 
the  commissioners  of  the  sinking  fund  of  the  city  of  Kew 
York  in  their  discretion,  and  they  are  hereby  empowered  in 
such  discretion  to  cancel  any  portion  of  the  indebtedness  of 
the  said  city  held  by  them,  whi<ih  is  by  law  redeemable  from 
the  sinking  fund,  and  to  sell  any  stocks  and  bonds  which  they 
may  hold  that  are  not  payable  from  said  fund,  and  with  the 
proceeds  of  such  sale  of  stocks  and  bonds  to  buy  any  other 
stocks  and  bonds  which  are  payable  from  said  fund." 

We  shall  refer  again  to  the  clause  permitting  cancellation, 
but  upon  the  proposition  just  referred  to  it  is  not  material,  for 
no  act  of  that  kind  has  been  attempted.  Nor  can  we  give  to 
the  other  branch  of  the  sentence  the  effect  claimed  for  it  by  the 
learned  counsel  for  the  appellant.  The  act  of  1873  {suj>r(ij 
§  119)  expressly  declares  that  the  ordinances  of  the  common 
council  of  the  city  of  New  York  then  in  force  should  so  con- 
tinue. The  ordinance  of  1844  was  one  of  them.  It  was,  as 
we  have  seen,  rendered  inviolable  by  the  act  of  1845  {stipra\ 
and  we  can  discover  no  intention  in  the  act  of  1873  to  derogate 
in  any  way  from  the  power  conferred  by  the  ordinance.    The 


1886.]   Bk.  for  SAv'as,  etc.,  et  al.  v.  Gra.cb,  etc.,  et  al.  323 

Opinion  of  the  Ck)art,  per  Danforth,  J. 

coutention  of  the  learned  counsel  is  that'  all  city  bonds  and 
stock  are  payable  from  the  sinking  fund,  and  as  the  statutes 
permit  the  sale  of  such  only  as  are  not  payable  from  the  sinking 
fund,  the  permission  to  sell,  given  by  the  ordinances,  is  repealed. 
It  might  be  conceded  that  if  the  assumption  of  fact  and  its  appli- 
cation be  as  claimed,  the  authority  given  by  the  ordinance  and 
the  authority  given  by  the  statute  cannot  co-exist.  The  ordi- 
nance permitting  the  sale  of  any  city  stock,  when  that  redeem- 
able at  an  earlier  date  can  be  purchased,  while  the  statute  takes 
no  notice  of  this  distinction,  but  allows  only  such  stocks  or 
bonds  as  Are  not  payable  from  the  fund,  to  be  sold.  .  "We  cannot 
learn  from  the  complaint  that  there  are  no  city  stocks  or  bonds 
other  than  those  payable  from  the  sinking  fund.  A  repeal  by 
implication  can  only  be  presumed  in  a  clear  case,  ai\d  upon  the 
statement  in  the  complaint  We  cannot  say  tliat  effect  could  not 
be  given  to  the  ordinance  and  also  to  the  statute.  It  seems 
apparent  then  that  the  stock  of  the  city,  when  issued,  repre- 
sents an  indebtedness  of  the  city ;  while  held  by  the  commis- 
sioners it  is  the  basis  of  increase  by  interest  computed  thereon, 
which  must  be  regularly  carried  to  the  sinking  fund,  and  the 
stock  may  again  be  put  upon  the  market,  where  it  becomes  a 
valid  obligation,  even  if  it  had  for  a  time  ceased  to  be  a  debt 
of  the  city.  Prom  the  time  of  its  inception  then  to  its  final 
redemption  it  is  the  subject  of  sale ;  at  all  times  the  basis  of 
interest,  and,  in  the  hands  of  all  owners  save  the  commissioners, 
a  part  of  the  apparent  indebtedness  of  the  city.  When  then 
is  it  to  be  deemed  paid  ?  Although,  as  I  have  already  sug- 
gested, the  necessary  consequence  of  purchase  was  extinguish- 
ment of  the  debt,  we  find  in  1844  a  prohibition  against  cancel- 
lation of  the  evidence  of  it,  accompanied  by  permission,  for  a 
certain  purpose,  to  put  it  again  in  circulation.  The  statute  last 
cited,  however  (that  of  1873),  becomes  very  important,  not 
only  in  removing  the  prohibition  against  cancellation,  but  as 
disclosing  the  legislative  understanding  as  to  the  true  condition 
and  character  of  the  stock  while  in  the  hands  of  the  commis- 
Bioners.  £y  that  act  it  was  made  lawful  for  them,  without  the 
jipplication  of  any  fund  or  the  interposition  of  the  city  treas- 
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urer  or  other  financial  agent  of  the  city,  without  new  considera- 
tion, in  form  or  sabfitance,  but  in  their  mere  discretion,  to 
cancel,  that  is,  to  wipe  out  any  portion  of  the  indebtedness  of 
the  city  held  by  them  which  is  by  law  redeemable  from  the  sink- 
ing fund,  and  that  in  view  of  the  provisions  of  the  ordinance 
of  1844  {supra),  includes  all  of  it.  Clearly  the  legislature 
looked  upon  the  stock  so  held  by  commissioners  as  already 
redeemed  or  paid,  and  while  it  is  diflEicult  to  see  why  its  cancel- 
lation should  have  at  any  time  been  prohibited,  it  is  made 
apparent  by  this  statute  that  the  purpose  was  one  of  form 
only  and  not  of  substance.  Its  actual  cancellation  deprived  it 
of  no  efficacy,  for  by  redemption  it  was  already  for  all  practical 
purposes  extinguished. 

But  notwithstanding  all  this  we  cannot  overlook  the  fact 
that  if  the  ordinance  of  1844  (§  7)  is  still  in  force,  the  commis- 
sioners may,  in  the  exercise  of  a  like  discretion,  sell  the  city 
stock  at  any  time  held  by  them.  This  is  permitted,  however, 
for  a  single  purpose  —  to  buy  with  the  proceeds  of  such  sale 
other  city  stock  redeemable  at  an  earlier  day,  and  the  charac- 
ter of  the  transaction  is  indicated  by  the  terms  on  which  alone 
it  may  take  place,  viz. :  if  in  the  opinion  of  the  commissioners 
"  such  exchange  shall  be  desirable  and  beneficial  to  the  public 
interest."  This  word  "  exchange "  declares  the  nature  of  an 
act,  the  result  of  .which  does  not  enlarge  the  body  or  amount 
of  indebtedness  for  which  taxation  is  possible.  Stock  of  the 
State,  or  of  the  United  States,  may  be  sold.  City  stock  may 
be  "  exchanged  "  by  the  commissioners,  and  the  annual  report 
of  their  proceedings  must  specify  the  disbursements,  purchases, 
'^  exchanges"  and  sales  made  by  them.  (§  15  of  same  or- 
dinance.) 

The  view  already  expressed  as  to  the  effect  of  purchase,  and 
the  meaning  of  the  word  ^^  redemption,"  as  used  in  the  sinking 
fund  ordinance,  finds  confirmation  in  the  statute  of  1878  (Chap. 
383),  which  provides  that  "  the  fund  known  as  ^  the  sinking 
fund  of  the  city  of  New  York,  for  the  redemption  of  the  city 
debt,'  shall  be  continued,  and  any  excess  there  may  be  in  said 
fund,  after  providing  for  the  payment  of  the  bonds  and  stocks 
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of  said  city,  payable  therefrom,  as  provided  by  law,  shall  form 
a  fond  for  the  payment  of  other  bonds  and  stocks  of  said  city 
and  county,  as  by  this  statute  provided,"  and  declares  that  the 
moneys  and  revenues  of  the  city,  constituting  the  sinking  fund, 
shall  continue  to  be  appropriated  to  the  fund,  until  all  of  said 
bonds  and  stocks  of  the  city  shall  be  fully  and  finally  redeemed. 
Indeed  in  all  the  statutes  and  ordinances  relating  to  the  sinking 
fund,  we  find  the  words  *'  purchase,"  "  redemption  "  and  "  pay- 
ment" used  interchangeably,  evidently  referring  to  an  act 
which  in  ordinary  transactions,  when  performed  by  the  debtor 
or  the  agent  of  the  debtor,  operates  to  discharge  or  extinguish 
a  debt  or  obligation. 

The  argument  of  the  respondent  has  been  instructive.  Its 
object  is  to  show  that  the  city  stocks  purchased  by  the  com- 
missioners are  held  by  them  as  an  investment,  to  be  applied 
ultimately  indeed  m  payment  of  the  city  debt,  but  not  inmie- 
diately,  or  by  the  act  of  purchase.  That  by  it,  provision  merely 
is  made  for  payment  of  the  city  debt,  and  that  until  the  period 
of  final  payment  arrives,  the  stock  remains  a  debt  of  the  city 
yBL  all  respects  as  it  was  before.  If  that  be  so,  the  sinking  fund 
would  seem  to  have  been  established  for  no  purpose;  that  al- 
though many  millions  of  money  belonging  to  the  city  have 
been  paid  out  of  it  in  order  that,  according  to  the  law  of  its 
creation,  "  the  redemption  of  the  New  York  city  stocks  may 
be  regularly  progressing,"  no  progress  lias  been  made.  The 
entire  debt  exists,  but  as  to  part  a  change  of  creditors  only. 
But  the  object  of  every  sinking  fund  is  to  diminish  the  debt 
whose  existence  warranted  its  foundation,  and  this  general 
principle  lies  at  the  foundation  of  the  scheme  provided  for  the 
city  of  New  York.  The  construction  we  give. to  it  cannot 
lead  to  a  diversion  of  the  fund,  but  to  the  accomplishment  of 
its  object. 

It  satisfies  also  the  intent  of  the  constitutional  prohibition. 
That  is  aimed  at  an  actual,  not  a  theoretical  indebtedness  —  at 
a  substantial  liability  which  can  be  discharged  only  by  the  en- 
forcement of  a  tax  or  an  assessment  which,  when  levied,  will 
be  a  charge  upon  the  tax  payer  and  a  burden  for  him  to  re- 
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movG  —  not  a  formal  obligation  which  may  remain  as  evidence 
of  a  once  existing  debt,  but  which  can  in  no  way  be  regarded 
as  a  present  debt  to  be  enforced,  and  which,  if  not  before  can- 
celed in  the  discretion  of  the  commissioners,  becomes  waste 
paper  by  the  mere  efflux  of  time. 

We  hold  that  the  stock  purchased  is  not  a  debt  against  the 
city  within  the  meaning  of  the  constitutional  prohibition. 
Nevertheless  payment  of  interest  upon  it  may  be  compelled, 
because  for  that  purpose  the  ordinance  expressly  enacts  that  all 
interest  accruing  upon  the  purchased  stock  shall  regularly  be 
carried  to  the  sinking  fund  for  the  redemption  of  the  city  debt. 
It  is  by  force  of  the  ordinance  that  interest  is  to  be  credited, 
not  by  reason  of  the  contract  or  the  terms  upon  which  tlie 
stock  was  issued.  Nor  could  that  interest  or  other  money  be 
applied  in  payment  of  the  stock  held  by  the  commissioners. 
That  was  paid  by  the  purchase,  yet  if  the  argument  of  the 
respondent  should  prevail,  it  must  be  paid  again  before  its  ex- 
tinguishment. 

The  question,  then,  really  comes  to  this:  What  amount 
would  be  required  to  pay  off  the  city  debt  if  it  all  came  pre»^ 
ently  to  maturity?  Only  one  answer  seems  possible  — 
$92,000,000,  or  so  much  as  is  equal  to  its  bonds  or  stock,  not 
including  that  held  by  the  sinking  fund.  The  theory  of  the 
respondent  is  that  the  commissioners  would  even  then  be  re- 
quired to  exact  payment  from  the  city.  We  find  no  founda- 
tion or  reason  for  the  argument.  A  debt  once  paid  has  no 
existence,  and  it  is  impossible  that  taxation  should  be  resorted 
to  in  order  to  meet  a  fanciful  objection,  or  an  obligation  which  by 
redemption  is  in  the  hands  of  the  debtor.  Such  may  be  the 
apparent,  it  is  not  the  real  debt.  The  result  reached  by  us  in 
no  respect  impairs  the  validity,  or  diminishes  the  usefulness  of 
the  sinking  fund.  It  will  still  serve  the  purposes  for  which  it 
was  created,  in  securing  the  redemption  of  the  city  stocks  and 
the  upholding  of  its  credit. 

We  have  not  overlooked  the  provisions  of  the  act  of  1878, 
upon  which  much  reliance  is  placed  by  the  learned  counsel 
for  the  respondent,  especially   section  4,  which  enacts  that 
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^^  between  the  city  and  .its  creditors,  holders  of  its  bonds  and 
stocks  as  aforesaid,  there  shall  be,  and  there  is  hereby  declared 
to  be  a  contract  that  the  funds  and  revenues  of  the  city  and 
the  funds  to  be  collected  from  assessments  as  aforesaid,  by  this 
statute  pledged  to  the  sinking  fund  for  the  redemption  of  the 
city  debt,  shall  be  accumulated  and  applied  only  to  the  pur- 
poses of  said  sinking  fund,  until  all  of  said  debt  is  fully 
redeemed  and  paid  as  herein  provided." 

It  relates  to  the  funds  and  revenues  of  the  city,  and  to  the 
management  of  the  sinking  fund  itself,  and  not  to  the  effect  of 
purchase  upon  the  city  stock  bought  by  its  moneys.  That  stock 
can  in  no  sense  be  regarded  as  security.  Its  extinguishment 
increases  the  value  of  the  stock  or  city  debt  held  by  its 
creditors. 

We  are  unable  to -agree  with  the  learned  court  below  upon 
the  only  question  presented  by  this  appeal.  Its  judgment 
should,  therefore,  be  reversed.  It  follows  that  the  injunction 
order  should  also  be  reversed,  and  as  the  point  upon  which  the 
demurrer  turns  cannot  be  obviated  by  an  amended  pleading, 
the  complaint  should  be  dismissed,  wij;h  costs,  and  in  this  court 
with  costs  of  one  appeal. 

All  concur. 

Judgment  accordingly. 


Henby  Stedekbr,  Respondent,  v,  Hbnby  O.  Bebnabd,  Im» 
pleaded,  etc..  Appellant. 

The  common-law  rule  that  in  an  action  against  several  defendants  npon  an 
aUeged  joint  contract,  the  plaintiff  mast  fail  unless  he  establishes  the 
joint  liabiUtj  of  all  the  defendants  is  no  longer  the  rale  of  procedure  in 
this  State. 

Under  the  Code  of  Civil  Prooedare  (§  1305),  and  it  seems  under  the  former 
Code  of  Procedure  (g  274),  where  in  such  an  action  a  separate  liability 
of  one  or  more  of  the  defendants  is  established  on  the  trial,  judgment 
may  be  taken  against  such  defendant  or  defendants. 

Where  in  such  an  action  one  of  the  defendants,  while  denying  in  his  answer 
the  joint  liabiUty  avers  fActs  which  show  that  the  plaintiff  is  entitled  in 
any  event  to  a  separate  judgment  against  him,  the  plaintiff  may  before 
trial  of  the  issue  no  made  apply  for  judgment  against  him. 
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In  an  action  upon  a  check  signed  in  the  name  of  a  firm»  of  which  defendants 
were  the  indiTidaal  members,  defendants  joined  in  an  answer  which  de- 
nied that  the  check  was  executed  by  the  copartnership,  but  averred  in 
substance  that  it  was  made  hy  defendant  B.  for  his  own  purposes  and  not 
in  the  business  of  the  firm,  which  was  known  to  plaintiff  when  he  received 
it.  JEfeldf  that  plaintiff  was  entitled  to,  and  might  apply  to  the  court  be- 
fore trial  for  judgment  upon  the  pleadings  against  B, 

(Ajrgued  April  14, 1886;  decided  April  80,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  June  25,  1883,  which 
affirmed  a  judgment  against  defendant  Bernard,  entered  upon 
an  order  of  Special  Term. 

The  complaint  in  this  action  alleged  in  substance  that  de- 
fendants were  copartners  doing  business  under  the  firm  name 
of  H.  O.  Bernard  &  Co. ;  that  said  firm  executed  and  delivered 
to  plaintiff  a  check  for  $5,000,  which  was  dishonored  on  pre- 
sentation to  the  bank  upon  which  it  was  drawn. 

The  answer  denied  that  the  check  was  made  on  behalf  of  or  by 
the  firm,  or  in  its  business;  but  averred  in  substance  that  it  was 
executed  by  defendant  Bernard  individually  in  his  private 
business,  all  of  which  was  well  known  to  plaintiff  when  he 
took  it.  On  motion  by  plaintiff  for  judgment  against  the  de- 
fendants on  account  of  the  frivoloushess  of  the  answer,  the 
court  gave  judgment  against  Bernard  and  directed  that  the 
action  be  severed  and  prosecuted  against  the  other  defendants 
with  leave  to  them  to  amend  their  answer. 

James  M.  Smith  for  appellant.  If  the  answer  was  good 
as  to  one  defendant,  it  Was  good  as  to  all.  {Thompson  v.  Erie 
M.  Co.,  45  N.  Y.  468,  472,  474,  481.)  If  either  of  the  de- 
fenses set  up  in  the  answer  is  available  it  cannot  be  stricken 
out  as  frivolous.  {People  v.  McComher,  18  N.  Y.  326.)  The 
answer  was  not  frivolous.  {Thompson  v.  Erie  H.  Co.j  45  N. 
Y.  468,  474 ;  Munger  v.  Shm/non,  61  id.  261 ;  Briggs  v. 
Bergen,  23  id.  163 ;.  Youngs  v.  KerU,  46  id.  672 ;  Strong  v. 
Sproul,  63  id.  498 ;  Cook  v.  Warren,  88  id.  39 ;  Dixcm  C.  Co. 
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V.  N.  T.  Steel  Warha,  57  Barb.  447.)  The  action  being  a 
joint,  and  not  a  joint  and  several  action  as  against  the  defend- 
ants, it  was  error  to  enter  a  separate  judgment  against  one  of 
the  defendants  without  an  amendment  of  the  complaint. 
{P&rry  v.  Cheater,  53  K  T.  242 ;  Marks  v.  Mead,  1  Abb. 
63  ;  Newdecher  v.  EohUberg,  81  K  T.  301 ;  Wright  v.  Dda- 
field,  25  id.  226 ;  Took^  v.  AmovM,  76  id.  307 ;  Brown  v. 
Eychman,  12  How.  Pr.  313 ;  KeUy  v.  Ba/meU,  16  id.  135.) 
The  notice  given  to  defendant,  that  the  answer  was  not  prop- 
erly verified,  is  not  available  for  the  plaintiff.  He  did  not 
comply  with  the  requirements  of  the  law.  He  should  have 
specified  the  particular  defects  complained  of.  {Snape  v. 
CHlbert,  13  Hun,  494  ;  Chemung  Bk.  v.  Hudson,  10  How.  133  ; 
Broadway  Bk.  v.  Danforth,  7  id.  264 ;  Sawyer  v.  Schoon- 
maker,  8  id.  198.)  The  verification  is  not, insufficient.  It  is 
a  substantial  compliance  with  the  requirements  of  the  Code. 
(  WUken  v.  Oilman,  13  How.  Pr.  227 ;  Nienherger  v.  Well, 
24  Hun,  347.)  A  denial  upon  information  ai^d  belief  is  not 
frivolous.  {Nieuberger  v.  Webb,  24  Hun,  .347;  Cook  v. 
Warren^  88  N.  T.  37.)  Where  the  complaint  charges  a  joint 
liability  and  the  answer  puts  that  question  in  issue,  the  issue 
must  be  disposed  of  by  a  trial  and  not  upon  expaHe  affidavits. 
{Fielden  v.  Zahens,  2  Abb.  Ct.  App.  Dec.  Ill,  115, 118 ; 
Wright  V.  Ddafidd,  25  K  Y.  268,  270 ;  Kay  v.  Whittaker, 
44  id.  565,  571 ;  Thompson  v.  Erie  B.  Co.,  45  id.  472,  473; 
Youngs  v.  Kent,  46  id.  674.'i 

John  Oraham  for  respondent.  A  judgment  may  be  directed 
where  an  answer  is  frivolous.  (Code  of  Cit.  Pro.,  §'537.) 
When  several  defendants  are  sued  and  one  interposes  a  frivo- 
lous defense  or  makes  default,  a  separate  judgment  may  be 
taken  as  to  that  one.  (Code  of  Civ.  Pro.,  §§  1204, 1205, 1206  ; 
Fielden  v.  Lahms,  6  Abb.  Pr.  pT.  S.]  341 ;  McLUosh  v. 
Ensign,  28  N.  T.  169 ;  Harrington  v.  Higham,  10  Barb.  624 ; 
Pwrker  v.  Ja^kson^  16  id.  33 ;  Brum^kUl  v.  Jamss,  1  Kern. 
294.)  The  answer  was  ineffective  for  any  purpose.  {Fleisoh- 
man  v.  Stem,  90  N.  Y.  110, 114.)  Where  a  party  elects  to 
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take  jadgment  against  one  of  several  liable  upon  the  same 
security,  the  security  becomes  merged  in  the  judgment. 
{Oandee  v.  Smithy  93  N.  T.  349 ;  Davis  v.  Mayor^  eto.j  14  id. 
506.) 

Andrews,  J.  There  is  no  denial  in  the  answer,  of  the  aver- 
ment in  the  complaint  that  the  defendant  Bernard,  executed 
the  check  in  the  firm  name  of  H.  O.  Bernard  <fe  Oo.  Regard- 
ing the  answer  in  the  light  most  favorable  to  the  defendant,  it 
simply  denies  that  the  check  was  made  by  the  copartnership, 
and  this  denial  is  coupled  with  the  averment  that  it  was  made 
by  the  defendant  Bernard,  for  his  own  purposes,  and  not  in  the 
business  of  the  firm,  which  was  known  to  the  plaintiff  when  he 
received  it.  Upon  the  pleadings  the  defendant  Bernard,  by  his 
own  showing,  was  in  any  event  liable  upon  the  check.  If  the 
action  had  gone  to  trial  upon  the  issue  presented,  and  it  had 
been  found  in  favor  of  the  defendants,  the  plaintift  would 
nevertheless  have  been  entitled  to  judgment  against  Bernard 
individually.  The  common-law  rule  that  in  an  action  against 
several  defendants  upon  an  alleged  joint  contract,  the  plaintiff 
must  fail  unless  he  establishes  the  joint  liability  of  all  the  de- 
fendants, is  no  longer  the  rule  of  procedure  in  this  State.  By 
the  former  Code  (§  274)  the  court  was  authorized  in  an  action 
against  several  defendants,  to  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  was  proper.  The  court  in  constru- 
ing this  provision,  did  not  limit  its  application  to  cases  of  joint 
and  several  liability,  but  considered  it  as  authorizing  a  separate 
judgment  where  a  separate  liability  of  some  of  the  defendants 
was  established  on  the  trial,  although  the  cause  of  action,  as  al- 
leged in  the  complaint,  was  joint  only.  {Mcintosh  v.  JBhsign,  28 
N.  T.  169 ;  Fidden  v.  Lahem,  2  Abb.  Ct.  App.  Dec.  111.) 
Section  1205  of  the  present  Code  is  quite  as  comprehensive 
as  section  274  of  the  former  Code,  and  requires  the  same  con- 
struction. The  plaintiff,  however,  was  not,  we  think,  bound  to 
await  the  trial  of  the  issue  before  applying  for  judgment  against 
the  defendant  Bernard.     He,  not  having  denied  that  he  made 


1886.]  Rome  Savings  Bank  v.  Krug.  331 

Statement  of  case. 

the  check,  but  on  the  contrary  having  alleged  under  oath,  in  his 
joint  answer  with  the  other  defendants,  that  it  was  his  individ- 
ual obligation,  and  not  that  of  the  firm,  cannot  object  if  the 
plaintiff  takes  him  at  his  word,  and  elects  so  to  consider  it.  We 
perceive  no  good  reason  why  the  plaintiff  may  not  in  a  case 
like  this,  apply  to  the  court  before  the  trial  of  the  issue,  for 
judgment  against  the  party,  who,  in  his  answer,  while  denying 
the  joint  liability,  at  the  same  time  avers  facts  which  show  that 
the  plaintiff  is  entitled  in  any  event,  as  against  him,  to  a  sepa- 
rate judgment.  We  are  not  concerned  with  the  position  in 
which  the  other  defendants  will  be  placed  by  the  separate 
judgment  against  Bernard.  They  do  not  appeal,  and  whether 
the  judgment  against  Bernard  merges  and  extinguishes  any 
remedy  against  them,  it  is  unnecessary  to  consider.  (See  Oan- 
dee  V.  Smith,  93  K  T.  349.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Home  Savings  Bank.  Respondent,  v.  John  Krug,  Impleaded, 
etc.,  Appellant. 

Plaintiff,  a  savingB  bank,  in  1871  loaned  upon  a  note  signed  bj  twenty-one 
persons  $3,000,  and  apon  another  signed  \sj  thirteen  $2,000.  The  loans 
were  for  the  benefit  of  a  church,  but  to  and  on  the  credit  of  the  makers. 
In  1874,  to  pay  the  balance  due  on  the  notes  and  to  take  up  the  same,  de- 
fendants, forty  in  number,  gave  their  note  payable  on  demand.  In  an 
action  upon  the  note,  KeLdy  that  conceding  the  bank  had  no  authority,  under 
its  charter  (Chap.  824,  Laws  of  1851),  to  loan  its  moneys  upon  the  original 
notes,  and  that  they  **  were  void  as  securities"  (as  to  which  qynBre\  yet  it 
could  recover  against  the  makers  the  moneys  loaned,  and  having  taken 
the  note  in  suit  in  satisfaction  of  that  cause  of  action,  and  having  surren- 
dered the  notes  which  were  the  evidence  thereof,  it  was  founded  on  a 
good  'consideration,  was  in  no  sense  unlawful,  and  was  enforceable 
against  the  makers;  also  that  as  the  note  in  suit  was  made,  at  least  in 
part,  by  strangers  to  the  former  notes,  it  could  not  be  said  that  it  was 
taken  simply  in  exchange  for  them. 

(Argued  April  15, 1886;  decided  AprU  30,  1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  5,  1884,  which  affirmed  a  judgment  in 
favor  of  plaintiflE,  entered  upon  a  verdict.  (Reported  below, 
32  Hun,  270.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

WiUiam  Keman  for  appellant.  By  the  act  creating  the 
plaintiff  and  the  amendment  thereto,  the  plaintiff  was  not  au- 
thorized to  loan  any  of  the  money  deposited  with  it  upon  the 
promissory  notes  of  individuals,  and  was  prohibited  by  law 
from  making  such  loans ;  therefore  the  two  notes  in  exchange  for 
which  the  note  in  suit  was  given  werp  void ;  and  the  note  in 
suit  was  and  is  likewise  void  and  furnishes  no  ground  of  ac- 
tion against  the  appellant.  {N.  T,  Fireman^ 8  Ins,  Co.  v.  Ehfy 
2  Cow.  678,  682 ;  People  v.  Utica  Ins.  Co,,  15  Johns.  383 ; 
Bk.  ofSalina  v.  AUord,  31  N.  T.  474 ;  1  R.  S.  600,  §  4,  tit 
3,  chap.  18 ;  1  R.  S.  712,  §§  3-5 ;  N.  Y.  St.  Z.  cfe  Tr.  Co.  v. 
JETelmer,  77  N.  T.  64 ;  Pratt  v.  Short,  79  id.  437,  443 ;  JVo. 
H.  Ins,  Co,  V.  Lavrrenoe,  3  "Wend.  483 ;  Laws  of  1851,  chap& 
100,  138,  245,  293,  469;  Laws  of  1875,  chap.  371,  §  27;  An- 
nual Report  Banking  Dept.  for  1878, 45,  54 ;  Payne  v.  Bar- 
num,  59  How.  Pr.  303 ;  Laws  of  1839,  chap.  242 ;  Laws  of  1842, 
chap.  304.)  The  cause  of  action,  if  one  existed,  for  money 
loaned  to,  or  had  or  received  by  the  defendant,  was  a  separate 
and  direct  cause  of  action  from  the  note,  and  before  it  could  be 
enforced  or  tried,  it  was  necessary  to  allege  it  in  the  complaint. 
{Ferguson  v.  Ferguson,  2  Comst.  360 ;  Kdsey  v.  Western^  2 
id.  506;  N,  7.  C  Ins.  Co,  v.  Nat.  Ins.  Co.,  20  Barb.  473; 
Borne  ExcKge  Bk.  v.  Fames,  1  Keyes,  592 ;  N.  T.  Z.  cfe  Tr. 
Co.  V.  Helmer,  77  N.  T.  64-72.)  The  appellant  never  had 
the  money  or  any  part  of  it,  and  was  not  liable  for  it,  and  no 
recovery  could  be  had  against  him  for  it.  (  Utica  Ins.  Co.  v. 
Cadwell,  3  Wend.  296,  302;  Pennington  v.  Toionsend,  7 
id.  276,  281.) 

B',  F.  Sickds  for  respondent.      The  taking  of  the  note  by 
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the  eavings  bank  was  not  contrary  to  any  statute  prohibition, 
nor  was  it  even  tUira  vires  in  any  sense,  or  without  statutory 
authority,  but  was  in  strict  conformity  to  its  charter,  and  the 
plaintiff  had  a  perfect  right  to  take,  hold  and  collect  it.  (Laws 
of  1851,  chap.  324,  §  6  ;  Laws  of  185 Y,  chap.  186,  §  1;  Laws 
of  1865,  chap.  150.)  Even  if  it  were  ttUra  virea^  or  beyond 
the  power  of  the  corporation  to  loan  money  on  personal  secu- 
rity, or  even  though  it  were  expressly  prohibited ;  still  the  loan 
and  the  security  would  be  valid,  unless  the  statute  declared  it 
to  be  void.  Even  when  the  statute  declares  a  discounted 
note  to  be  void,  any  security  taken  as  collateral  to  it  is  valid. 
(U.  S.  E.  S.,  §  5200 ;  Stephens  v.  Manongahela  Nat.  Bk.,  32 
Am.  Eep.  438,  444;  O^Hare  v.  Second  Nat.  Ek.  TUuaviae, 
27  P.  F.  Smith,  96  ;  Gold  Mining  Co.  v.  Nat.  BTc.,  96  U.  S. 
640,  642 ;  Panghum  v.  Weailake^  86  Iowa,  646 ;  Vvning  v. 
Brieker,  14  Ohio  St.  331 ;  MoU  v.  U.  S.  Trust  Co.,  19  Barb. 
568,  571 ;  Burd  v.  Green,  17  Hun,  327 ;  Burd  v.  KeUy,  78 
K  Y.  588;  Bider  Life  Baft  Co.  v.  BoacK,  97  id.  378.) 
Even  where  the  statute  declares  a  discounted  note  to  be  void, 
the  court  will  hold  the  loan  made  upon  it  to  be  valid,  and  will 
enforce  the  payment  out  of  any  collateral  security.  {Pratt  v. 
Eaton,  18  Hun,  293 ;  79  N.  T.  449 ;  N.  T.  State  L.  <& 
Tr.  Co.  V.  Edmer,  77  id.  64;  32  Hun,  270.)  The  plea 
of  uUra  vires,  as  a  general  rule,  will  not  prevail,  whether 
interposed  for  or  against  a  corporation  when  it  will  not  advance 
justice;  but  will,  on  the  other  hand,  accomplish  a  legal  wrong. 
{Whitnet/  Arms  Go.  v.  Barlow,  63  K  T.  63,  68,  69,  71; 
Alger  v.  Miller,  56  Barb.  227,  232;  State  of  N.  T.  v.  City 
of  Buffalo,  2  Hill,  434;  In  re  Patterson,  18  Hun,  224; 
BisseU  V.  Mich.  So.,  etc.,  E.  Co.,  22  N.  T.  269,  270,  271, 
272 ;  At.  St.  Bk.  v.  Savery,  82  id.  306,  307 ;  Bk.  B.  <&  U.  B. 
B.  Co.  V.  GUvrke,  25  id.  208;  SUam  Nav.  Co.  v.  y^eed,  17 
Barb.  368 ;  Parish  v.  Wheder,  22  N.  T.  494 ;  Bid^  Z. 
Baft  Go  V.  Boach,  97  id.  378.)  The  note  in  suit  having  been 
given  as  part  of  the  consideration  for  the  surrender  of  the 
original  notes,  it  was  founded  on  a  good  consideration  and  was 
not  unlawful.  {PraU  v.  Short,  79  N.  T.  487;  PraU  r. 
Eaton,  id.  449.) 
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Eabl,  J.  The  plaintiff  is  a  savings  bank  organized  nuder 
the  act  chapter  324  of  the  Laws  of  1851,  by  which  it  was  em- 
powered to  receive  on  deposit  money  and  invest  the  same  in 
securities  or  stocks  of  this  State  or  of  the  United  States,  or  in 
the  stock  or  bonds  of  any  city  authorized  to  be  issued  by  the 
legislature,  or  in  such  other  manner  as  was  authorized  by  the 
act.  The  act  further  provided  that  no  money  deposited  in  the 
bank  should  be  invested  except  in  the  securities  or  stocks 
mentioned  in  opposition  to  the  vote  of  any  trustees,  but  that 
by  the  consent  and  approbation  of  all  the  trustees  present  at  a 
regular  meeting,  amounts  not  exceeding  $3,000,  to  any  indi- 
vidual, might  be  loaned  On  unincumbered  productive  real  es- 
tate worth,  exclusive  of  buildings  thereon,  at  least  double  the 
amount  to  be  secured  thereby ;  and  that  it  should  be  the  duty 
of  the  trustees  to  invest,  as  soon  as  practicable,  in  public  stocks 
or  public  securities,  or  in  bonds  and  mortgages,  as  provided  for 
in  the  act,  all  sums  received  by  them  beyond  "  an  available  fund 
of  not  exceeding  $25,000,  or  not  exceeding  one-third  of  the 
total  amount  of  deposits,"  at  the  discretion  of  the  trustees, 
which  they  might  keep  to  meet  the  current  payments  of  the 
bank,  and  which  might  by  them  be  ^' kept  on  deposit,  on  in- 
terest or  otherwise,  or  in  such  available  form  "  as  they  might 
direct. 

In  1871  the  bank  loaned  $3,000  upon  a  note  signed  by 
twenty-one  persons,  and  $2,000  upon  a  note  signed  by  thir- 
teen peraons.  Those  loans  were  made  for  the  benefit  of  St 
Joseph's  Church  at  Rome,  but  upon  the  credit  of  the  makers  of 
the  notes  to  one  of  whom  the  money  was  delivered.  On  the 
1st  day  of  July,  1874,  the  bank  still  held  those  notes,  upon 
which  there  remained  due  $3,500,  and  to  pay  that  sum  and  to 
take  up  the  notes  it  took  the  note  in  suit  for  $3,500,  payable 
to  it  on  demand  and  signed  by  the  defendant  and  thirty-nine 
other  persons.  The  note  not  having  been  paid,  this  action  was 
commenced  against  all  the  makers  thereof,  and  the  defendant 
Krug  interposed  as  a  defense  that  the  note  was  not  one  of  the 
securities  which  the  bank  was  authorized  to  take  and  invest  in, 
and  that  it  was,  therefore,  unlawful  and  void.  Judgment  was 


1886.]  Bomb  Savings  Bake  t;.  Keuo.  335 

Opinioa  of  the  Coart,  per  Earl,  J. 

rendered  agaiost  him  and  the  other  defendants  and  upon  ap- 
peal therefrom  to  the  General  Term  it  was  affirmed.  It  was 
there  Held  that  the  available  funds  which  the  bank  was  re- 
quired to  keep  to  meet  its  current  payments  could  be  invested 
upon  personal  security,  payable  upon  demand  with  interest ; 
and  hence  that  this  note  was  not  illegal  or  unlawful.  It  was 
also  held  that  the  taking  of  the  note  was  not  an  immoral  act ; 
that  even  if  the  bank  was  not  authorized  hy  the  statute  to  take 
it,  it  was  not  declared  void ;  that,  therefore,  the  taking  of  the  note 
was  at  most  ttUra  vires  on  the  part  of  the  bank,  and  the  defend- 
ants having  received  the  consideration  for  the  note  could  not 
set  up  the  want  of  power  to  shield  themselves  from  a  just  lia- 
bility.   . 

We  do  not  deem  it  important  to  determine  whether  these 
views  which  entered  into  the  judgment  of  the  General  Term 
were  sound  or  not,  for  there  is  another  ground  for  the  affirm- 
ance of  the  judgment  stated  in  the  opinion  there  pronounced 
which  seems  to  us  to  be  clearly  valid,  and  upon  that  we  will 
base  our  judgment. 

Even  if  it  be  assumed  that  the  bank  had  no  right  to  loan  its 
money  upon  the  two  notes  which  it  first  took,  and  that  those 
notes  as  securities  to  it  were  wholly  void,  yet  it  could  recover 
against  the  makers  of  the  notes  the  amount  of  the  money 
loaned.  The  money  was  not  loaned  to  the  church  and  it  did 
not  become  liable  therefor.  As  between  the  bank  and  the 
makers  of  the  note,  they  were  the  borrowers  and  became  liable 
to  the  bank  for  the  money  obtained  from  it,  and  it  matters  not 
whether  they  appropriated  the  money  to  their  own  use  or  for 
the  benefit  of  the  church.  The  illegal  action  of  the  officers  of 
the  bank  (if  it  was  illegal)  in  thus  investing  its  funds  did  not  work 
a  forfeiture  of  the  money  loaned,  and  it  had  a  cause  of  action  for 
the  money,  even  if  the  notes  were  void.  (N.  Y.  State  Loan  a/nd 
Trust  Co.  V.  Belmer,  77  N.  Y.  64;  Pratt  v.  Shorty  79  id.  487.) 
Tlierefore,  on  the  1st  of  July,  1874,  having  a  valid  cause  of 
action  against  the  makers  of  those  notes  for  the  money  ob- 
tained thereby,  the  bank  took  the  note  in  suit  in  satisfaction 
of  that  cause  of  action,  and  surrendered  up  those  notes  which 
were  the  evidence  thereof. 
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It  cannot  be  said  that  this  note,  made,  at  least,  in  part  by 
strangers  to  the  prior  notes,  was  taken  by  the  bank  simply  in 
exchange  for  the  pieces  of  worthless  paper  which  it'  before 
held.  It  was  manifestly  taken,  not  as  collateral  security  for, 
but  in  satisfaction  of,  the  prior  debt,  and  operated  as  such. 

Thus  the  note  in  suit  is  founded  upon  a  good  consideration, 
and  is  in  no  sense  illegal  or  unlawful.  The  bank  could  have 
sued  the  makers  o£  the  first  two  notes  and  obtained  judgment 
against  them  for  the  money  loaned,  and,  in  satisfaction  of  such 
judgment,  it  could  have  taken  any  property  or  thing  of  value, 
or  any  security  which  it  could  have  obtained  without  violating 
any  law.  So  without  suit  it  could  take  in  payment  of  its 
debt  any  property  or  any  security  which  it  could  obtain,  and 
was  not  confined  to  the  securities  mentioned  in  the  act  under 
which  it  was  incorporated ;  and  this  it  could  do  without  tran- 
scending its  powers  or  violating  the  prohibition  of  any  statute. 

Therefore,  upon  this  ground,  there  was  no  error  in  the  court 
below  in  holding  that  the  note  sued  upon  was  a  valid,  lawful 
security,  and  enforceable  against  the  msJcers  thereof. 

Wq  reach  this  conclusion  the  more  readily  as  it  is  manifestly 
just  that  the  bank  should  recover  the  money  loaned.  The 
statute  meant  for  its  protection  should  not  be  so  appb'ed  as  to 
work  it  mischief,  imless  the  law  and  the  facts  absolutely  re- 
quire it. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thb  Union  National  Bank  of  Bahwat,   Nbw   Jbbsey, 
Appellant,   v.   Howabd    8.   Underhill,   Impleaded,  etc., 
Eespondent.  ' 

102    336 
133    101 

f^  ^  T^ere  one  member  of  a  finnhas  a  transaction  which  ifl  neither  apparentlj 
nor  in  reality  within  the  scope  of  the  partnership  basineos,  the  firm  is  not 
bound  by  his  declarations  or  his  acts  in  the  transaction,  and  eachdeclara- 
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tions  are  not  evidence  against  tlie  firm  or  the  other  partner.  In  such  a 
case,  the  third  person  has  notice  that  the  transaction  is  outside  of  the 
partnership  business,  and  he  cannot  rely  upon  the  partnership  credit. 

(Argued  April  18,  1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
premo Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  9,  1884,  which  affirmed  a  judgment  in  favor 
of  defendant  Underhill,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Robert  S,  Green  for  appellant.  Plaintiff  being  the  holder 
of  the  paper,  regular  on  its  face  as  partnership  paper,  with  no 
notice  of  any  defect,  was  a  holder  in  good  faith.  {Magee  v. 
Badger,  34  N.  Y.  247;  Belmont  Bk.  v.  Hoge,  35  id.  66; 
Welch  V.  Sage,  47  id.  143  ;  l^lel  v.  Currency  Bank,  54  id. 
288 ;  Chapman  v.  Rose,  56  id.  130 ;  Murray  v.  Lardner,  2 
Wall.  110;  Ooodm^n  v.  Simm/)nd8,  20  How.  [U.S.]  452.) 
Proof  of  the  existence  of  facts  and  circumstances,  even  if  cal- 
culated to  excite  suspicion,  will  not  deprive  a  party  of  the  right 
to  be  considered  a  honajide  holder  of  negotiable  paper.  {Par- 
ker V.  Connor,  93  N.  Y.  127.)  A  party  acting  in  good  faith 
on  the  declaration  or  representations  of  one  of  the  partners  of 
a  firm  is  protected,  and  he  is  not  bound  to  inquire  and  ascer- 
tain at  his  peril  whether  the  transaction  is  not  only  in  appear- 
ance, but  also  in  fact,  within  the  authority  of  the  partner. 
(Qrkmold  v.  Havens,  25  N.  Y.  695 ;  Winship  v.  Bk,  of  TJ.  S., 
5  Peters,  529 ;  Mich.  Bk.  v.  Eldred,  9  Wall.  544 ;  JV.  Y.  <& 
N.  R.  R.  R.  v.  Schuyler,  34  N.  Y.  30 ;  Bush  v.  Crawfojd,  9 
Phila.  392 ;  Whitaker  v.  Brown,  16  Wend.  505 ;  Swan  v. 
Steele,  7  Eiist,  210.)  If  a  partner  gets  paper  indorsed,  or  ob- 
tains a  loan  on  the  representation  that  it  is  a  firm  matter,  a 
party  is  not  chargeable  with  notice  of  any  fraud  in  accept- 
ing firm  paper  in  place  of  the  partner's  individual  paper. 
(Coll.  on  Part.  650;  Pars,  on  Part.  §  130;  Winship  v. 
Bk.  of  TJ.  S.,  6  Peters,  529;  Wli^ixbker  v.  Bnywn,  16 
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Wend.  505 ;  Catskill  Bk.  v.  StaU,  18  id.  465.)  So  if  a 
partner  borrow  money  on  his  own  paper  for  the  use  of  the 
firm,  it  is  no  fraud  for  him  to  afterward  substitute  the  note 
of  the  firm  for  his  own,  and  the  firm  will  be  bound.  (Un.  Bk. 
V.  Eaton^  5  Humph.  499 ;  Parsons  on  Partnership,  §  130 ; 
Davidson  v,  Kelly^  1  Md.  501.) 

Hamilton  Odell  for  respondent.  The  authority  of  one  part- 
ner to  bind  his  copartners  is  strictly  and  without  exception 
limited  to  transactions  within  the  scope  of  and  pertaining  to 
the  business  of  the  partnership.  (  WeUa  v.  Ma/rch^  30  N.  Y. 
344;  Cochroft  v.  Clafliny  64  Barb.  464;  EUioUy.  Dudley, 
19  id.  330 ;  IHnchney  v.  Keyler,  4  E.  D.  S.  471 ;  Story  on 
Part.  193  ;  Geery  v.  Cochroft,  IJ.  &  S.  156 ;  Thomas  v.  Stetson, 
62  Iowa,  537.)  To  constitute  the  transferee  of  negotiable 
paper,  wrongfully  made,  accepted  or  indorsed  by  one  partner 
in  the  firm  name,  a  holder  in  good  faith,  he  must  receive  it  in 
the  ordinary  course  of  business,  and  without  knowledge  or  no- 
tice, actual  or  constructive,  of  its  character.  {Twnner  v.  Hall, 
1  Penn.  St.  417;  Elliott  v.  Dudley,  19  Barb.  330;  Kenneys 
V.  Richards,  11  id.  313;  Wilson  v.  Williams,  14  Wend.  146; 
Bendd  v.  HeUrick,  3  J.  &  S.  406 ;  Stainer  v.  Tysm,  3  Hill, 
282;  Byles  on  Bills  [4th  Am.  ed.J,  34,  marg.,  and  note  w; 
Calkins  v.  Smith,  48  N.  T.  618 ;  Oo/nseooort  v.  Williams,  14 
Wend.  138 ;  Johnson  v.  Hersey,  70  Me.  74 ;  Mecutchen  v, 
Kennedy,  37  N.  J.  L.  230.)  No  transferee  of  partnership 
paper  who  knows,  or  from  any  circumstances  has  reason  to 
believe,  that  it  was  issued  by  one  partner  for  his  individual  bene- 
fit, or  in  a  transaction  outside  of  the  partnership  business,  is  a  hona 
)&fo holder  of  such  paper.  {Stall  v.  Catskill  Bk.,  18  Wend.  478; 
Bk.  of  Vergennes  v.  Cameron,  7  Barb.  150 ;  Fidden  v.  Lahens, 

8  Trans.  App.  220 ;  Osgood  v.  Glover,  7  Daly,  371 ;  Smyth  v. 
Strader,  4  How.  [U.  S.]  404,  416.)  He  cannot  enforce  it 
against  the  other  partners  without  showing  their  authority  or 
assent.  (  Williams  v.  Walhridge,  3  Wend.  415 ;  Joyce  v.  Wil- 
liams, 14  id.  145 ;  Laverty  v.  Bv/rr,  id.  526  ;  Bust  v.  Hausdt, 

9  J.  &  S.  467  ;  BuOer  v.  Stocking,  8  K  Y.  410  ;  First  Nat. 
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Bh.  V.  6^<3dn,  43  id.  298 ;  Amtin  v.  Vandermark,  4  Hall,  261 ; 
JSayes  v.  BaxteVj  65  Barb.  181.)  PlaintiflE  having  taken  the 
notes  in  suit  with  knowledge  that  the  firm  name  was  being  used 
by  one  partner  for  his  own  purposes  in  the  adjustment  of  a 
claim  which  the  plaintiff  held  against  him  individually,  was  not 
a  holder  in  good  faith  or  for  value.  (AUomtio  Bk.  v.  Lavery^ 
82  N.  Y.  299 ;  Comatock  v.  Eier^  73  id.  269 ;  Phasnix  Ins.  Co. 
V.  Churchy  81  id.  221 ;  21  Hun,  178.)  One  partner  cannot 
render  his  copartners  liable  on  a  note  given  for  his  individual 
debt  by  including  in  it  a  small  indebtedness  due  from  the  firm. 
{King  v.  Faher^  22  Penn.  21.)  A  firm  cannot  be  made  liable 
for  money  borrowed  or  goods  bought  by  one  partner  before  the 
formation  of  a  partnership,  although  borrowed  or  bought  for  the 
purposes  of,  and  actually  contributed  to,  the  partnership  stock. 
{Brook  V.  Evans^  5  Watts,  196  ;  Baxter  v.  Plunkett^  4  HousL 
450;  Nat  Bk.  v.  Tngrahmn^  58  Barb.  608;  Oliphant  v, 
Matliewa,  16  id.  608 ;  N'at  Bk.  v.  Thomas,  47  N.  Y.  16 ; 
Peterson  v.  Boach^  32  Ohio  St.  374.) 

Eabl,  J.  The  plaintiff  commenced  this  action  against  tae 
defendants  Cheney  and  Underbill,  to  recover  against  them  upon 
three  promissory  notes  dated  July  27, 1877,  payable  to  the  order 
of  B.  A.  Vail,  and  made  by  Jesse  S.  Cheney  &  Co.,  a  firm 
composed  of  the  two  defendants.  The  three  notes  amounted 
to  about  $5,700,  and  were  at  or  about  their  date  indorsed  by 
Vail,  and  delivered  to  the  plaintiff.  The  defendant  Under- 
bill alone  interposed  an  answer,  in  which  he  alleges  that  these 
notes  were  made  by  Cheney  without  his  knowledge  or  consent 
and  delivered  to  the  bank  in  payment  of  Cheney's  individual 
debt,  and  that  the  plaintiff  knew  this.  After  hearing  the  evi- 
dence the  court  sustained  Underbill's  defense  and  directed  a 
verdict  in  his  favor ;  and  the  main  question  for  our  detennina- 
tion  is  whether  there  was  any  evidence  which  required  the  sub- 
mission of  the  case  to  the  jury. 

We  think  it  was  clearly  established  that  these  notes  were 
made  by  Cheney  in  the  name  of  the  firm  without  the  knowl- 
edge or  consent  of  his  partner ;  that  they  were  delivered  to 
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plaintiff  for  the  parpose  of  paying  the  individual  debt  of 
Cheney ;  that  the  plaintiff  knew  that  Cheney  was  issuing  this 
partnership  paper  to  pay  his  individual  debt,  and  it  was  bound 
to  know  that  he  had  no  right  to  use  it  for  that  purpose  with- 
out the  consent  of  his  partner,  and  was  chargeable  with  knowl- 
edge that  the  notes  were  wrongfully  made  and  issued.  Each 
member  of  a  firm  is  the  general  agent  of  the  firm  in  relation 
to  all  the  business  of  the  firm,  and  can  bind  the  firm  in  what 
he  says  and  does  in  such  business.  But  when  one  partner  has 
a  transaction  with  a  third  person  which  is  neither  apparently 
nor  really  within  the  scope  of  the  partnership  business,  the 
partnership  is  not  bound  by  his  declarations  or  acts  in  the 
transaction.  He  cannot  by  his  declarations  make  that  a  part- 
nership transaction  which  does  not  appear  to  be  such  and  which 
is  apparently^  and  really  an  individual  transaction.  In  such  a 
case  the  third  person  has  notice  that  the  transaction  is  outside 
of  the  partnership  business  and  he  cannot  rely  upon  the 
partnership  credit.  (Byles  on  Bills  [7th  ed.],  48 ;  Pars,  on 
Part.  [2d  ed.]  116;  Rogers  v.  Bachelor,  12  Pet.  221; 
MeciUchen  v.  Kennady^  27  K  J.  L.  230 ;  Wilson  v.  WU- 
liamsy  14  Wend.  146  ;  Thorn  v.  Smithy  21  id.  365  ;  Kemeys  v. 
Richards,  11  Barb.  312 ;  EUiott  v.  Dudley,  19  id.  326  ;  Farm- 
ers ib  Mechanics^  Bk.  v.  Butchers  cfe  Drovers'  Bk,,  16  N.  Y. 
125.)  In  Byles  on  Bills  it  \s  said :  "  The  taking  a  joint 
security  for  a  separate  debt  raises  a  presumption  that  the  cred- 
itor who  took  it  knew  that  it  was  given  without  the  concur- 
rence of  the  other  partners."  In  Parsons  on  Partnership  it  is 
said,  that  "  whenever  a  party  receives  from  any  partner,  in  pay- 
ment for  a  debt  due  from  tliat  partner  only,  whether  the  debt 
be  created  at  the  time  or  before  existing,  or  by  way  of  settle- 
ment of,  or  security  for  a  debt,  or  indebtedness,  an  obligation 
of  the  firm  in  any  form,  the  presumption  of  the  law  is,  that 
the  partner  gives  this  and  the  creditor  receives  it  in  fraud  of 
the  partnership  and  has  consequently  no  demand  upon  them." 
In  Farmers  <&  Mechanics*  Bk.  v.  Butchery  <&  Drovers*  Bk., 
it  is  said  th.it  ^'  each  of  the  partners  is  the  agent  of  the  part- 
nership as  to  all  matters  within  the  scope  of  the  partnership 
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business,  And  can  bind  the  firm  by  making,  indorsing  and  ac- 
cepting bills  and  notes  in  sack  business;  but  lie  has  no  more 
authority  than  a  mere  stranger  to  execute  siich  paper  in  his 
own  business  or  for  the  accommodation  of  others.  If  he  gives 
the  partnership  note  or  acceptance  for  his  own  debt,  it  is 
void  in  the  hands  of  any  party  having  knowledge  of  the  con- 
sideration for  which  it  is  given." 

Cheney,  for  some  time  prior  to  the  giving  of  these  notes, 
had  been  dealing  with  the  plaintiff.  He  drew  checks  in  his . 
own  name  on  the  East  River  Bank  of  New  York,  and  pro- 
cured them  to  be  cashed  by  the  plaintiff,  and  these  checks  for 
the  security  of  the  bank  were  indorsed  by  Vail.  At  one  of 
the  times  when  he  procured  the  plaintiff  to  cash  a  check,  he 
said  to  its  president,  ^'  my  partner  has  or  should  have  the 
money  for  this  to-day,  but  he  has  not  got  it,  or  cannot  get  it, 
and  we  want  this  amount."  ,  It  is  now  claimed  on  the  part  of 
the  plaintiff  that  this  gave  it  the  right  to  suppose  that  the 
money  which  was.given  to  Cheney  upon  liis  check  was  for  the 
benefit  of  the  partnership,  andlienco  that  the  check  was  in  tlie 
partnership  business.  Subsequently  otlier  checks.were  drawn 
by  Cheney  and  cashed  by  the  plaintiff,  and  paid  by  the  bank 
upon  which  they  were  drawn.  Finally  a  check  for  upwards  of 
$5,000  was  drawn  by  Cheney,  indorsed  by  Vail  and  cashed  by 
the  plaintiff,  which  was  protested  for  non-payment,  and  these 
notes  were  given  to. take  up  that  check.  We  do  not  think  that 
what  was  said  by  Cheney  to  the  plaintiff's  president  under  the 
circumstances  authorized  an  inference  that  he  was  procuring 
the  money  for  the  firm  or  in  its  business.  All  of  the  checks 
were  his  individual  checks  and  not  the  firm  checks,  and  tlie 
bank  had  no  reason  to  infer  that  he  was  drawing  his  individual 
checks  in  the  firm  business,  or  to  procure  money  on  the  firm 
account  or  firm  credit.  The  money  was  loaned  ou  his  indi- 
vidual check  and  on  the  credit  of  Cheney  and  the  indorser,  and 
not  on  the  credit  of  the  firm.  It  was  in  form  and  in  fact 
Cheney's  check,  and  the  president  of  the  bank  testified  that  he 
cashed  the  check  on  the  responsibility  of  Vail,  the  indorsee 
We  do  not  think  that  it  is  a  just  inference,  from  the  language 


342  TJkion  Nat.  Bank  v.  Undeehill.  [June, 

Opinion  of  the  Court,  per  Earl,  J. 

said  to  have  been  used  by  Cheney,  that  the  checks  were  made 
in  the  busmess  of  the  firm.  But  the  declaration  of  Cheney 
made  in  a  transaction  which  was  really  as  well  as  apparently 
his  individual  transaction,  outside  of  the  firm  business,  could 
not  make  evidence  against  the  firm  or  his  partner.  In  Jlick- 
man  v.  Heineking  {6  Blackf.  387),  where  A.,  being  in  partner- 
ship with  B.,  collected  a  sum  of  money  in  his  individual 
capacity  for  C,  and  afterward  executed  to  the  latter  a  note  in 
the  name  of  the  firm  for  the  amount,  and  a  suit  was  com- 
menced against  the  firm  on  the  note,  the  plaintiflE  offered  to 
prove  that  A.,  during  the  existence  of  the  firm,  had  declared 
that  the  money  had  been  used  by  him  and  his  partner  in  the 
partnership  business,  and  it  was  held  that  the  evidence  was  in- 
admissible. In  Thorn  v.  Smith  {supra)^  it  was  held  that  it  was 
not  competent  for  one  partner  by  his  declarations,  even  during 
the  existence  of  the  partnership,  to  change  what,  on  the  face 
of  the  transaction,  appeared  to  be  his  individual  debt  into  a 
debt  against  the  firm. 

During  the  progress  of  the  trial  Vail,  called  as  a  witness  for 
the  plaintiff,  was  asked  this  question  :  ^*  Did  you  ever  have  any 
conversation  with  Mr.  Cheney  in  reference  to  his  partnership 
in  connection  with  indorsing  checks  or  paper  ? "  Counsel  for 
Underbill  objected  to  the  question  as  incompetent  as  against 
him,  and  the  objection  was  sustained  and  counsel  for  plaintiff 
excepted.  Then  this  question  was  asked :  "  "Was  any  repre- 
sentation made  by  Mr.  Cheney  to  you  that  any  of  this  money 
which  was  to  be  raised  on  checks  indorsed  by  you  was  for  the 
purpose  of  the  business  of  the  house  ? "  Underhill's  counsel 
objected  to  this  question  as  incompetent  as  against  him,  and  the 
objection  was  sustained,  and  plaintiff  excepted.  It  is  now 
claimed  that  the  rejection  of  this  evidence  was  error.  We  do 
not  tliink  that  what  Cheney  said  to  Vail,  not  communicated  to 
tlie  plaintiff,  was  competent  or  material.  The  declarations 
sought  to  be  proved  were  made  when  Cheney  was  engaged  in 
a  transaction  both  apparently  and  really  without  the  scope  of 
the  partnership  business,  and  hence  for  reasons  already  stated 
were  incompetent  as  against  Underhill. 
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Tho  plaintiff  did  not  take  these  notes  as  assignee  of  Vail  or 
from  Vail  in  such  a  sense  that  it  can  stand  in  his  shoes,  but 
the  notes  were  made  and  delivered  to  Vail,  and  by  him  deliv- 
ered for  Cheney  to  the  bank  to  satisfy  Cheney's  debt  to  the 
bank,  and  they  had  no  inception  until  their  delivery  to  the 
bank. 

The  mere  fact  that  Cheney  could  not  testify  that  some  small 
portion  of  the  money  obtained  by  him  of  the  plaintiff  was 
not  used  for  the  firm  was  of  no  importance.  The  debt  was  in 
form  the  debt  of  Cheney,  and  if  plaintiff  claimed  that  it,  or 
any  part  of  it,  was  created  for  the  benefit  of  the  firm,  it  was 
incumbent  upon  it  to  prove  that.  The  mere  inability  of 
Cheney  to  testify  that  no  part  of  the  money  was  used  for  the 
firm  proved  nothing. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Thtrty-foubth 
Street  Railroad  Company  for  the  Appointment  of 
Commissioners. 

The  fact  that  the  State  Constitatlon  (Art.  8,  §  18)  prescribes  conditions  npon 
which  street  railroads  maj  be  oonstrncted  does  not  exclude  the  legislature 
from  imposing  conditions  other  than  those  so  prescribed. 

Except  as  restrained  by  the  Constitution,  the  legislative  power  is  nntram- 
meled  and  supreme,  and  a  constitutional  provision  which  withdraws 
from  the  cognizance  of  the  legislature  a  particular  subject,  or  which 
qualifies  or  regulates  the  exercise  of  the  legislative  power  in  respect  to 
a  particular  incident  of  that  subject,  leaves  all  other  matter  and  inci- 
dents under  its  control. 

The  provision  of  the  "Street  Surface  Railway  Act"  (§  14,  chap.  253,  Laws 
of  1884),  imposing  as  a  condition  to  the  construction,  extension  or  opera* 
tion  of  a  street  railroad  in  a  street  or  highway  in  which  another  street 
lailwaj  has  been  lawfully  constructed,  that  the  consent  of  the  company 
owning  and  maintaining  such  other  road  shall  be  obtained,  is  not  a  delega- 
tion  of  legislative  power  to  the  company  whose  consent  is  required,  and 
is  constitutional  and  valid. 

Bario  V.  Mmrod  (8  N.  Y.'  483),  distinguished. 
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UpoQ  application  for  the  appointment  of  oommiBsionera  as  authorized  by 
sail]  constitutional  provision,  and  as  provided  for  by  said  act,  where  the 
consent  of  the  requisite  number  of  property-owners  cannot  be  obtained, 
the  court  is  not  vested  with  any  discretion  to  grant  or  deny  the  motion 
upon  a  consideration  of  the  queation  of  the  utility  or  necessity  of  the 
proposed  road  :  nor  has  it  the  power  to  deny  the  application  because  of 
failure  of  the  applicant  to  procure  the  requisite  consent  of  another  com- 
pany. Inability  to  obtain  tlie  consent  of  property  holders  is  the  only 
prerequisite  to  the  application. 

Where  a  case  is  presented,  contemplated  by  the  Constitution,  the  court  is 
bound  to  exercise  the  power  conferred  upon  it,  which  is  a  mere  naked 
power  of  Stppointment,  and,  it  seems,  the  question  as  to  whether  the  pro- 
posed road  ought  to  be  constructed  is  to  be  determined,  in  the  first  in- 
stance, by  the  commissioners  so  appointed,  and  the  power  of  the  court  to 
pass  upon  it  arises  only  after  they  have  made  their  report  and  letomed 
the  evidence  taken  by  them. 

In  re  Thirty-fourth  ik.  R,  B,  Co,  (37  Hun,  442),  reversed. 

(Argued  March  16,  1886  ;  decided  June  1,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  July  17,  1885, 
which  denied  an  application  on  the  part  of  the  petitioner 
above  named,  the  nature  of  which,  as  well  as  the  material  facts, 
are  stated  in  the  opinion.     (Reported  below,  37  Hun,  442.) 

Joseph  S,  Auerbach  for  appellant.  The  court  erred  in  holding 
that  it  was  empowered  on  the  return  day  of  the  petition  and 
before  appointing  the  commissioners  to  take  evidence  and  try 
the  question  whether  the  railroad's  consent  could  or  could  not 
be  obtained.  {In  re  Gilbert  EL  By.  Co,,  70  N.  T.  375;  77 
id.  255,  256.)  If  the  court  of  appointment  determines  that 
the  statutory  case  has  arisen,  then  the  appointment  of  commis- 
sioners is  a  duty,  although  the  statutory  words  are  not  manda- 
tory in  their  nature.  {Alderman  Bl-aohweWa  Case,  1  Vernon, 
153 ;  State  v.  Newark,  4  Dutch.  491 ;  Phsl/ps  v.  Hawley,  52 
N.  Y.  27;  72  id.  536;  68  id.  119;  MaoDougaUY.  Pateraon, 
11  C.  B.  [73  Eng.  Com.  L.]  772.)  The  evidence  did  not  show 
that  the  consent  of  the  railroad  companies  could  not  be  ob- 
tained as  the  statute  requires,  but  showed  only  that  their  con- 
sent had  not  been  obtained  without  stating  when,  how  or  why. 
(Laws  of  1884,  chap.  252,  §  10.) 
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Horace  RusseU  for  respondent.  The  statute  and  the  Consti- 
tution confer  upon  the  General  Term  of  the  Supreme  Court 
discretionary  power  to  grant  or  refuse  an  application  for  th<) 
appointment  of  commissioners.  (Laws  of  1884,  chap.  252, 
§4;  Const.,  art.  3,  §18;  Settle  v.  Evrea,  49  K  Y.  280; 
Countryman  v.  Norton^  21  Hun,  19 ;  People  v.  WiUiains^  2^ 
N.  Y.  409 ;  Bishop  on  Written  Laws,  §  90  ;  Tn  re  N.  Y.  O. 
cfe  H.  B.  E.  E.  Co.,  64  N.  Y.  60 ;  Li  re  iVT.  r.,  Z.  cfe  W.  E. 
E.  Co,,  29  Hun,  604 ;  affirmed,  93  2T.  Y.  384 ;  In  re  P.  P.  A 
C  L  E.  E.  Cq.s  13  Hun,  345 ;  In  re  Ehineheck  <&  Conn.  E. 
E.  Co.,  67  K  Y.  247;  In  re  B.,  N.  F.  c6  E.  E.  E.  Co.,  32 
Hun,  289  ;  Speera  v.  Mayor,  etc.,  72  N.  Y.  442 ;  People,  ex  rd. 

D.  W.  <&  P.  B.  E.  Co.,  V.  Batchellor,  53  id.  128  ;  Ludlow  v. 
Ludlow,  1  South.  [N.  J.J  387 ;  Matter  of  J^nge  Co.  El.  B. 
B.,  82  N.  Y.  95 ;  MaUer  of  City  of  Buffalo,  64  id.  547.)  If 
the  Supreme  Court  had  a  judicial  or  discretionary  power  to 
deny  the  application  its  discretion  is  not  reviewable  here. 
(Code  of  Civ.  Pro.,  §  1337 ;  Direct  U.  S.  Cable  Co.  v.  Dom. 
Tel.  Co.,  84  N.  Y.  154 ;  Fisher  v.  Oould,  81  id.  228.)  It  was 
proper  for  the  Supreme  Court  to  take  into  consideration,  upon 
this  application,  the  fact  that  four-fifths  of  the  route  proposed 
by  the  petitioners  was  already  occupied  by  street  surface  railway 
companies,  which  declined  to  give  their  consent  to  the  con-: 
struction  of  this  proposed  road.  (Laws  of  1884,  chap.  252, 
§  14 ;  Thirteenth  and  Fifteenth  St.  E.  E.  Co.  v.  City  of 
Philadelphia,  13  W.  N.  Cas.  487.)  It  is  not  a  valid  objec- 
tion to  an  act  complete  in  itself  that  it  does  not  go  into  effect 
until  the  happening  of  a  contingency,  certain  or  uncertain. 
{People  V.  Fire  Asa'n  Philadelphia,  92  N.  Y.  316;  Bk. 
of  Chenango  v.  Brown,  26  id.  467 ;  Bh.  of  Borne  v.  Vil.  of 
Borne,  18  id.  38  ;  Starin  v.  Town  of  Genoa,  23  id.  439  ;  Oould 
V.  Town  of  Sterling,  id.  456 ;  Grant  v.  Courter,  24  Barb. 
232 ;  Qlarh  v.  BochesUr,  id.  446 ;  affirmed,  2S  N.  Y.  605  ; 
Coming  v.  Green,  23  Barb.  33 ;  Barto  v.  Himrod,  4  Seld. 
483 ;  Lothrop  v.  Stedtnan,  42  Conn.  584 ;  Northern  Cent.  E. 

E.  Co.  V.  Mayor,  etc.,  21  Md.   94;  City  of  Philadelphia  v. 
Street  E.  E.  Co.,  4  Brewst.  14,  18 ;  State,  ex  rel.  Margcm,  v. 
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Monmouth  Plankroad^  26  N.  J.  L.  [2  Dutch.]  99 ;  Currier  v. 
West  Side  El.  R.  R.  Co.,  6  Blatchf.  C.  C.  489,  493.)  The 
legislation  under  discussion  is  no  more  a  delegation  of  power 
than  is  that  requiring  the  consent  of  property-owners  before  a 
railroad  could  be  built  in  cities.  (Laws  of  1864,  chap.  140  ;  2 
R.  S.  [7th  ed.]  1584.)  A  question  as  to  the  consent  was  raised 
proper  to  be  determined  on  the  application  for  the  appoint- 
ment of  commissioners.  It  was  not  premature  and  it  was 
properly  raised  by  affidavits.  {In  re  City  of  Buffalo,  64  N. 
Y.  546,  550 ;  68  id.  167 ;  Ccd.  Fac.  R.  R.  v.  CerU.  Rao.  R. 
R.y  47  Cal.  543.)  The  question  as  to  whether  there  are  legal 
obstacles  against  a  proposed  route  is  for  the  court  alone  to  de- 
cide. {In  re  Z.  S.  cfe  M.  S.  R.  Co.,  89  N.  T.  442.)  It  was 
within  the  power  of  the  court  below  to  determine  how  that 
question  should  be  raised.  It  could  be  done  by  affidavits. 
{Matter  of  El.  R.  R.  Co.,  70  N.  T.  357 ;  Matter  of  GUy  of 
Buffalo,  64  id.  547.)  The  Supreme  Court  did  not  abuse  its 
discretion  in  denying  the  application.  (Code  of  Civ.  Pro., 
§  1703 ;  3  Abb.  Ct.  App.  Dec.  585.) 

Andrews,  J.  The  order  of  the  General  Term,  from  which 
this  appeal  is  taken,  denied  the  application  of  the  Thirty-fourth 
Street  Eailroad  Company,  a  corporation  organized  under  the 
Street  Surface  Railway  Act,  passed  May  6,  1884,  for  the  ap- 
pointment of  commissioners  to  determine  whether  the  proposed 
road  of  the  petitioner  ought  to  be  constructed.  The  petition 
upon  which  the  application  was  made,  avers  the  incorporation 
of  the  petitioner  under  the  act  of  1884  ;  that  its  route  extends 
from  the  ferry  on  Hudson  river,  at  Forty-second  street  in  the 
city  of  New  York,  to  Tenth  avenue,  and  thence  to  Thirty-fourth 
street,  and  through  Thirty-fourth  street  from  the  Hudson  river 
to  the  East  river ;  that  it  had  obtained  the  consent  of  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  to  the  con- 
struction and  operation  of  its  road,  but  had  been  unable,  after 
diligent  effort,  to  obtain  the  requisite  consent  of  the  owners  of 
property  bounded  on  that  portion  of  the  street  upon  which  the 
proposed  road  was  to  be  constructed ;  that  due  notice  of  the 
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application  had  beea  given  pursuant  to  the  fifth  section  of  the 
act,  and  concludes  with  a  prayer  for  the  appointment  of  com- 
missioners under  its  provisions.  The  granting  of  the  applica- 
tion was  resisted  by  the  owners  of  abutting  property  on  Thirty- 
fourth  street,  on  two  grounds :  First.  That  the  route  of  the 
proposed  road  of  the  petitioner  is  coincident  in  part  with  the 
routes  of  existing  surface  street  railroads  in  actual  operation, 
constinicted  prior  to  the  passage  of  the  act  of  1884,  whose  con- 
sent to  the  construction  of  the  petitioner's  road  had  not  been 
obtained,  but  had  been  refused,  and  seeondy  that  the  proposed 
road  would  greatly  damage  property  abutting  on  the  streets 
through  which  it  was  to  be  constructed,  and  that  neither  public 
necessity  nor  convenience  required  the  construction  of  a  street 
railroad  on  the  route  of  the  petitioner.  On  the  hearing  of  the 
application  the  petitioner  proved  the  substantial  averments  of 
the  petition,  and  on  the  part  of  the  contestants  it  was  shown 
that  the  part  of  the  petitioner's  route  on  Forty-second  street  and 
Tenth  avenue,  comprising  about  three-fifths  of  its  whole  line, 
was  coincident  with  the  route  of  other  street  railroad  corpora- 
tions, who  had  constructed  and  were  operating  roads  thereon 
under  their  several  franchises,  and  that  these  corporations  had  re- 
fused to  consent  to  the  construction  of  the  road  of  the  petitioner. 
The  contestants  also  gave  evidence  tending  to  show  that  the  pro- 
posed road  would  seriously  impair  the  value  of  private  property 
on  Thirty-fourth  street,  and  that  no  public  interest  required  its 
construction.  The  majority  of  the  judges  of  the  General  Term 
concurred  in  opinion  that  the  authority  vested  in  the  court  by  the 
act  of  1884,  to  appoint  commissioners  to  determine  whether  a 
proposed  surface  street  railroad  ought  to  be  constructed  and  ope- 
rated, in  case  the  requisite  consents  of  property-owners  could 
not  be  obtained,  was  discretionary,  and  not  imperative,  and  that 
as  it  had  been  made  to  appear  that  the  consent  of  the  other 
railroad  companies  operating  coincident  routes,  could  not  be 
obtained,  and  as  under  the  act  the  obtaining  of  such  consent 
was  a  condition  precedent  to  the  right  of  the  petitioner  to  pro- 
ceed with  the  construction  of  its  road,  the  application  should  be 
denied  in  accordance  with  the  maxim,  Zex  neminem  cogit  ad 
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vana.  One  of  the  two  judges  who  concurred  in  the  decision,  was 
of  opinion  that  the  application  should  be  denied  upon  the  fur- 
ther ground  that  it  appeared  by  the  affidavits  on  the  part  of  the 
contestants,  that  the  property  abutting  on  Thirty-fourth  street, 
on  the  line  of  the  proposed  road,  would  be  greatly  depreciated 
in  value  by  its  construction  and  operation.  We  cannot  re- 
view ail  order  resting  in  the  discretion  of  the  court  below, 
and  the  point  to  be  determined  is,  whether  upon  the  case 
presented,  the  petitioner  was,  as  matter  of  law,  entitled  to  an 
order  appointing  commissioners  pursuant  to  the  application* 
The  determination  of  this  question  involves  a  consideration 
to  some  extent  of  the  legislative  scheme  embraced  in  the 
act  of  1884.  The  legislature  in  dealing  with  the  subject  of 
street  railways,  was  under  certain  restrictions  imposed  by  article 
3,  section  18,  of  the  Constitution.  It  is  sufficiently  exact  for  our 
present  purpose  to  state  that  under  the  constitutional  provision, 
authority  to  construct  and  operate  street  railroads  must  be  con- 
ferred by  general  laws,  and  then  only  on  condition  of  obtaining 
the  consent  of  the  local  authorities,  and  also  of  the  owners  of 
one-half  in  value  of  the  property  bounded  on  that  portion  of 
tlie  street  or  highway  upon  which  the  proposed  road  is  to  be 
constructed,  or  in  case  the  consent  of  property-owners  caimot 
be  obtained,  the  section  declares  that  "  the  General  Term  of  the 
Supreme  Court,  in  the  district  in  which  it  (the  railroad)  is  pro- 
posed to  be  constructed,  may,  upon  application,  appoint  three 
commissioners,  who  shall  determine  whether  such  railroad  ought 
to  be  constructed  or  operated,  and  their  determination,  con- 
firmed by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property-owners."  The  act  of  1884  is  a  general  law  for  the  con- 
struction of  surface  street  railways,  and  embodies  the  constitu- 
tional conditions  of  consent  by  the  local  authorities  and  of 
the  property-owners,  with  the  proviso,  also  authorized  by  the 
Constitution,  for  a  determination  by  commissioners  to  stand 
in  lieu  of  the  consent  of  property-owners,  in  case  such  con- 
sent cannot  be  obtained.  In  addition  to  the  constitutional 
conditions,  the  act  annexes  a  third  condition  not  enjoined 
therein,   viz.  :  that  no  surface  street  railroad  company   shall 
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condnct,  extend,  or  operate  its  road  or  tracks  in  that  portion 
of  any  street,  avenne,  road,  or  highway  in  which  a  street  rail- 
road 18  or  shall  be  lawfully  constructed,  except  with  the  con- 
sent of  the  company  owning  and  maintaining  the  same,  with 
a  qualification  not  material  to  the  present  inquiry  (§  14).  The 
fourth  and  fifth  sections  of  the  act  are  framed  to  give  effect 
to  the  last  clause  of  article  3,  section  18  of  the  Constitu- 
tion, relating  to  the  appointment  of  commissioners.  The 
fourth  section  authorizes  the  company,  in  case  the  consent  of 
property-owners  required  by  the  act  cannot  be  obtained,  to 
apply  to  the  General  Term  of  the  Supreme  Court  "  for  the 
appointment  of  three  commissioners,  to  determine,  after  a  hear- 
ing of  all  parties' interested,  whether  such  r4ilroad  ought  to  be 
constructed  and  operated."  The  fifth  section  directs  that  no- 
tice of  the  application  shall  be  given,  and  served  upon  the  non- 
consenting  property-owuers,  and  that  the  General  Term  to 
which  the  application  shall  be  made,  upon  due  proof  of  the  ser- 
vice of  the  notice,  "shall  appoint"  three  disinterested  persons 
to  act  as  commissioners.  The  sixth  section  declares  that  the 
commissioners  shall  determine,  after  a  public  hearing  of  all  the 
parties  in  interest,  whether  the  proposed  railroad  ought  to  be 
constructed  and  operated,  and  shall  make  a  report  thereon, 
with  the  evidence,  to  the  General  Term,  and  that  the  deter- 
mination of  the  commissioners  that  the  road  ought  to  be  con- 
structed and  operated,  confirmed  by  the  said  court,  "  shall 
be  taken  in  lieu  of  the  consent  of  the  property-owners." 
The  right  of  the  Thirty-fourth  Street  Railroad  Company, 
under  the  act  of  1884,  to  construct  and  operate  its  road,  was  sub* 
ject,  therefore,  to  three  precedent  conditions,  the  consent  of 
the  local  authorities,  the  consent  of  property-owners,  or,  in  lieq 
thereof,  the  determination  of  commissioners  in  its  favor,  and 
the  consent  of  the  companies  having  coincident  routes.  It  is 
clear  that  all  these  conditions  must  be  performed  before  any 
right  to  proceed  with  the  construction  of  the  road,  or  any  part 
thereof,  can  be  exercised.  This  proposition,  however,  assumes 
that  the  condition  requiring  the  consent  of  railroad  companies 
having  coincident  routes  was  lawful.      This  point  was  consid- 
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ered  by  the  <Teneral  Term,  and  the  power  of  the  legislature 
to  annex  this  condition  was  affirmed,  and  we  concur  in  the 
conclusion  of  the  court  below  upon  this  branch  of  the  case. 
The  opposite  view  is  urged  upon  two  grounds,  ^r«^,  that  the 
Constitution  has  prescribed  the  conditions  upon  which  street 
railroads  may  be  constructed,  and  by  implication  excludes  the 
imposition  by  the  legislature  of  conditions  other  than  those 
prescribed  therein,  and  second^  that  a  condition  requiring  the 
consent  of  existing  railroad  companies,  to  the  construction  or 
operation  of  another  road,  is  a  grant  of  legislative  power  to  the 
company  whose  consent  is  required,  and  is  therefore  void.  The 
first  contention  proceeds  upon  a  misconception  of  the  object  of 
the  constitutional  provision,  and  of  the  rules  governing  the  in- 
terpretation of  constitutional  restraints  upon  legislative  power. 
The  plain  purpose  of  the  Constitution  in  requiring  the  con- 
sent of  the  local  authorities  and  of  property-owners  to  the 
construction  of  a  street  railroad,  was  the  protection  of  public 
and  private  interests  against  hostile  and  injurious  legislation, 
and  to  prevent  the  appropriation  of  fiighways  to  railroad  uses 
by  legislative  grant,  without  consulting  the  interests  of  the 
locality.  The  consent  of  the  local  authorities  and  of  property- 
owners  was  therefore  made  necessary,  but  to  meet  the  contin- 
gency of  an  unreasonable  opposition  on  the  part  of  property- 
ownera,  a  tribunal  was  authorized  to  be  created  to  determine 
whether  the  public  interests  required  the  construction  of  the 
proposed  road,  whose  determination  in  its  favor,  when  con- 
firmed by  the  court,  was  to  stand  as  a  substitute  for  such  con- 
sent. But  the  Constitution,  neither  by  express  language  nor 
by  impUcation  abridges  the  legislative  power  over  the  subject 
outside  of  the  matters  particularly  enumerated.  It  needs  no 
citation  of  authorities  to  sustain  the  postulate,  that  except  as 
restrained  by  the  Constitution,  the  legislative  power  is  untram^ 
meled  and  supreme,  and  that  a  constitutional  provision  which 
withdraws  from  the  cognizance  of  the  legislature  a  particular 
subject,  or  which  qualifies  or  regulates  the  exercise  of  legisla- 
tive power  in  respect  to  a  particular  incident  of  that  subject, 
leaves  all  other  matters  and  incidents  under  its  control.    Noth- 
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log  ia  subtracted  from  the  sam  of  legislative  power,  except  that 
which  is  expressly  or  by  necessary  implication  withdrawn. 
The  legislature  is  prohibited  from  granting  a  franchise  to  con- 
struct a  street  railroad,  except  upon  certain  specified  condi- 
tions. But  it  is  not  prohibited  from  annexing  further  condi- 
tions not  inconsistent  therewith,  and  whether  other  conditions 
are  necessary  or  proper,  is  a  matter  resting  in  the  wisdom  and 
discretion  of  the  legislature.  The  claim  that  the  provision 
in  the  act  of  1884,  requiring  a  company  organized  there- 
under, whose  route  is  coincident  with  that  of  another  road, 
to  obtain  the  consent  of  the  latter  to  the  construction  of 
the  new  road,  before  it  can  proceed  to  construct  or  ope- 
rate the  same,  constitutes  a  delegation  of  legislative  power, 
is  not  we  think  well  founded.  The  act  of  1884  was  com- 
plete and  operative  from  the  moment  of  its  passage.  The 
franchise  acquired  by  a  company  organized  under  its  provis- 
ions, is  perfect  according  to  the  nature  of  the  franchise  in- 
tended to  be  given,  from  the  moment  the  corporation  comes  into 
existence.  The  legislative  grant  was  conditional,  and  not  ab- 
solute. The  consent  of  another  company  in  a  case  where  such 
consent  is  required,  confers  no  franchise  upon  the  company  by 
whom  it  is  obtained.  The  consent  simply  meets  one  of  the 
conditions  prescribed  by  the  statute  upon  which  the  right  of 
the  company  to  construct  and  operate  its  road  depends.  If 
consent  is  refused,  the  law  is  not  defeated,  but  remains  per- 
fect and  complete  as  before.  The  company  upon  consent  be- 
ing refused,  is  not  deprived  of  its  franchise.  A  failure  to  ob- 
tain such  consent  simply  puts  in  abeyance  its  right  to  proceed 
with  the  construction  of  the  proposed  road  until  the  obstruc- 
tion is  removed,  and  this  precise  situation  was  within  the  con- 
templation of  the  legislature  when  the  act  was  passed.  The 
legislature  imposed  the  condition  in  its  discretion,  for  the  pro- 
tection of  existing  companies.  It  may  hereafter  in  its  discre- 
tion remove  the  restriction  and  abrogate  the  condition.  But 
its  right  to  impose  it  is  unquestionable.  Whether  the  legisla- 
ture in  creating  this  condition,  proceeded  upon  public  reasons, 
or  had  in  view  the  protection  of  private  interests  only,  does 
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not  affect  the  question  of  legislative  power.  The  legislature 
by  the  act  of  1884,  in  substance  determined  that  it  was  inex- 
pedient to  permit  a  competing  street  railroad  to  be  constructed 
on  the  line  of  another  road,  unless  the  existing  road  should 
consent.  This  was  a  contingency  subject  to  which  the  peti- 
tioner acquired  its  franchise.  The  existing  company,  whether 
it  consents  or  refuses  to  consent,  neither  creates  the  franchise, 
nor  defeats  it,  and  whether  it  consents  or  not,  there  enters 
into  its  decision  no  element  of  legislative  power.  In  the 
legislation  considered  in  Barto  v.  Himrod  (8  N.  Y.  483), 
the  vice  consisted  in  the  legislature  remitting  to  the  de- 
cision of  the  people  at  a  popular  election,  the  question  whether 
a  certain  enactment  should  have  the  force  of  law.  The  legis- 
lature in  that  case  abdicated  its  function  as  the  law-making 
power,  and  in  substance  proposed  a  law  for  enactment  or  re- 
jection by  the  people.  The  law  now  in  question  contains  no 
such  element,  and  there  are  numerous  precedents  of  analogous 
legislation  to  be  found  in  our  statutes.  (See  Matter  of  Nev) 
York  Elevated  Railroad  Co.,  70  N.  Y.  343 ;  Matter  of  OUr 
hert  Elevated  BaUroad,  id.  374;  Bank  of  Rome  v.  Village  of 
Rome,  18  id.  33 ;  City  of  Phila.  v.  Street  R.  R.  Co.,  4 
Brewst.  14;  Sta;te,  ex  rd.  Morgan,  v.  Monmouth  Plankroad,  2 
Dutch.  99.)  The  grounds  upon  which  the  decision  at  General 
Term  mainly  proceeded  in  denying  the  application,  viz. :  that  the 
appointment  of  commissioners  would  be  futile  by  reason  of  the 
non-consent  of  the  other  roads  occupying  coincident  lines,  and 
that  the  construction  of  the  petitioner's  I'oad  would  occasion 
great  injury  to  private  property,  remain  to  be  considered.  We 
think  it  cannot  be  justly  claimed  that,  under  the  Constitution, 
the  court,  on  the  application  for  the  appointment  of  com- 
missioners, is  vested  with  any  discretion  to  grant  or  deny 
the  motion  upon  a  consideration  of  the  question  of  the 
utility  or  necessity  of  the  proposed  road.  The  act  of  1884 
is  to  be  construed  in  the  liglit  of  the  scheme  of  the  Con- 
stitution, with  reference  to  which  the  act  was  passed.  The 
Constitution  declares  the  general  principle,  that  street  rail- 
roads shall  not  be  constructed  without  the  consent  of  prop- 
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erty-owners  interested.  But  it  recognizes  that  there  may  be  a 
conflict  between  public  aud  private  interests,  and  that  the  pub- 
lic convenience  may  require  the  construction  of  a  street  rail- 
road in  a  case  where  the  consent  of  the  property -owners  can- 
not be  obtained.  To  meet  this  contingency  it  creates  a  tribu- 
nal to  determine  this  question,  consisting  of  commissioners  to 
be  appointed  by  the  court.  The  language  of  tho  Constitu- 
tion, that  the  court  upon  application  may  appoint  commission- 
ers, does  not  confer  upon  the  court  a  discretion  to  appoint, 
or  not,  as  it  shall  deem  just  or  discreet.  It  confers 
authority  to  appoint  when  a  case  is  presented,  contem- 
plated by  the  Constitution.  When  either  by  the  Consti- 
tution, or  by  statute,  jurisdiction  is  conferred  upon  a  court, 
the  court  cannot  entertain  or  decline  jurisdiction  in  its  dis- 
cretion. It  is  bound  to  exercise  it  when  the  case  arises 
and  its  exercise  is  invoked  by  a  party  interested  and  having 
the  right  to  make  the  application.  (See  Macdougall  v.  Paterson^ 
11  C.  B.  755,  772 ;  Queen  v.  The  Tithe  Com'ra,  14:  Q.  B.  620.) 
The  constitutional  scheme  contemplates  that  the  determination 
whether  a  proposed  railroad  ought  to  be  constructed  in  case 
the  consent  of  property-owners  cannot  be  obtained,  shall  in 
the  first  instance  be  decided  by  commissioners.  We  concur 
on  this  point  with  the  view  of  the  learned  judge  who  dissented 
in  this  case  that  the  Constitution  confers  upon  the  court  pri- 
marily a  mere  naked  power  of  appointment,  and  that  it  gives 
no  power  to  the  court  to  hear,  try  or  determine  in  the  first  in- 
stance, the  question  that  is  to  be  sent  to  the  commissioners. 
The  power  of  the  court  to  pass  upon  the  merits  of  the  applica- 
tion arises  only  after  the  commissioners  have  made  their  report 
and  returned  the  evidence  taken  by  them,  and  this  power, 
though  not  expressly  given,  is  implied  from  the  provision  that 
the  determination  of  the  commissioners,  "  confirmed  by  the 
court,"  may  be  taken  in  lieu  of  the  consent  of  the  property- 
owners.  While  on  the  one  hand,  the  decision  by  the  court  in 
the  first  instance,  that  the  proposed  ro.xd  ought  to  be  con- 
structed would  not  satisfy  the  constitutional  provision  and  jus- 
tify the  construction  of  the  road,  on  the  other,  ^  ct3tntrary  de- 
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termination  cannot  deprive  the  applicant  of  the  right  to  have 
the  question  determined  in  the  first  instance  by  the  tribunal 
designated  in  the  Constitution.  We  find  nothing  in  the  act  of 
18S4,  in  conflict  with  the  plain  sense  of  the  Constitution.  It 
is  supposed  tliAt  the  provision  in  the  fifth  section,  requiring 
notice  to  be  given  of  the  application,  to  non-consenting  prop- 
erty-owners, implies  a  right  on  their  part  to  be  heard  on  the 
question  of  the  propriety  or  necessity  of  the  proposed  road,  and 
to  have  the  question  decided  at  that  stage  of  the  proceedings. 
It  is  not  necessary  to  attribute  tliis  purpose  to  the  legislature 
in  requiring  notice  to  property-owners.  The  requirement  of 
notice  enables  property-owners  to  appear  on  the  hearing  and 
oppose  the  application  on  the  ground  that  the  petitioner  is  not 
in  a  situation  to  make  it,  and  also  to  be  heard  in  respect  to  the 
selection  of  commissioners.  It  cannot  be  assumed  that  the  legis- 
lature intended  by  the  provision  for  notice,  to  confer  upon  the 
court  a  power  inconsistent  with  the  scheme  of  the  Constitution. 
The  ground  that  the  appointment  of  commissioners  would 
be  futile  by  reason  of  the  fact  that  other  companies  had  refused 
their  consent  to  the  construction  and  operation  of  the  road  of 
the  petitioner,  is  not,  we  think,  a  suflScient  aiiswer  to  the  ap- 
plication. Inability  to  obtain  the  consent  of  property-owners, 
is,  under  the  statute,  the  only  pre-requisite  to  the  application 
for  the  appointment  of  commissioners.  The  consent  of 
other  railroad  companies  having  coincident  routes  is  another, 
but  independent  condition  for  which  the  statute  provides 
no  alternative  or  substitute.  Nor  does  it  prescribe  the 
order  in  which  the  several  consents  shall  be  obtained.  It 
may  be  granted  that  if  it  liad  been  made  to  appear  that  an 
insurmountable  difficulty  stood  in  the  way  of  the  construction 
and  operation  of  the  road  of  the  petitioner,  and  not  a  mere 
present  obstacle  to  the  exercise  of  the  franchise,  the  court 
would  not  have  been  bound  to  grant  the  application.  But  the 
fact  that  the  other  companies  had  prior  to  the  application,  re- 
fused the  consent,  does  not  show  that  the  appointment  of  com- 
missioners would  be  a  vain  and  useless  proceeding.  The  decis- 
ion of  the  competing  roads  was  in  its  nature  revocable.    The 
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question  on  their  part  was  one  of  prudence  and  policy,  and  it 
is  quite  conceivable  that  circumstances  might  subsequently 
arise,  which  would  lead  to  a  reversal  of  the  prior  decision,  and 
to  the  giving  of  a  consent,  which  had  been  previously  withheld. 
Xhe  determination  of  commissioners  that  the  proposed  road 
ought  to  be  constructed,  if  sanctioned  by  the  court,  might  itself 
operate  as  a  reason  for  changing  the  prior  decision.  The  peti- 
tioning company  could  not  safely  enter  into  engagements  with 
other  companies  for  the  acquisition  of  the  right  to  construct 
its  road  on  the  street  occupied  by  their  tracks,  so  long  as  it  re- 
mained uncertain  whether  it  could  obtain  a  favorable  deter- 
mination of  commissioners  as  a  substitute  for  the  consent  of 
property-owners.  We  are  of  opinion  that  the  court  erred  in 
refusing  to  appoint  commissioners,  SLT\,d  that  the  order  appealed 
from  should,  therefore,  be  reversed,  and  the  case  remitted  to 
the  General  Term  for  further  proceedings. 

All  concur. 

Ordered  accordingly. 


Heney  Van  Aeenam,  Ees^ondeut,  v.  Geobge  Blektein,  as 
President,  etc.,  Appellant. 

In  an  action  brought  against  defendant  as  president  of  a  compan^r  named, 
the  complaint  alleged  that  said  company  was  a  joint^tock  company  or  as- 
sociation  daly  organised  under  the  laws  of  this  State.  Plaintiff  put  in  evi. 
dence  a  stipulation  signed  bj  defendant's  attorney,  admitting  for  the 
purposes  of  the  trial  that  said  company  was  a  joint-stock  company 
as  alleged  in  the  complaint,  and  that  defendant  was  its  president  at  the 
time  of  the  commencement  of  the  action.  Meld,  that  the  fair  construc- 
tion of  the  stipulation,  taking  it  In  connection  with  the  complaint,  and 
having  reference  to  the  statutes  in  relation  to  joint-stock  companies 
(Chap.  253,  Laws  of  1849;  chap.  455,  Laws  of  1851;  chap.  153,  Laws  of 
1853;  chap.  245,  Laws  of  1854)  is  that  it  was  intended  to  concede  that  the 
action  was  in  proper  form,  as  authorized  by  the  act  of  1849  (g  1,  chap. 
258,  Laws  of  1849),  against  the  defendant  as  president  of  the  company, 
and  that,  therefore,  a  motion  for  a  nonsuit  on  the  ground  that  it  did  not 
appear  that  the  company  was  a  joint-stock  company,  consisting  of  seven 
or  more  members,  was  properly  denied. 

An  action  for  libel  is  maintainable  against  such  a  joint-stock  company, 
which  publishes  a  newspaper  in  which  the  libel  is  contained. 
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It  seems  the  offi  !ers  of  the  companj,  or  the  publishers  or  editors  employed 
by  it,  have  the  same  power,  when  acting  within  the  scope  of  their  author- 
ity, to  bind  the  company  and  all  the  associates,  which  an  ordinary  part- 
ner has  to  bind  the  firm  and  his  copartners. 

In  such  an  action  the  alleged  libelous* article,  which  was  published  at  a 
time  when  plaintiff  was  a  candidate  for  an  office,  charged  him  with  mal 
and  corrupt  conduct  as  commissioner  of  pensions,  which  office  he  had  pre- 
viously held.  At  the  conclusion  of  the  tr\^l  defendant's  counsel  stated  that 
it  was  not  claimed  on  the  part  of  the  defense  that  there  was  any  thing 
wrong  in  plain tifiTs  conduct  in  the  pension  office.  Plaintiff*s  counsel 
thereupon  rested  and  the  court  charged  that  there  must  be  a  verdict  for 
plaintiff  for  nominal  damages  at  least.  Defendant  had  previously  moved 
for  a  nonsuit,  but  not  upon  the  ground  that  there  was  no  evidence  of 
malice.  Defendant's  counsel  excepted  to  the  charge,  and  sought  to  sus- 
tain the  exception  here  upon  the  ground  that  the  question  of  malice 
should  have  been  left  to  the  jury.  Meld,  that  the  objection  came  too  late; 
that  if  defendant  had  desired  to  go  to  the  jury  on  that  point,  he  should 
have  made  the  request  or  should  have  stated  the  ground  of  exception  to 
the  charge  at  a  time  when  it  would  have  been  in  the  power  of  the  court 
to  correct  it,  in  the  respect  complained  of. 

(Argued  February  10,  188G ;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  5,  1834,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Reported  below,  sub  nomine 
Van  Aemam  v.  McCune^  32  Hun,  316.) 

This  was  an  action  for  libel  brought  against  the  defendant 
as  president  of  the  "  Courier  Company,"  which  company,  the 
complaint  alleged,  "  was  and  now  is  a  joint-stock  company  or 
association  duly  formed  and  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,"  and  engaged  in  the  pub- 
lication of  a  newspaper  in  which  the  alleged  libelous  articles 
were  published. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

John  O.  Milhum  for  appellant.  ,The  motion  for  a  nonsuit 
should  have  been  granted,  because  the  plaintiff  failed  to  prove 
that  the  Courier  Company  consisted  of  seven  or  more  share- 
holders or  associates.  {Ait«tin  v.  Searing^  16  N.  Y.  112 ;  Lind. 
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on  Part.  2-U;  2  id.  1081;  Laws  of  1849,  chap.  258,  §  5  ; 
LaW3  of  1854,  cliap.  245,  §  3 ;  Whetherhead  v.  Alleriy  4  Ot. 
App.  Dec.  628 ;  BL  v.  Vanderwisher^  74  N.  Y.  234 ;  Tiffany 
V.  WUliams,  10  Abb.  Pr.  204 ;  Tibhetts  v.  Blood,  24  Barb. 
650.)  It  was  error  to  charge  the  jury  that  there  must  be  a 
verdict  ia  favor  of  the  plaintiflE  for  nominal  damages  at  least. 
The  question  of  malice  should  have  been  left  to  the  jury  as 
essential  to  the  liability  of  the  defendant,  {HamUtoJi  v.  Eno, 
81N.  Y.  116.) 

C.  D.  Van  Aemam  for  respondent.  Although  the  pleader 
does  not  explicitly  say  that  the  company  consists  of  seven  or 
more  stockholders,  he  has,  by  what  he  does  allege,  brought  the 
defendant  clearly  within  the  acts  relating  to  such  association. 
(Laws  of  1849,  chap.  258;  Laws  of  1851,  chap.  455;  Loril- 
lard  Vi  Clyde,  86  K  Y.  384;  Laws  of  1875,  chap.  508.)  De- 
fendant, so  far  as  this  question  is  concerned,  is  a  corporation. 
(Laws  of  1849  and  l^h\,  supra;  Laws  of  1854,  chap.  245; 
Laws  of  1867,  chap.  289 ;  Woodbury  v.  MeroL  U.  JEx,  Co., 
50  Barb.  157 ;  Wescott  v.  Fargo,  61  N.  Y.  542.)  Defendant 
has  waived  all  objection  and  submitted  himself  and  those 
he  represents  to  the  jurisdiction  of  the  court  by  appearing 
generally  in  the  cause.  {McCormick  v.  Peniu  C.  R.  li.  Co,j 
49  N.  Y.  303;  Code  of  Civ.  Pro.,  §§  488,  489,  499;  White  v. 
Spmicer,  14  N.  Y.  21:7;  Reynolds  v.  Loundshury,  6  Hill,  534 ; 
Ilawell  V.  Mills,  7  Sandf.  194 ;  56  N.  Y.  226 ;  Trustees  of  C. 
Academy  v.  II-oKechnie,  90  id.  630.)  The  Courier  Company  in 
its  collective  capacity  is  amenable  to  an  action  for  libel.  (Town- 
shend  on  Slander  and  Libel,  §§119, 265 ;  Thomas  v.  Rumsey,  6 
Johns.  26 ;  Code  of  Civ.  Pro.,  §  3347,  subd.  11;  Z.  TF.  d&  B,  R. 
R.  Co.  V.  QiiigUy,  21  How.  [U.  S.]  202;  Whitfield  v.  S.  E.  R. 
Co.,  1  E.  B.  ife  E.  115 ;  Samuels  v.  Ev.  M.  Ass.,  9  Hun,  288 ; 
S.  a,  75  N.  Y.  604;  Dodger.  Bradstreet  Co.,  59  How.  104.) 
The  allegation  as  to  the  membership  of  seven  or  more,  claimed 
to  be  essentially  necessary,  is  a  mere  averment  of  the  capacity 
of  the  defendant,  and  is  no  part  of  the  cause  of  action.  {Fox 
V.  Erie  Preserving  Co.,  93  N.  Y.  54;  Woodbury  v.  21,  Union, 
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60  Barb.  157;  Westcott  v.  Fargoy  61  N.  Y.  542;  Sandford 
V.  Supers  of  i\r.  y.,  15  How.  172.)  The  court  properly  re- 
jected defendant's  offer  to  show  the  publication  in  other  news- 
papers of  libelous  matter  similar  to  that  which  he  had  pub- 
lished ;  it  was  incompetent  for  any  purpose.  {Matson  v. 
Bucky  5  Cow.  499 ;  Cole  v.  Perry ^  8  id.  213 ;  Inman  v.  Foster ^ 
8  Wend.  602;  Kennedy  v.  Oiffard,  19  id.  296;  Hotchhiss  v. 
Oliphant,  2  Hill,  510;  Sandford  v.  Bennett,  24  N.  T.  20; 
Daly  V.  Byrne,  77  id.  182;  Willover  v.  BiU,  72  id.  36.) 
There  was  nothing  in  the  case  tending  to  impart  to  the  defam- 
atory matter  the  character  of  privileged  communications,  and 
the  court  in  effect  so  determined,  as  was  both  its  right  and  its 
duty.    {Hamilton  v.  FnOy  81  N.  Y.  116.) 

Rapallo,  J.  The  only  point  made  on  the  part  of  tlie  ap- 
pellant on  the  trial  of  this  action  was  that  the  action  could  not  be 
maintained  against  the  defendant  as  president  of  the  Courier 
Company. 

Prior  to  1849  all  the  members  of  an  unincorporated  joint-stock 
company  or  association  were  necessary  parties  to  an  action  by 
or  against  such  company  or  association,  whatever  the  number 
of  its  members  might  be.  (2  Lindl.  on  Part.  1084.)  Such  an 
association  could  not  sue  in  the  name  of  any  officer  of  the  asso- 
ciation or  in  the  name  of  its  trustees. 

By  the  Laws  of  1849  (Chap.  258,  §  1)  it  was  provided  that 
any  joint-stock  company  or  association,  consisting  of  seven  or 
more  sharelwlders  or  associates,  might  sue  or  be  sued  in  the 
name  of  the  president  or  treasurer,  for  the  time  being,  of  such 
joint-stock  company  or  association,  and  that  suits  so  prosecuted 
should  have  the  same  effect  on  tlie  joint  rights  or  property  of 
the  company  as  if  prosecuted  in  the  names  of  all  the  share- 
holders or  associates.  The  only  manner  in  which  the  question 
was  raised  in  this  case  was  by  motion  for  nonsuit  at  tlie  trial. 

The  plaintiff  put  in  evidence  a  stipulation  signed  by  the 
defendant's  attorneys,  whereby  it  was  admitted,  for  the  purposes 
of  the  trial,  that  the  Courier  Company  was  a  joint-stock  asso- 
ciation as  alleged  in  the  complaint,  and  that  the  defendant  was 
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its  president  at  the  time  of  the  commencement  of  this  action, 
and  that  said  company  published  the  BafEalo  Courier  and  had 
done  so  for  five  years  last  past. 

The  defendant  now  claims  that  its  stipulation  was  ineffectual, 
as  it  does  not  state  that  the  company  consisted  of  seven  or  more 
shareholders  or  associates,  but  only  that  it  was  a  joint-stock 
association  as  alleged  in  the  complaint ;  and  that  by  reference 
to  the  complaint  it  appears  that  the  allegation  therein  was  that 
it  was  a  joint-stock  company  or  association,  duly  formed  and 
organized  and  then  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  New  York, -^without  stating  the  number  of 
associates. 

We  think  that  the  fair  construction  of  the  stipulation  is  that 
it  was  intended  to  concede  that  the  action  was  brought  in 
proper  form  against  the  defendant  as  president  of  the  associa- 
tion, and  to  relieve  the  plaintiff  from  the  necessity  of  pro- 
ducing proof  at  the  trial  of  the  organization  of  the  associa- 
tion, and  to  bo  so  understood  by  the  counsel  for  the  plaintiff. 
If  not  intended  to  have  this  effect  it  was  of  no  avail  for  any 
purpose,  as  it  would  still  have  left  the  plaintiff  subject  to  the 
necessity  of  preparing  himself  with  proof  of  the  organization, 
for  he  could  not  prove  that  the  association  consisted  of  seven 
or  more  members  without  proving  the  organization,  and  the 
membership  of  all  the  associates.  To  attach  to  it  the  silent 
reservation  now  claimed,  and  which  could  not  have  been  con- 
templated by  the  parties,  would  make  it  deceptive  and  mis- 
leading. 

The  stipulation,  read  in  connection  with  the  complaint,  was 
an  admission  that  the  defendant  was  a  joint-stock  company  or 
association  duly  formed  and  organized  and  then  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York.  This 
must  be  deemed  to  have  reference  to  the  statutes  of  this  State, 
and  when  it  is  considered  that  the  act  of  1849,  under  which 
this  action  was  brought,  and  all  other  statutes  of  this  State 
relating  to  joint-stock  companies  or  associations,  refer  to  com- 
panies or  associations  consisting  of  seven  or  more  sliareholders 
or  associates  (Laws  of  1851,  chap.  455 ;  1853,  chap.  153  ;  1854, 
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cliap.  245),  and  that  there  are  no  statutes  recognizing  or  refer- 
ring to  joint-stock  companies  composed  of  a  smaller  number  of 
members,  it  is  quite  evident  that  such  a  company  as  is  referred 
to  in  the  statutes  was  intended. 

The  only  other  point  raised  on  the  motion  for  a  nonsuit  was 
that  the  action  was  not  of  such  a  nature  that  it  could  be  main- 
tained ag:iinst  a  joint-stock  association  in  the  name  of  its 
president  or  treasurer. 

Conceding  that  the  Courier  Company  is  not  a  corporation, 
but  a  partnership  with  some  of  the  powers  of  a  corporation,  it 
is  admitted  that  the  association  published  the  paper  in  which 
the  libel  was  contained,  and  we  can  see  no  reason  why  it,  and 
all  its  members,  should  not  be  responsible  for  a  libel  published 
by  their  authority.  The  officers  of  the  unincorporated  com- 
pany, or  the  publishers  or  editors  employed  by  it,  have  the 
same  power,  when  acting  within  the  scope  of  their  authority, 
to  bind  the  company  and  all  the  associates  which  an  ordinary 
partner  or  an  agent  of  a  partnership  has  to  bind  the  firm  and 
the  copartners. 

A  further  point  was  raised  on  the  argument  of  the  appeal 
in  this  court,  which  does  not  appear  to  liave  been  raised  upon 
the  trial,  viz. :  That  the  publication  complained  of  was  privi- 
leged, and  there  was  no  proof  of  actual  malice.  The  plaintiff 
was,  at  the  time  of  the  publication,  a  candidate  for  the  office 
of  representative  in  Congress.  He  had,  at  a  former  period, 
held  the  office  of  commissioner  of  pensions,  and  the  publica- 
tion of  the  defendant  complained  of,  consisted  of  cliarges  of 
mal  and  corrupt  conduct  bi  the  plaintiff  as  such  commissioner. 
These  charges  had  been  the  subject  of  investigation  by  a  com- 
mittee of  the  house,  and  the  proceedings  of  the  committee 
were  before  the  defendant  and  were  largely  drawn  upon  in  the 
various  articles  which  it  published  and  which  are  claimed  to  be 
libelous,  and  parts  of  the  testimony  were  referred  to  which 
tended  to  establish  the  charge  of  malconduct,  while  the  plain- 
tiff claims  that  the  editor  of  the  defendant  who  wrote  the 
articles  did  not  refer  to  the  parts  of  the  testimony  and  pro- 
ceedings which  exculpated  him. 
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At  the  conclusion  of  the  trial  of  this  action,  the  counsel  for 
the  defendant  stated  to  the  court  that  it  was  not  claimed  on  the 
part  of  the  defense  that  there  was  any  tiling  wrong  in  Dr. 
Van  Aernam's  conduct  in  the  pension  office,  and  the  plaintiffs 
counsel  then  stated  that  upon  tlie  defendant's  statement  the 
plaintiff  would  rest,  and  thereupon  the  court  charged  the  jury 
that  there  must  be  a  verdict  for  the  plaintiff  for  nominal 
damages  at  least.  To  this  charge  tlie  defendant's  counsel  ex- 
cepted, and  the  jury  rendered  a  verdict  for  the  plaintiff  for 
$2,000  damages. 

The  defendant's  counsel  now  raises  the  point  that  the  charge 
was  erroneous  because  the  judge  should  have  submitted  the 
question  of  malice  to  the  jury. 

We  think  this  objection  comes  too  late.  There  was  no  re- 
quest to  submit  that  question  to  the  jury,  nor  was  it  claimed 
on  the  motion  for  a  nonsuit  that  there  was  no  evidence  of 
malice.  The  nonsuit  was  asked  for  on  different  grounds.  If 
the  defendant  desired  to  go  to  the  jury  on  that  specific  point 
he  should  have  made  the  request,  or  should  have  stated  the 
ground  of  exception  to  the  charge  at  a  time  when  it  would 
have  been  in  the  power  of  the  court  to  correct  it  in  the  re- 
spect complained  of.  The  court  evidently  assumed  to  decide, 
upon  the  evidence,  that  the  publications  were  not  fair  criticisms 
on  the  official  conduct  of  the  plaintiff,  and,  therefore,  that  they 
were  not  privileged. 

Without  deciding  whether  or  not,  under  the  evidence  in  the 
case,  it  was  within  the  province  of  the  court  to  paiss  upon  that 
question,  we  are  of  opinion  that  if  the  defendant  deemed  him- 
self entitled  to  have  it  left  to  the  jury,  he  should  have  made 
the  claim  at  the  trial. 

The  judgment  should  be  affirmed. 

All  concur,  except  Ruqeb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 

SicKELS  —  Vol.  LVn,  4A 
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chap.  24^5),  and  that  there  are  no  statutes  recognizing  or  refer- 
ring to  joint-stock  companies  composed  of  a  smaller  number  of 
members,  it  is  quite  evident  that  such  a  company  as  is  referred 
to  in  the  statutes  was  intended. 

The  only  other  point  raised  on  the  motion  for  a  nonsuit  was 
that  the  action  was  not  of  such  a  nature  that  it  could  be  main- 
tained against  a  joint-stock  association  in  the  name  of  its 
president  or  treasurer. 

Conceding  that  the  Courier  Company  is  not  a  corporation, 
but  a  partnership  with  some  of  the  powers  of  a  corporation,  it 
is  admitted  that  the  association  published  the  paper  in  which 
the  libel  was  contained,  and  we  can  see  no  reason  why  it,  and 
all  its  members,  should  not  be  responsible  for  a  libel  published 
by  their  authority.  The  officers  of  the  unincorporated  com- 
pany, or  the  publishers  or  editors  employed  by  it,  have  the 
same  power,  when  acting  within  the  scope  of  their  authority, 
to  bind  the  company  and  all  the  a^ociates  which  an  ordinary 
partner  or  an  agent  of  a  partnership  has  to  bind  the  firm  and 
the  copartners. 

A  further  point  was  raised  on  the  argument  of  the  appeal 
in  this  court,  which  does  not  appear  to  have  been  raised  upon 
the  trial,  viz. :  That  the  publication  complained  of  was  privi- 
leged, and  there  was  no  proof  of  actual  malice.  The  plaintifE 
was,  at  the  time  of  the  publication,  a  candidate  for  the  office 
of  representative  in  Congress.  He  had,  at  a  former  period, 
held  the  office  of  commissioner  of  pensions,  and  the  publica- 
tion of  the  defendant  complained  of,  consisted  of  charges  of 
mal  and  corrupt  conduct  bt  the  plaintiff  as  such  commissioner. 
These  charges  had  been  the  subject  of  investigation  by  a  com- 
mittee of  the  house,  and  the  proceedings  of  the  committee 
were  before  the  defendant  and  were  largely  drawn  upon  in  the 
various  articles  which  it  published  and  which  are  claimed  to  be 
libelous,  and  parts  of  the  testimony  were  referred  to  which 
tended  to  establish  the  charge  of  malconduct,  while  the  plain- 
tiff claims  that  the  editor  of  the  defendant  who  wrote  the 
articles  did  not  refer  to  the  parts  of  the  testimony  and  pro- 
ceedings which  exculpated  him. 
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At  tlie  conclusion  of  the  trial  of  this  action,  the  counsel  for 
the  defendant  stated  to  the  court  that  it  was  not  claimed  on  the 
part  of  the  defense  that  there  was  any  thing  wrong  in  Dr. 
Van  Aernam's  conduct  in  the  pension  office,  and  the  plaintiff's 
counsel  then  stated  that  upon  the  defendant's  statement  the 
plaintiff  would  rest,  and  thereupon  the  court  charged  the  jury 
that  there  must  be  a  verdict  for  the  plaintiff  for  nominal 
damages  at  least.  To  this  charge  the  defendant's  counsel  ex- 
cepted, and  the  jury  rendered  a  verdict  for  the  plaintiff  for 
$2,000  damages. 

The  defendant's  counsel  now  raises  the  point  that  the  charge 
was  erroneous  because  the  judge  should  have  submitted  the 
question  of  malice  to  the  jury. 

We  think  this  objection  comes  too  late.  There  was  no  re- 
quest to  submit  that  question  to  the  jury,  nor  was  it  claimed 
on  the  motion  for  a  nonsuit  that  there  was  no  evidence  of 
malice.  The  nonsuit  was  asked  for  on  different  grounds.  If 
the  defendant  desii*ed  to  go  to  the  jury  on  that  specific  point 
he  should  have  made  the  request,  or  should  have  stated  the 
ground  of  exception  to  the  charge  at  a  time  when  it  would 
have  been  in  the  power  of  the  court  to  correct  it  in  the  re- 
spect complained  of.  The  court  evidently  assumed  to  decide, 
upon  the  evidence,  that  the  publications  were  not  fair  criticisms 
on  the  official  conduct  of  the  plaintiff,  and,  therefore,  that  they 
were  not  privileged. 

Without  deciding  whether  or  not,  under  the  evidence  in  the 
case,  it  was  within  the  province  of  the  court  to  pass  upon  that 
question,  we  are  of  opinion  that  if  the  defendant  deemed  him- 
self entitled  to  have  it  left  to  the  jury,  he  should  have  made 
the  claim  at  the  trial. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rugkb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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Statement  of  case. 


Leonard  A.  MBEBrrr,  Respondent,  v.  Maubiob  FirzoiBBOifs 
et  al,  Appellants. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendants*  negligence,  tliese  facts  appeared:  Plaintiff,  while  passing 
defendants'  store  in  the  city  of  New  York,  stepped  upon  an  iron  cover  to 
a  coal  hole  which  was  slippery  with  snow  just  fallen ;  he  fell  and  in  fall- 
ing  hit  the  leg  of  a  horse,  one  of  a  team  attached  to  a  truck  belonging  to 
defendants  and  standing  on  the  sidewalk.  The  horse  raised  his  foot  and 
in  putting  it  down  struck  plaintiff's  ankle  and  broke  it.  The  street  was 
narrow  and  occupied  partly  by  the  tracks  of  a  street  railroad.  There  was 
not  room  for  a  truck  to  stand  on  the  street  between  the  sidewalk  and 
the  nearest  track.  The  other  horse  of  the  team  was  standing  on  the 
street,  leaving  just  room  for  cars  to  pass.  The  team  was  in  charge  of 
its  driver,  the  horses  gentle,  and  neither  stirred  at  the  time  except  as 
above  stated.  Sufficient  space  was  left  on  the  sidewalk  for  wayfarers  to 
pass.  By  a  city  ordinance  it  was  made  lawful  for  an  occupant  of  a  store 
on  any  street  "  in  which  the  rails  of  any  railroad  company  are  laid  so 
close  to  the  curbstone  "  as  to  prevent  him  from  keeping  a  cart  or  other 
vehicle  in  the  carriage-way  in  front  of  his  store  without  interference  with 
the  passage  of  cars,  "  to  occupy  with  such  cart  or  other  vehicle  "  such 
portion  of  the  sidewalk  as  shall  be  necessary,  provided  sufficient  space 
be  left  for  the  passage  of  pedestrians.  Held,  that  the  evidence  failed  to 
show  any  negligence  on  the  part  of  defendants  and  that  a  refusal  to  non- 
suit was  error ;  that  the  permission  given  by  the  ordinance  applied  as 
well  to  the  horses  attached  as  to  *'  the  cart  or  other  vehicle." 

(Argued  AprillS,  1886  ;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  16,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

De  Witt  O.  Brow7v  for  appellants.  The  court  erred  in  charg- 
ing :  "  It  is  for  you  to  say  from  the  evidence  whether  the  team, 
at  the  time  of  the  accident,  was  using  more  of  the  sidewalk  than 
it  was  entitled  to  use  under  the  ordinance,  and  whether  under 
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the  ordinance  there  was  Bufficieut  space  left  for  the  passage  of 
pedestrians.  Their  negligence  depends  upon  that."  {Kfiupjle 
V.  Kiiick.  Ice  Co.,  84  N.  Y.  491.) 

P.  Q.  Eoherson  for  respondent.  If  the  horses  occupied 
more  of  the  sidewalk  than  was  necessary,  or  more  than  they 
were  entitled  to  under  the  ordinance,  tlie  defendants  were 
clearly  guilty  of  negligence,  or  a  wrongful  act.  {Cuddehach 
V.  Jewetty  20  Hun,  187 ;  Woster  v.  Forty-second  St.  H,  H. 
Co.,  60  N.  Y.  203.)  The  defendants  violated  the  ordinance 
which  says  ^'  no  persons  shall  suffer  or  permit  to  go,  or  lead  or 
drive  any  horse  upon  any  sidewalk  in  the  city  of  New  York," 
etc.  A  violation  of  a  city  ordinance  is  some  evidence  of  neg- 
ligence to  be  submitted  to  the  jury.  {MoGrath  v.  N.  Y.  O. 
i&  II.  R.  R.  It  Co.,  63  N.  Y.  522,  531 ;  Beisiegel  v.  N.  Y.  C. 
cfe  //.  R.  R.  \R.  Co.,  14  Abb.  [N.  S.]  29.)  The  ordinance, 
which  defendants  claim  permitted  them  to  occupy  the  side- 
walk, makes  no  mention  of  horses,  and  does  not  permit  horses 
to  be  driven  upon  the  sidewalk.  {Clifford  v.  Dam,  81  N. 
Y.  52 ;  Keefe  v'.Cityof  Chicago,  1  West.  Eep'r,  353  ;  Ring  v. 
City  of  CoJioes,  77  K  Y.  83;  29  Hun,  634 ;  Ehrgott  v.  Mayor , 
etc.,  96  N.  Y.  283 ;  Creed  v.  Hartman,  29  id.  591.) 

Danporth,  J.  The  action  was  for  damages  sustained  by  the 
plaintiff  while  attempting  to  pass  along  a  sidewalk  in  front  of 
certain  stores  occupied  by  the  defendants,  and  known  as  Nos. 
65  and  67,  on  the  east  side  of  Crosby  street,  in  the  city  of 
New  York.  The  material  facts  are  as  follows :  On  the  last 
day  of  December,  1879,  the  plaintiff  and  his  brother  were  at 
work  on  the  west  side  of  Crosby  street,  but  it  commenced 
snowing,  and  they  left  at  half-past  one  o'clock.  They  crossed 
to  the  east  side  below  the  defendant's  stores,  and  going  up  they 
there  found  a  team  of  horses  and  truck,  and  at  that  point, 
while  passing,  the  plaintiff  stepped  upon  the  iron  cover  of  a 
coal  hole,  slippery  with  snow,  and  fell  under  the  horse  nearest 
to  him,  touching  its  leg.  The  horse  raised  its  foot  at  that  in- 
stant, and  then  put  it  down,  striking  the  plaintiff's  ankle  and 
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breaking  it.  The  sidewalk  was  seven  feet  and  nine  inches 
wide,  the  street  a  narrow  one,  and  in  part  occupied  by  a  double- 
track  horse  railroad;  between  the  curbstone  and  track  is  five 
feet  three  inches,  one  foot  of  which  is  covered  by  the  project- 
ing car;  the  truck  was  seven  feet  eight  and  one-half  inches 
wide.  It  and  the  horses  belonged  to  the  defendants,  and  on 
this  occasion  they  were  partly  in  the  street  and  partly  on  the 
sidewalk,  but  in  their  customary  place,  and,  from  necessity, 
one  horse  being  on  the  sidewalk,  the  other  in  the  street,  leav- 
ing just  room  tor  the  cars  to  pass.  The  team  was  then  in  care 
of  its  driver;  the  horses  were  gentle,  and  at  the  time  in  ques- 
tion, except  as  above  stated,  neither  stirred.  Sufficient  space 
was  left  on  the  sidewalk  for  wayfarers.  This  was  testified  to 
by  the  plaintiff  and  by  the  defendants'  witnesses ;  it  was  also 
practically  demonstrated  by  the  safe  passage  of  many  persons 
and  there  is  no  room  for  doubt  that  the  plaintiff  would  have 
gone  through  uninjured  except  for  the  coal  hole  and  its  con- 
dition. 

The  plaintiff  also  put  in  evidence  a  city  ordinance  prohibit- 
ing, under  a  penalty,  the  going  of  any  horse  upon  any  of  its 
sidewalks.  The  defendants,  upon  the  other  hand,  both  by 
answer  and  by  evidence,  relied  upon  an  ordinance  of  the  city 
which  made  it  lawful  for  the  owner  or  occupant  of  any  store, 
or  other  building,  on  any  street  "  in  which  the  rails  of  any  rail- 
road company  are  laid  so  close  to  the  curbstone  as  to  prevent 
the  owner  or  occupant  from  keeping  any  such  cart  or  other 
vehicle  in  the  carriage-way  in  front  of  his  place  of  business 
without  interference  with  the  passing  of  the  cars  of  any  such 
railroad  company,  to  occupy  with  such  cart  or  other  vehicle 
during  business  hours  so  much  of  the  sidewalk  as  may  be  nec- 
essary for  such  cart  or  other  vehicle,  provided  that  sufficient  space 
be  retained  for  the  passage  of  pedestrians  between  the  cart  or 
other  vehicle,  so  permitted  to  occupy  such  portion  of  the  side- 
walk and  the  stoop  or  front  of  every  such  store,  warehouse  or 
other  building,"  and  by  evidence  which  was  not  controverted 
showed  that  the  street  in  question  was  situated  as  described  in 
the  ordinance. 
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On  the  trial  the  contention  in  behalf  of  the  defendants  was 
that  there  was  no  fault  or  negligence  on  their  part,  and  even  if 
there  were,  that  there  was  contributory  negligence  on  the  plain- 
tiffs part  in  stepping  npon  the  cover  of  the  coal  hole,  and  in 
going  unnecessarily  near  the  horses,  and  they  moved  the  trial 
judge  to  dismiss  the  complaint.  The  motion  was  denied,  and 
the  defendants  excepted.  The  learned  judge  then  submitted 
the  case  to  the  jury  upon  both  of  these  propositions,  at  the 
same  time  saying  that  the  plaintiff  had  no  right  of  recovery 
against  the  defendants  by  reason  of  the  coal  hole,  or  any  inci- 
dent to  it ;  that  they  were  re^jponsible  neither  for  it  nor  its  con- 
dition. No  exception  was  taken  to  the  charge  by  either  party, 
and  the  only  question  for  us  to  consider  is  whether  the  evidence 
was  such  as  in  any  view  would  justify  a  verdict  for  the  plaintiff. 

It  appears  that  he  was  rightfully  upon  the  sidewalk,  and  the 
jury  might  find  as  they  did,  that  he  was  proceeding  on  his  way 
with  reasonable  care  and  in  a  proper  manner,  without  notice  of 
any  circumstance  of  danger  which  required  extraordinary  cau- 
tion. But  assuming  this  to  be  so,  we  are  unable  to  find  that 
the  defendants  neglected  any  duty  or  were  guilty  of  miscon- 
duct toward  him.  It  may  be  conceded  that  the  plaintiff  would 
not  have  been  injured  if  the  defendant's  horse  had  not  been 
upon  the  sidewalk,  and  in  ordinary  cases  its  presence  at  that 
place  would  have  been  an  obstruction  and  its  owner  answer- 
able for  the  consequences,  but  both  conditions  of  the  ordi- 
nance last  cited  were  satisfied  by  the  circumstances  of  the  case. 
The  truck  and  horse  were  necessarily  on  the  walk  and  sufficient 
space  was  retained  for  the  passage  of  pedestrians  between  the 
cart  and  store.  The  evidence  left  no  room  for  doubt  as  to 
either,  and  as  the  validity  of  the  ordinance  was  unquestioned 
by  the  plaintiff  at  the  trial,  it  furnished  a  complete  answer  to 
his  action,  unless  as  is  now  argued  in  his  behalf,  its  permission 
is  limited  to  "a  cart  or  other  vehicle,"  and  does  not  include 
the  animal  by  which  the  vehicle  is  drawn.  The  contrary  was 
assumed  by  both  parties  and  the  court  upon  the  trial,  and  it 
was  we  think  the  reasonable  construction.  The  ordinance  m 
one  part  speaks  of  "  driving ''  or ''  backing  the  cart  or  vehicle," 
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"on  the  crosswalks,"  "or  onto  the  sidewalks,"  implying  of 
course  a  cart  or  vehicle  drawn  or  moved  in  the  ordinary  way, 
and  the  same  construction  must  apply  to  the  other  part  — 
that  now  in  question.  It  cannot  be  supposed  that  the  owner 
of  the  cart  would  be  expected  to  detach  his  horses,  leaving 
them  in  the  street  between  the  cart  and  the  street  car,  while 
the  cart  itself  was  put  in  a  place  of  safety.  The  ordinance  is 
in  substance  a  declaration  that  as  the  railroad  encroachea  upon 
the  street,  so  certain  vehicles  in  use  therein,  and  the  animals 
by  which  that  use  is  made  possible,  may  in  prescribed  cases 
encroach  upon  the  sidewalk. 

We  tliink  the  exception  was  well  taken,  and  for  the  error  to 
whicli  it  points,  the  judgment  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Thoma.8  J.  Pope  et  al.,  Respondents,  v.  George  A.  Poktbb  et  al., 

Appellants. 

The  broker's  xnemoraDdiim  of  a  contract  sale  between  the  parties  stated 
that  plaintilfs  had  sold  to  defendants  ' '  Scotch  pig  iron  to  arrive  as  speci- 
fied below,  *  *  *  five  hundred  tons  of  Ck)ultne8S  pig  iron  •  *  • 
to  be  due  here  in  April  next ;  five  hundred  tons  of  Caiilder*8  pig  iron  * 
*  *  to  be  due  here  in  March  next."  Plaintiffs  made  default  as  to  the 
Caulder's  iron  but  were  ready  and  offered  to  perform  as  to  the  Ck)ultnes8, 
which  defendants  refused  to  accept.  In  an  action  to  recover  damages, 
Tteld,  that  plaintiffs  were  not  entitled  to  recover;  that  the  vendees  were 
not  compelled  to  accept  a  part  performance  in  the  inverse  order  of  the 
contract,  but  only  according  to  its  terms,  and  as  the  plaintiffs  had  made 
default  at  the  outset,  defendants  had  a  right  to  rescind  the  whole  contract. 

(Argued  April  13,  1886  ;  decided  June  1, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  19,  1884,  modifying,  and  affirming  as  modified,  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict. 
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This  action  was  brought  to  recover  damages  for  an  alleged 
breach  on  tlie  part  of  defendants  of  a  contract  of  purchase  and 
sale  of  a  quantity  of  pig  u'on. 

The  substance  of  the  contract,  and  the  material  facts  are 
stated  in  the  opinion. 

Oeorge  F.  Gomstock  for  appellants.  The  seller  of  goods,  to 
arrive  by  sea,  must  deliver  the  identical  goods  described  in  the 
contract,  and  cannot  substitute  other  goods  although  of  the 
same  kind  and  value..  In  case  of  non-arrival  within  the  speci- 
fied time,  the  seller  may  reject  them  and  cannot  be  required  to 
accept  other  goods  to  which  the  contract  has  no  relation,  and 
he  may  rescind  the  whole  contract.  (Russell  v.  Nicholy  8 
Wend.  112;  HUl  v.  Blake,  97  K  Y.  216.)  A  single 
contract  cannot  be  resolved  into  diflEerent  and  independent 
parts,  and  each  part  treated  as  if  it  stood  alone,  on  the  mere 
ground  that  it  might  be  the  subject  of  a  separate  contract. 
{Be  Beersky  v.  Paige^  10  N.  Y.  637 ;  Crawford  v.  Craw- 
ford, 10  Johns.  253;  AUard  v.  Oreesert,  61  N.  Y.  1;  Cook 
V.  MiUard,  65  id.  357.)  A  statement  descriptive  of  the  sub- 
ject-matter or  of  some  material  incident,  such  as  the  time  or 
place  of  shipment,  is  ordinarily  to  be  regarded  as  a  warranty, 
in  the  sense  in  which  that  term  is  used  in  insurance  and  mari- 
time law,  that  is  to  say,  a  condition  precedent,  .upon  the  failure 
or  non-performance  of  which,  the  party  aggrieved  may  repu- 
diate the  whole  contract.  {Behn  v.  Bumesa,  3  B.  &  S.  751 ; 
Bowes  V.  Shandy  2  App.  Cas,  455 ;  Zowber  v.  Bangs,  2  Wall. 
728;  Davison  v.  Von  Lingen,liZ  U.  S.  40;  Mersey  Co.  v. 
NayUyr,  App.  Cas.  434,  439.) 

W.  W.  IfUes  for  respondents.  It  is  competent  to  establish 
an  excuse  for  the  non-performance  of  a  contract  in  point  of 
time,  by  showing  that  the  defendants  specifically  requested 
the  delay,  and  such  proof  is  not  immaterial.  {Kansas  B. 
Ji.  Co.  V.  McCoy,  8  Kans.  538.)  The  time  of  performance 
of  a  written  agreement  may  be  extended  by  a  subsequent 
agreement,  by  parol.     {DiUon  v.   Masterson,  39  N.  Y.  Sup. 
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•  Ct.  133 ;  Am,  Cor.  I.  Co.  y.  Msnerj  39  id.  200 ;  Oanal 
Co.  V.  Jiay,  101  U.  S.  522  ;  J!fiblo  v.  Binsss,  3  Abb.  Ct,  App. 
Dec.)  It  was  both  material  and  competent  to  prove  the 
amount  realized  on  tlie  sale  of  the  iron  after  it  had  been  estab- 
lished .that  it  was  sold  on  notice  and  for  the  best  price  that 
could  be  obtained,  and  for  its  full  market  value.  {Dvstan  v. 
McAndrew^  44  N.  T.  72.)  Long  before  the  time  for  the  ship- 
ment or  delivery  of  the  "Coltness"  the  defendants  had  re- 
lieved the  plaintiffs  by  a  positive  refusal  to  receive  any  iron 
under  the  contract.  {Dustan  v.  Mc Andrew^  44  N".  Y.  72 ; 
Plympton  v.  Elevating  Co.^  55  id.  480 ;  Blauvdt  v.  Baker, 
58  id.  611 ;  Skinner  v.  Tinker,  34  Barb.  333.)  That  the  con- 
tract is  divisible  appears  from  its  terms  and  is  well  settled. 
{Tipton  v.  Feitner,  20  N.  Y.  423;  Sawyer  v.  C.  N.  B.  Co., 
22  Wis.  403.)  Even  if  the  parties  had  some  particular  lot  of 
iron  in  mind  when  the  contract  was  made  (which  they  did  not) 
unless  the  delivery  had  been  confined  to  that  by  its  terms,  they 
were  only  required  to  deliver  the  same  kind  and  quality. 
{Taussig  v.  Hart,  58  N.  T.  425  ;  Levy  v.  Loeh,  85  id.  370.) 
In  this  case  the  iron  having  been  refused  on  the  specific 
ground  that  the  defendants  were  entitled  to  the  ''  iron  on  the 
Pryor."  No  other  objection  is  now  available.  {Carman  v. 
Pultz,  21  N.  Y.  547;  Dufy  v.  O'Bonovan,  46  id.  223; 
Coleman  v.  First  Nat.  Bank,  53  id.  392.) 

Finch,  J.  The  material  terms  of  the  contract  between  the 
parties,  as  written  in  the  broker's  memorandum,  are  as  fol- 
lows: **  Sold  to  the  following  named  parties  Scotch  pig  iron  to 
arrive  as  specified  below.  *  *  500  tons  of  Coltness 
pig  iron  at  36  per  ton  for  sliipment,  to  be  due  here  in  April 
next.  500  tons  of  Caulder  pig  iron  at  34  per  ton  for  ship- 
ment, to  be  due  here  in  March  next.  Payable  on  arrival  here 
by  four  months'  note,  indorsed  by  the  above-named  parties, 
with  interest  added  at  6  per  ceiit." 

A  broker  often,  in  the  haste  of  business  and  in  the  effort  at 
brevity,  will  draw  ambiguous  contracts,  and  the  one  before  us 
is  an  instance  and  example  of  such  want  of  care  and  accuracy. 
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Whether  it  is  an  entire  contract  q;r  divisible  into  two  separate 
or  independent  agreements ;  whether  it  sold  specific  iron  to  be 
shipped  at  a  precise  time,  or  merely  iron  of  the  stipalated 
brand ;  and  whether  payment  was  to  be  made  in  installments 
by  a  four  months'  note  at  each  arrival,  or  by  one  note  when  all 
the  iron  had  arrived,  were  some  of  the  questions  which  the 
memorandum  left  open  for  dispute.  In  the  litigation  which 
ensued,  the  vendors  recovered  of  the  vendees  for  a  refusal  to 
accept  both  lots  of  the  iron.  On  appeal  the  General  Term  de- 
cided that  there  could  be  no  recovery  for  the  Caulder  iron, 
upon  the  ground  that  the  plaintifis  were  themselves  in  default, 
but  that  the  contract  was  divisible,  and  a  recovery  could  be 
had  for  the  Coltness  iron,  as  to  which  they  were  not  in  default. 
The  judgment  was,  therefore,  reversed,  unless  the  plaintiffs 
should  stipulate  to  deduct  from  their  recovery  the  amount 
awarded  on  account  of  the  Caulder  iron,  in  which  event  the 
judgment  as  modified  should  be  afiirmed.  The  plaintiffs  stipu- 
lated and  contented  themselves  with  the  modified  judgment. 
From  that  moment  the  adjudication  as  to  the  Caulder  iron  be- 
came indisputable  so  long  as  the  General  Term  judgment 
should  stand,  and  upon  this  appeal  devolves  upon  the  respond- 
ents, who  seek  to  sustain  that  judgment,  the  duty  of  demoui 
strating  that  it  can  be  correct  consistently  with  the  default  ad- 
judged by  the  same  judgment  as  to  the  Caulder  iron.  By  their 
stipulation  the  plaintiffs  assented  to  the  decision  against  them 
in  order  to  retain  the  balance  in  their  favor,  and,  for  the  pur- 
poses of  this  appeal,  must  be  held  to  concede  that  there  was 
default  as  to  the  Caulder  iron.  ^Vhether  the  consequent  right 
of  withdrawal  from  the  contract  extended  to  all  the  iron  and 
to  the  entire  contract  in  all  its  parts,  or  was  limited  simply  to 
the  Caulder  iron  is  thus  the  only  question  presented  for  pur 
consideration. 

The  contract,  in  its  first  sentence,  certifies  the  sale  of  ^^  Scotch 
pig  iron  to  arrive."  It  specifies  later  the  quantity  and  brands, 
and  dates  of  arrival,  but  it  remains  one  entire  contract  for  the 
sale  of  one  thousand  tons  of  the  iron,  half  of  one  brand  and 
half  of  the  other,  one  portion  to  arrive  in  March  and  one  in 
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April.  The  purchasers  wene  individuals, .  one  representing  a 
particular  corporation  and  the  others  a  different  one,  each  of 
which  needed  the  iron  in  some  proportions  for  their  manufactur- 
ing purposes.  The  parties  might  have  bought  separately,  each 
taking  a  smaller  quantity  and  according  to  their  several  needs, 
but  Uiey  chose,  as  they  had  a  right  to  do,  to  combine  in  a 
single  purchase  of  the  entire  quantity  needed  by  both.  Pay- 
ment  was  to  be  made  by  note  at  •  four  months,  upon  the  ar- 
rival of  the  iron.  If  this  means  upon  the  final  arrival  of  all 
the  iron  to  be  paid  for  by  a  single  note,  then  there  is  no  ques- 
tion thlit  complete  delivery  of  the  whole  purchase  was  a  condi- 
tion precedent  to  the  right  to  demand  payment.  But  the  re- 
spondents insist  that  a  note  was  to  be  given  upon  each  arrival, 
and,  therefore,  that  both  delivery  and  payment  were  "to  be  in 
installments,  and  so  the  contract  was  in  its  nature  divisible, 
and  performance  of  any  component  part  entitled  the  vendor  to 
compensation  for  that  part.  If  the  construction  of  payment 
due  upon  each  arrival  be  correct,  the  contract  was  "  divisible  " 
in  the  sense  in  which  that  .word  is  applied  to  cases  of  a  par- 
ticular character  and  depending  upon  peculiar  circumstances. 
If  the  plaintiffs  had  shipped  the  five  hundred  tons  of  Caulder 
iron  for  arrival  in  March,  and  it  had  been  delivered  to  the  de- 
fendants, who  had  accepted  it,  they  would  have  been  bound  to 
pay  for  that  iron  irrespective  of  a  possible  or  actual  default 
thereafter  as  to  the  Coltness  iron.  But  this  because  of  a  part 
delivery  on  one  side  and  a  part  acceptance  on  the  other,  which 
is  in  accordance  with  the  contract  and  permitted  by  its  terms. 
That  doctrine,  however,  does  not  at  all  reach  or  cover  a  case 
like  the  one  before  us.  Here  there  is  a  breach  of  the  contract 
at  the  beginning ;  a  failure  to  perform  at  the  outset ;  and  that 
breach  justifies  a  rescission  by  the  vendee.  But  a  rescission  of 
what?  Obviously,  of  the  entire  contract.  It  must  be  that  or 
nothing,  since  there  are  not  two  independent  and  separate  con- 
tracts, one  of  which  may  be  broken  without  peril  to  the  other, 
but  there  is  a  single  contract  which  may  be  rescinded  at  the 
moment  of  a  breach,  so  far  as  it  remains  wholly  unperformed 
on  both  sides.     The  cases  which  seem  to  have  misled  the 
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court  below  are  founded  upon  peculiar  equities  growing  out  of 
the  form  of  contract.  Tbey  contemplate  and  require  a  per- 
formance in  separable  parts  or  divisions,  and  where  the  vendor 
delivers  an  agreed  proportion,  which  the  vendee  accepts,  and 
payment  therefor  becomes  immediately  due,  the  right  to  re- 
cover is  at  once  complete,  and  is  not  forfeited  by  a  later  de- 
fault. The  contract  in  such  case  is  called  divisible  or  distribu- 
tive, and  the  language  is  not  objectionable  if  correctly  under- 
stood and  applied.  The  right  of  rescission  or  of  abandon- 
ment, where  such  a  contract  has  been  wholly  performed  on 
one  side  as  to  one  of  its  separable  parts,  and  that  performance 
accepted  on  the  other  is  lost  and  cannot  be  regained,  for  the 
right  to  the  payment  reserved  has  fuUy  accrued  and  does  not 
depend  upon  further  conditions.  Practically,  by  the  divisible 
form  of  the  contract,  and  the  joint  act  of  the  parties  in  deliv- 
ery and  acceptance,  the  earlier  stipulation  is  cut  off  and  sepa- 
rated from  the  later,  but  nothing  of  the  kind  is  possible  where 
the  vendor  is  in  default  at  the  outset.  The  vendee  is  not  com- 
pelled to  accept  a  part  performance  in  the  inverse  order  of  his 
contract,  but  only  according  to  its  terms,  and  where,  at  its  in- 
itial point,  the  vendor  is  in  default,  the  right  to  rescind  or 
abandon  belongs  to  the  vendee,  and  necessarily  and  justly  must 
apply  to  the  whole  contract  remaining  unperformed.  Other- 
wise the  one  contract  is  split  into  two,  each  independent  of  the 
other.  Substantially,  this  doctrine  has  been  recently  decided. 
{Ncywmgton  v.  Wright,  115  U.  S.  188.)  The  reasoning  of 
that  case  seems  to  us  accurate  and  decisive,  and  we  follow 
it  without  hesitation.  The  order  for  a  new  trial,  which  we 
think  it  our  duty  to  make,  will  leave  open  the  questions  of 
fact  as  to  plaintiffs'  default. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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iitf  mil       J-^^MBS  B.  Hatvibs, Kespondeat,  v.  Jaicbs  H.  Budd,  Appellant. 

t*n  »  Although  dareM  and  undae  inflaence  was  employed  in  procuring  a  contract 
for  the  payment  of  money  and  influenced  the  giving  of  it,  and  the  party 
BO  executing  it  has  been  compelled  to  pay  money  on  account  thereof,  he 
may  not  maintain  an  action  to  recover  the  same  where  the  consideration 
of  the  contract  ariaee  upon  or  is  any  way  affected  by  the  compounding  oi 
a  felony.  The  parties  in  such  case  are.  notwithstanding  the  duress,  in 
parideUUo,  and  neither  is  entitled  to  relief  from  the  courts. 

In  an  action  to  recover  back  moneys  paid  by  plaintiff  in  payment  of  a  prom- 
issory note  given  by  him  to  defendant  and  transferred  to  a  bona  fide 
holder  before  maturity,  the  complaint  alleged  that  the  note  was  given  to 
compound  a  supposed  felony,  t.  «.,  a  claim  made  by  defendant  that  plain- 
tiff's son  had  stolen  money  from  him,  and  tliat  the  note  was  extorted  by 
tlireats  of  public  charges  against  the  son.  After  the  court  had  charged  in 
substance,  that  if  the  note  was  fi^ven  simply  to  compound  a  felony  plaintiff 
could  not  recover,  he  was  requested  but  refused  to  charge  "  that  if  the 
compounding  of  a  felony  entered  into  and  formed  a  part  of  the  considera. 
tion  of  the  note  the  plaintiff  could  not  recover;"  also,  "that  if  the 
motive  of  the  plaintiff  in  giving  the  note  was  in  part  for  the  purpose  of 
compounding  a  felony,  he  would  not  be  entitled  to  recover.    Meld  error. 

Dunham  v.  OrimoM  ^3  Week.  Dig.  190) ;  Twrley  v.  Edward*  (1  Week. 
Bep.  450) ;  Foley  v.  Qrem  (31  C.  L.  J.  175) ;  WUliami  v.  Bayley  (85  L.  J. 
Ch.  717),  distinguished. 

(Submitted  April  16, 1886 ;  decided  June  1, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourty  in  the  fourth  judicial  departmeot,  entered  upon  an 
order  made  the  secood  Tuesday  of  June,  1883,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict.  (Re- 
ported below,  80  Hun,  237.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

The  case  is  reported  on  a  former  appeal  in  83  N.  Y.  263. 

T.  W.  GoUina  for  appellant.  There  must  be  some  fraud  or 
falsity  in  statements  to  constitute  duress  j>armma«.  {FcMrmer 
V.  Walter,  2  Edw.  Oh.  601 ;  Smith  v.  Rowley,  66  Barb.  502 ; 
Yoiywrg  v.  Brewster,  5  Alb.  L.  J.  198 ;  Z.  if.  Ins.  Cb*  v. 
Meeker,  85  N.  T.  614.)    Threatening  to  prosecute  in  a  lawful 
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waj  for  an  offenge  actuallj  committed  does  not  constitute 
duress.  (  Vosburg  v.  Brewster^  6  Alb.  L.  J.  198 ;  Knapp  v. 
Hyde^  60  Barb.  80 ;  Bumham  v.  Douglass^  10  Weekly  Dig. 
557.)  If  the  defendant  had  actoally  executed  the  threat  to 
prosecute  the  son  he  would  have  committed  no  wrong  against 
any  one ;  and  whatever  wrong  can  be  attributed  to  defendant, 
if  any,  is  that  he  agreed  not  to  prosecate  plaintiffs  son.  {Lord 
V.  Lindsay^  9  Weekly  Dig.  70.)  No  case  holds  that  threats 
of  a  lawful  imprisonment  or  prosecution  constitute  duress  or 
undue  influence.  {Resrford  v.  Resrfcrdj  7  Lans.  6  ;  Lord  v. 
Lindsay y  IS  Hun,  484;  Sarmony.  Harmony  61  Me.  227; 
JEadie  v.  Slimmony  26  N.  Y.  9  ;  Fo%hay  v.  Fergvsony  5  HiU, 
154;  Osborne  v.  JRobhinSy  36  N.  Y.  865  ;  Vosburg  v.  Breuh 
steTy  5  Alb.  L.  J.  198;  1  Bouv.  Law  Diet.  514;  Smith  v. 
Botoleyy  66  Barb.  502 ;  M.  L.  Ins.  Co.  v.  Meeker y  85  N.  Y. 
614 ;  6  Mass.  506.)  Both  parties  were  "  in  pari  delicto  "  and 
cannot  recover  against  each  other.  (Darmoutk  v.  Bennetty 
15  Barb.  541 ;  Solmger  v.  Ec^lSy  82  N.  Y.  393 ;  Condeman  v. 
HickSy  3  Lans.  108.)  A  party  who  gives  a  note  for  the  express 
purpose  of  compounding  a  felony  is  a  pa/rticeps  eriminis. 
{Sharp  y.  Wrighty  35  Barb.  286 ;  Solmger  v.  JSdrley  82  K 
Y.  893 ;  Saynes  v.  Buddy  83  id.  25.)  The  court  erred  in  re- 
fusing to  charge  the  jury  that  if  the  plaintifiPs  motive  in  part 
in  giving  the  note  was  to  compound  a  felony  he  could  not  re- 
cover.   {Sanderson  v.  Ooodrichy  46  Barb.  616.) 

TF.  B.  Mason  for  respondent.  The  parties  to  this  action 
did  not  stand  in  pari  delicto;  the  defendant  took  undue  ad- 
vantage of  the  plaintifi  and  his  wife,  advantage  of  the  circum- 
stances in  which  the  plaintiff  stood,  surrounded  as  he  was  by 
his  family ;  this  operated  as  duress  and  undue  influence  to  coerce 
and  as  the  jury  has  found  did  coerce  the  plaintiff's  will,  and 
destroyed  Uie  equality  between  the  parties,  and  induced  the 
plaintiff  to  give  the  note  in  question.  {Ifttnham  v.  Griswoldy 
1  CL  B.  806  ;  22  Weekly  Dig.  296 ;  Turley  v.  Edwardsy  1 
West.  Kep'r,  450 ;  Foley  v.  Oreeny  21  Cent.  L.  J.  175 ;  1  West 
Eep'r,  12, 450 ;  WUUams  v.  Bayleyy  86  L.  J.  Ch.  717 ;  Story's 
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Eq.  Jur.,  §§  239,  300,  302;  Foshay  v.  Ferguaany  5  Hill,  154; 
ISadie  v.  Slimnum,  26  N.  Y.  9  ;  Osborne  v.  Hobbins,  36  id. 
365 ;  Salinger  v.  Ihrle,  82  id,  397 ;  Haynes  v.  Mudd,  83 
id.  253  ;  IngeraoU  v.  Boe^  65  Barb.  346  ;  Sehoener  v.  Lessane^ 
36  Hun,  100  ;  BurTce  v.  Brown,  49  Ind.  573  ;  Bioharda  v. 
Vanderpool,  1  Daly,  71.)  The  rule  in  regard  to  duress  and 
undue  influence  allows  the  father  to  plead  the  duress  of  a  child, 
or  a  husband  the  duress  of  a  wife,  or  a  child  the  duress  of  a 
parent.  {Ha/rria  v.  Cormody,  24  Alb.  L.  J,  436 ;  131  Mass. 
51 ;  82  N.  Y.  399 ;  26  id.  9.)  The  court  is  not  called  upon  to 
adopt  the  language  of  counsel  in  his  charge  if  he  has  fully 
covered  the  proposition  of  law  in  his  own  language  as  re- 
quested.    {Morehov^e  v.  Teager,  71  N.  Y.  594.) 

MiLLEB,  J.  The  plaintiff  seeks  to  recover  in  this  action  the 
amount  of  a  promissory  note  given  by  him  upon  the  settlement 
of  a  claim  by  defendant,  that  plaintiflE's  son,  who  was  in  de- 
fendant's employ,  had,  at  different  times,  stolen  his  money. 

The  complaint  alleged  that  the  note  was  given  in  order  to 
compound  and  settle  a  supposed  felony  or  misdemeanor,  and 
that  the  said  note  was  extorted  from  the  plaintiff  and  his  wife 
by  threats  of  public  charges  against  the  character  of  their  son, 
and  that  the  note  was  executed  in  fear  of  the  same.  It  was 
transferred  by  plaintiff  before  maturity  to  a  hona  Jide  holder, 
and  plaintiff  paid  it. 

On  a  former  appeal  to  this  court  in  this  action,  it  was  held 
that  where  a  person  has  voluntarily,  i,  e.  without  the  coercion 
of  force  or  threats,  given  his  promissory  note  to  compound  a 
crime,  and  has  been  compelled  to  pay  the  same,  it  having  been 
transferred  to  a  lona  fide  holder  for  value  before  maturity,  he 
cannot  maintain  an  action  against  the  one  to  whom  the  note 
was  so  given  to  recover  back  the  moneys  paid. 

In  the  opinion  of  the  court  by  Folgkr,  Ch.  J.,  the  rule  is 
laid  down  that  if  there  was  simply  a  compounding  of  felony, 
both  plaintiff  and  defendant,  on  an  equality,  agreeing  that  the 
plaintiff  should  give  his  written  promise  to  the  defendant,  and 
that,  therefore,  the  defendant  should  give  his  oral  promise  to 
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conceal  the  felony  and  abstain  from  prosecuting  it,  and  with- 
hold the  evidence  of  it,  then  they  were  in  pari  ddictOy  and  the 
law  will  leave  them  where  it  finds  them,  and  it  is  said  that  ^^  to 
give  the  plaintiff  any  claim  to  recover,  he  must  show  that  he 
was  in  such  plight  from  the  force  or  threats  of  the  defendant 
as  that  he  was  in  duress,  and  gave  the  note  without  being  will- 
ing to,  to  escape  from  the  predicament  in  which  that  force  or 
those  threats  put  him.'' 

Upon  the  last  trial,  which  is  the  subject  of  review  on  this 
appeal,  the  case  appears  to  have  been  presented  by  the  plaintiff 
on  the  theory  that  threats  were  used,  and  duress  and  undue 
influence  exercised  by  the  defendant  upon  the  plaintiff  and  his 
wife,  by  means  of  which  the  note  was  obtained,  independent 
of  the  question  whether  the  note  was  executed  for  the  purpose 
of  compounding  a  felony,  and  that  thus  a  case  was  established 
against  the  defendant. 

The  plaintiff  in  this  action  insists  that  the  facts  establish 
that  the  parties  did  not  stand  in  pa/ri  ddicto ;  that  the  de- 
fendant took  undue  advantage  of  the  plaintiff  and  his  wife, 
of  the  circumstances  in  which  the  plaintiff  stood,  surrounded  as 
he  was  by  his  family ;  that  this  operated  as  duress  and  undue 
influence  to  coerce,  and,  as  the  jury  found,  did  coerce  the  plain- 
tiff's will  and  destroyed  the  equality  between  the  parties  and 
induced  the  plaintiff  to  give  the  note  in  question. 

In  none  of  the  cases  cited  by  the  respondent's  counsel  to  sus- 
tain the  position  contended  for  was  the  precise  point  presented 
whether  the  parties  stood  vn  pari  delicto  when  the  compound- 
ing of  a  felony  entered  into  and  constituted  part  of  the  con- 
sideration of  the  contract,  and  they,  therefore,  are  not  decisive 
of  the  question.  {Vunhcmi  v.  Oriswold,  22  Week.  Dig.  296 ; 
Turley  v.  Edwards^  1  West.  Rep'r,  450;  Foley  v.  Oreen^ 
21  Cent.  L.  J.  175 ;    Williama  v.  Bayley,  35  L.  J.  Ch.  717.) 

Whether  the  parties  stood  in  pari  ddicto  depends  upon  the 
fact  whether  the  evidence  proved  that  the  note  in  question  was- 
given  for  compounding  a  felony.    If  the  testimony  established 
that  such  was  the  case,  then  both  parties  must  be  regarded  as 
equally  in  fault,  and  the  court  will  not  lend  its  aid  to  either  in 
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enforcing  a  contract  of  such  a  character  because  it  is  ill^al  and 
void.  While  fraud,  duress  and  undue  influence  employed  in 
procuring  a  contract  for  the  payment  of  money  may  vitiate 
and  destroy  the  obligation  created,  and  render  it  of  no  effect, 
and  the  party  who  has  been  compelled  to  pay  money  on  ac- 
count thereof  may  maintain  an  action  to  recover  the  same,  such 
a  right  does  not  exist  and  cannot  be  enforced  where  the  consid- 
eration of  the  contract,  thus  made,  arises  entirely  upon  or  is  in 
any  way  affected  by  the  compounding  of  a  felony.  When  this 
element  enters  into  the  contract,  it  becomes  tainted  with  a  cor- 
rupt consideration  and  cannot  be  enforced.  The  correctness 
of  this  rule  was  recognized  by  the  trial  jadge  in  his  charge  to 
the  jury.  He  charged,  among  other  things,  as  follows :  "  Was 
the  note  a  legal  contract  or  an  illegal  contract  ?  It  was  an 
illegal  contract  and  void  between  the  parties  if  it  was  given 
upon  an  agreement  to  suppress  the  evidence  of  a  crime  alleged 
to  have  been  committed  equally  as  if  it  were  given  upon  an 
agreement  to  suppress  the  evidence  or  refrain  from  prosecuting 
a  crime  which  had  been  in  fact  committed."  He  also  charged, 
^^  If  he  impressed  upon  the  plaintiff  the  idea  that  he  would 
thus  refrain  and  would  conceal  the  crime  if  he  would  give  the 
note,  but  that  he  would  not  refrain  if  he  did  not  give  the  note, 
it  was  an  illegal  contract."  He  further  charged  upon  being  re- 
quested that  if  the  note  was  given  simply  to  compound  a  fel- 
ony, the  plaintiff  could  not  recover.  So  far  the  charge  of  the 
judge  was  entirely  correct,  and  the  case  was  properly  presented 
to  the  jury  in  this  respect. 

The  judge,  however,  was  requested  to  charge  as  follows: 
"  That  if  the  compounding  of  a  felony  entered  into  and  formed 
a  part  of  the  consideration  of  the  note,  the  plaintiff  could  not 
recover."  And  also,  "  that  if  the  motive  of  the  plaintiff  in  giving 
the  note  was  in  part  for  the  purpose  of  compounding  a  felony, 
he  would  not  be  entitled  to  recover." 

Both  of  these  requests  were  refused  and  exceptions  taken  to 
the  rulings  of  the  judge.  We  think  there  was  error  in  each  of 
the  refusals.  Within  the  rule  already  laid  down,  if  the  con- 
sideration of  the  note  was  in  any  way  affected  by  the  compound- 
ing of  a  felony,  or  it  entered  into  the  same,  or  such  a  motive 
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actaated  the  plaintiff  in  any  respect,  then  the  contract  was  ille- 
gal, and  should  not  be  upheld.  In  such  a  case  the  contract  was 
vicious  and  corrupt,  and  in  violation  of  law  as  much  as  if  com- 
pounding a  felony  had  been  the  entire  consideration.  The 
element  of  illegality  constituted  a  part  of  the  contract,  thus 
vitiating  the  whole,  and  it  could  not  be  rejected  because  duress, 
undue  influence  or  threats  were  also  blended  with  it. 

It  cannot  be  said  that  these  requests  were  covered  by  the 
charge  which  had  already  been  made,  for  while  such  charge 
comprehended  the  principle  that  the  note  might  be  avoided  if 
given  for  compounding  a  felony,  the  refusals  to  charge  left  it 
to  be  inferred  that  this  element  might  constitute  a  portion  of 
the  consideration  without  affecting  its  validity.  This  was  clearly 
wrong,  and  the  defendant  was  entitled  to  the  charge  in  accord- 
ance with  the  requests  made,  and  the  judge  erred  in  refusing 
the  same. 

We  cannot  agree  with  the  doctrine  that  if  the  plaintiff  was 
influenced  by  the  duress  of  the  defendant,  and  at  the  same  time 
both  parties  intended  the  compounding  of  a  felony,  that  they 
were  not  in  pari  delicto.  It  is  enough  that  the  vice  of  com- 
pounding a  felony  was  a  part  of  the  contract,  operating  upon 
the  minds  of  both  parties,  and  thus  placing  them  upon  an 
equality,  to  render  the  contract  nugatory  and  of  no  effect. 

For  the  errors  of  the  judge  in  refusing  to  charge  as  requested, 
without  considering  the  other  questions  raised,  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur,  except  Bugeb,  Ch.  J.,  not  voting. 

Judgment  reversed. 


Isabella  B.  Olutb,  Respondent,  v.  Jaoob  Enibs  et  al..  Survi- 
vors, etc..  Appellant. 

In  an  action  of  ejeetmenfplidntifr  moved  for  the  appointment  of  a  receiver 
of  the  rente  and  profits  of  the  land  in  question.    Defendant  tliereupon 
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consented  that  an  order  "  be  entered  requiring  him  to  file  security  for 
the  payment  of  rent  of  the  premises,  as  the  court  may  direct  bj  order  in 
the  action."  In  the  order  as  entered  and  in  the  condition  of  the  undertak- 
ing given  in  pursuance  thereof,  the  word ''plaintiff"  was  used  by  mis- 
take instead  of  "defendant;"  The  condition  reading  "that  plaintiff 
will  account  for  and  pay  over  the  rent/'  etc.  Mdd,  that  an  action  was 
maintainable  to  reform  the  bond  and  to  enforce  it  as  corrected. 

On  the  trial  of  the  ejectment  suit  defendant  succeeded;  the  judgment,  how. 
ever,  was  reversed  and  plaintiff  finally  had  judgment  in  his  favor  for  the 
possession  of  the  premises  and  for  a  sum  stated  as  the  rental  value 
thereof.  Held,  that  the  undertaking  was  not  merged  In  or  superseded 
by  the  first  judgment,  but  that  upon  the  rendition  of  the  final  judgment 
it  by  its  terms  became  operative,  as  the  judgment  was  a  direction  and 
order  within  the  meaning  of  the  undertaking. 

The  order  was  also  amended  on  motion  without  notice  to  the  sureties. 
Held,  that  this  was  immaterial  as  it  was  not  necessary  to  amend  the  order 
in  order  to  maintain  the  action  for  the  reformation  of  the  undertaking. 

Also  Tuid,  it  was  immaterial  that  the  amended  order  required  the  defend- 
ant in  the  ejectment  suit  to  file  a  new  undertaking,  that  uo  new  under- 
taking having  been  filed  the  one  given  was  not  superseded. 

(Argued  April  16, 1886  ;  decided  June  1, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  29,  1884:,  which  affirmed  a  judgment  in 
favor  of  the  plaintiflF,  entered  upon  a  decision  of  the  court,  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Wm.  G.  MoCrea  for  appellant.  The  liability  of  the  sureties 
on  the  undertaking  was  terminated  by  the  judgment  dismissing 
the  complaint.  (Bouv.  Law  Diet.,  tit.  Judgment;  Freeman 
on  Judgm.,  §  12 ;  Weston  v.  Cha/rlestony  2  Pet.  176 ;  Code, 
§§  1209,  1220, 1301, 1316;  Bishro  v.  DisbrOy  37  How.  Pr.  14:7 ; 
Fellows  V,  Seemums,  13  Abb.  [N.  S.]  10 ;  People  v.  JRarv- 
daU,  73  K  T.  416;  Gardner  v.  Gardner.  87  id.  14;  Peof^, 
ex  rel.  Roh&fis,  v.  Bowe^  81  id.  41 ;  Woods  v.  Dwigkt^  7  Johns. 
Ch.  295.)  A  paper  so  referred  to  and  described  in  a  written 
instrument  that  it  may  be  identified  is  thereby  made  a  part  of 
the  instrument,  the  same  as  if  incorporated  therein.  {£iD parte 
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Washington  Panrk^  62  N.  T.  131 ;  Nat.  Bank^g  Association  v. 
OanJdin,  15  Week.  Dig.  243.)  If  the  instrument  in  question  is 
an  undertaking  given  in  pursuance  of  a  statute,  then  the  court 
had  no  power  to  amend  the  same.     (Code,  §  730 ;   Langley  v. 

WameTy  1  N.  Y.  606.)  To  entitle  a  party  to  a  judgment  re- 
forming a  written  contract,  he  must  prove  that  it  was  the  in- 
tent of  both  parties  to  make  the  contract,  not  as  it  appears,  but 
as  he  claims  it  should  have  been,  and  that  this  intent  was  frus- 
trated by  fraud  or  mutual  mistake.  {Jackson  v.  AndrewSy  59 
N.  T.  244 ;  Nevins  v.  Dtmla^y  33  id.  676, 680.)  A  receiver 
cannot  be  appointed  in  an  action  in  ejectment  before  judgment. 
(BurdeU  v.  BurdeUy  54  How.  Pr.  91 ;  Chuemsey  v.  Powers^ 
9  Hun,  78 ;  Thompson  v.  Sherrardy  35  Barb.  539 ;  Post  v. 
Doremusy  60  N.  Y.  371.) 

T.  J.  Olute  for  respondent.  The  decree  directing  the  under- 
taking to  be  reformed,  as  prayed  for,  is  right.  {Btish  v.  Hicks^ 
60  N.  Y.  298;  Jackson  v.  Andrews^  59  id.  244;  Pitcher  v. 
Eennessyy  48  id.  415 ;  Finnstom  v.  DeCarnpy  2N.  J.  Eq.  309 ; 
Stoddard  v.  Sartj  23  N.  Y.  562.)  The  judgments  of  nonsuits 
of  April  14,  1877,  and  of  June  25,  1878,  having  been  respect- 
ively reversed,  it  is  the  same  as  if  neither  had  ever  been  ren- 
dered, and  must  be  treated  as  a  nullity,  and  the  sureties  remain 
liable.  {Bennett  v.  Brown^  20  N.  Y.  99  ;  Rdbinsony.  PUmjh 
ton^  25  id.  484 ;  Lowery  v.  TeWy  25  Hun,  258 ;  Jewett  v.  Grammy 
13  Abb.  97.)  The  undertaking  is  an  original  obligation.  No 
order  of  the  court  was  necessary  to  give  it  validity.  (4  Den. 
551 ;  2  Duer,  170 ;  1  Brock.  Marsh.  380 ;  Johnson  v.  Ackerson^ 
40  How.  223;  3  Daly,  430  ;  People  v.  White^  28  Hun,  298.) 

Earl,  J.  In  1874  the  plaintiff  commenced  an  action  of 
ejectment  against  the  defendant  Emmerick  and  afterward  made 
an  application  for  the  appointment  of  a  receiver  of  the  rents 
of  the  land  claimed  pending  the  action.  Thereupon,  to  avoid 
the  appointment  of  a  receiver,  Emmerick  consented  to  the 
entry  of  the  following  order  on  the  2d  day  of  May,  1874: 
**  A  motion  having  been  made  herein  for  an  order  appointing 
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a  receiver  of  the  rents  of  the  premises  described  in  the  com- 
plaint daring  the  pendency  of  the  action,  the  defendant  object- 
ing thereto,  but  consentiDg  that  an  order  be  made  and  entered 
herein  in  lieu  thereof,  directing  him  to  tile  security  for  the  pay- 
ment of  said  rent  in  case  the  court  should  so  order  and  direct 
herein ;  now  on  reading  and  filing  such  consent,  ordered  that  said 
defendant  file  security  in  the  penalty  of  $3,000,  with  two  suffi- 
cient sureties,  conditioned  that  said  plaintifE  will  account  for 
and  pay  over  the  rent  of  said  premises  as  the  court  may  direct 
by  order  in  the  above  entitled  action."  In  pursuance  of  that 
order  Emmerick,  with  the  defendant  Knies  and  one  Fisher, 
executed  an  undertaking  of  which  the  following  is  a  copy : 
^^  An  order  having  been  made  herein  by  consent,  that  the  de- 
fendant file  security  with  the  clerk  of  this  court  in  the  penalty 
of  $3,000,  conditioned  that  plaintiff  will  account  for  and 
pay  over,  under  the  direction  of  the  court,  the  rents  of  the 
premises  described  in  the  complaint ;  We,  Adam  Emmerick, 
of  No.  337  West  Fortieth  street,  in  the  city  of  New  York ; 
Anthony  Fisher,  of  No.  437  West  Forty-third  street^  in  said 
city,  and  Jacob  Knies,  of  No.  450  West  Forty-fifth  street,  in 
said  city,  do  undertake,  pursuant  to  said  order,  in  the  sum  of 
$3,000  that  said  plaintiff  will  account  for  and  pay  over  the  rent 
of  said  premises  in  case  tlie  court  so  directs,  according  to  any 
order  that  may  be  made  herein  not  exceeding  the  sum  above 
mentioned." 

That  action  was  thereafter  tried  and  a  judgment  rendered  in 
favor  of  Emmerick  dismissing  the  complaint.  From  that  judg- 
ment an  appeal  was  taken  by  the  plaintiff  to  the  General  Term 
and  there  the  j  udgment  was  reversed  and  a  new  trial  was  ordered. 
A  second  trial  was  had  and  the  defendant  was  again  successful, 
and  the  plaintiff  again  appealed  to. the  General  Term  and  the 
judgment  against  her  was  reversed  and  a  new  trial  ordered. 
Previous  to  the  third  trial,  upon  the  motion  of  the  plaintiff, 
an  order  was  entered  directing  that  the  former  order  of  May 
2, 1874,  be  amended  ivuno  pro  tunc  by  striking  out  the  word 
^'  plaintiff  "  where  it  appeared  therein,  and  substituting  the  word 
"  defendant"  instead  thereof,  so  that  the  order  should  read  as 
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follows :  ^^  Now  on  reading  and  filing  snch  consent,  ordered,  that 
said  defendant  file  secarity  in  the  penalty  of  $3,000,  with  sufii- 
cient  surety,  conditioned  that  said  defendant  will  account  for 
and  pay  over  the  rent  of  said  premises  as  the  court  may  direct 
by  order  in  the  above-entitled  action."  Thereafter  the  third 
trial  took  place,  and  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  the  possession  of  the  premises  claimed,  and  for  the 
sum  of  $2,562.72  as  the  rental  value  of  the  premises  from  Octo- 
ber 21, 1871,  to  May  6, 1881,  at  the  rate  of  $900  per  year,  after 
deducting  certain  payments  and  allowances  made  by  the  court 
to  the  defendant.  In  the  meantime  Fisher,  one  of  the  obligors 
in  the  undertaking  dated  May  2,  1874,  had  died.  This  action 
was  commenced  against  the  two  survivors,  the  defendants 
Emmerick  aud  Knies,  to  reform  that  undertaking  by  striking 
out  the  word  "  plaintiff,"  where  it  occurs  therein,  and  insert- 
ing the  word  ^'  defendant,"  so  that  the  undertaking  would  bind 
the  obligors  that  the  defendant  Emmerick  would  account  for 
and  pay  over  the  rent  of  the  premises  in  question,  in  case  the 
court  should  so  direct,  according  to  any  order  that  might  be 
made  by  the  conrt,  not  exceeding  the  sum  mentioned  in  the 
undertaking,  on  the  ground  that  the  word  "  plaintiff  "  was  in- 
serted in  the  bond  by  mutual  mistake  instead  of  the  word  ^^  de- 
fendant ; "  and  judgment  was  also  demanded  upon  the  undertak- 
ing as  thus  corrected  for  the  sum  of  $3,000,  with  interest.  The 
court  ordered  judgment  for  the  plaintiff,  correcting  the  bond  as 
prayed  for,  and  for  the  sum  due  to  the  plaintiff  for  the  rental 
value  of  the  property.  The  defendants  appealed  from  that 
judgment  to  the  General  Term,  and  from  aflirmance  there  to 
this  court. 

The  first  claim  the  appellants  make  is  that  the  undertaking 
was  merged  in  and  superseded  by  the  first  judgment  which  was 
rendered  dismissing  the  complaint.  It  is  true  that  if  that  judg* 
ment  had  never  been  disturbed,  it  would  have  been  final,  and 
would  have  absolved  the  obligors  in  the  undertaking  from  any 
liability.  But  it  was  subsequently  reversed,  and  finally  in  the 
action  a  judgment  was  rendered  in  favor  of  the  plaintiff,  and 
then  the  undertaking,  hy  its  terms,  became  operative.     This 


382  Clutb  v.  Kkibs  et  al.  [June, 

opinion  of  the  Court,  per  Earl,  J. 

was  not  a  statutory,  but  a  common-law  undertaking  founded 
upon  a  sufficient  consideration.  There  was  a  final  judgment  in 
the  action  which  directed  the  defendant  Emmerick  to  pay  to  the 
plaintiff  certain  rents,  and  that  judgment  was  a  direction  and 
order  of  the  court  within  the  meaning  of  the  undertaking.  It 
is  quite  true  that  the  dismissal  of  a  complaint  dissolves  an  injunc- 
tion, and  vacates  and  annuls  an  order  of  arrest,  but  there  is  no 
analogy  between  such  cases  and  the  case  now  before  us.  The 
undertaking  bound  Emmerick  to  account  for  and  pay  over  the 
rent  of  the  premises,  as  the  court  might  direct  by  any  order  or 
judgnaent  which  might  be  obtained  in  the  action ;  and  when  a 
final  judgment  was  obtained  directing  such  payment,  the  condi- 
tion had  arisen  which  rendered  the  obligors  liable  upon  the 
undertaking. 

No  point  was  made  upon  the  trial,  or  by  any  exception,  that 
the  amount  awarded  to  the  plaintiff  in  this  action  was  too  large. 
In  the  action  against  Emmerick  it  was  found  that  the  rental 
value  of  the  property  from  October  21,  1871,  to  January  21, 
1881,  was  $900  per  year,  and,  after  making  certain  deductions, 
a  judgment  was  rendered  against  Emmerick  for  $2,561.73,  and 
that  was  the  amount  of  the  recovery  in  this  action.  It  is  ob- 
jected that  the  defendants  are  not  liable  for  the  rental  value, 
but  simply  for  the  rents  actually  collected.  No  such  point  was 
taken  at  the  trial,  and  it  does  not  appear  that  Emmerick  did 
not  collect  the  full  amount  awarded  against  the  defendants. 
In  the  absence  of  any  proof,  it  may  be  assumed  that  he  received 
rents  equal  to  the  full  rental  value.  The  undertaking  was 
dated  May  2,  1874,  and  the  final  judgment  in  the  action  was 
rendered  seven  years  thereafter,  and  as  the  rental  value  appears 
to  have  been  $900  per  year,  it  cannot  be  said  that  the  amount 
of  the  judgment  is  too  large.  It  is  a  fair  inference  from  the 
evidence  that  the  balance  of  rents  due  from  the  defendant  be- 
tween the  dates  named  was  fully  equal  to  the  amount  of  the 
recovery. 

It  is  also  claimed  that  the  court  had  no  authority  to  amend 
the  undertaking.  It  was  simply  a  common-law  instrument  be- 
tween the  plaintiff  and  Emmerick  aifd  his  two  sureties.     The 
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evidence  is  ample  and  conclusive  that  by  mutual  mistake  of  the 
parties  the  word  "  plaintiff  "  waa  inserted  where  the  word  "  de- 
fendant "  should  have  been,  and  upon  the  proof  there  was  ample 
power  in  the  court  to  order  the  undertaking  to  be  amended  and 
enforced  as  amended,  and  thus  make  the  instrument  conform  to 
what  all  the  parties  intended  and  expected. 

It  matters  not  that  the  order  of  May  2, 1874,  was  amended 
without  notice  to  the  sureties  in  the  'undertaking.  It  was 
wholly  unnecessary  to  amend  that  order,  and  the  amendment 
was  harmless  as  this  action  could  have  been  maintained  with- 
out such  amendment.  Kor  does  it  matter  that  in  the  amended 
order  Emmerick  was  required  to  file  a  new  undertaking  in  con- 
formity therewith.  The  new  undertaking  was  not  filed,  and 
the  former  was  not,  therefore,  superseded. 

"We  discover  no  error  in  the  judgment,  and  it  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  afiirmed. 


John  Reillby,  Appellant,  v.  The  Pbesident,  Managers  and  "^oTlssI 
Company  op  the  Dblawaeb  and  Hudson  Canal  Company,  iso  269| 
Respondent. 

The  Sapreme  Court  has  no  power  to  reverse  a  judgment  of  the  County 
Court  on  the  ground  that  the  damages  were  excessive. 

It  seerM  the  only  way  such  an  error  may  be  corrected  is  by  motion  in  the 
County  Court  for  a  new  trial. 

M  teems,  also,  that  the  provision  of  the  Code  of  Civil  Procedure  (§  1842), 
which  authorizes  an  appeal  to  the  Supreme  Court  from  an  order  of  a 
CouDty  Court  affecting  a  substantial  right,  does  not  give  to  the  former 
court  the  power  to  review  an  order  of  the  County  Court  denying  the  mo- 
tion for  a  new  trial. 

Conceding  this  to  be  otherwise,  it  will  not  avail,  on  appeal  from  the 
judgment,  when  no  order  was  entered  in  the  County  Court  denying 
the  motion, 

(Argued  April  16,  1886;  decided  June  1, 1886.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  third  judicial  department^  made  November  28, 
1894,  which  reversed  a  judgment  of  the  County  Court  of 
Albany  county  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Amasa  J.  Parker  •  for  appellant.  The  General  Term  of 
the  Supreme  Court  has  no  power  to  review  a  question  as  to 
excessive  damages  on  an  appeal  from  a  County  Court.  {Thur- 
her  V.  Toionsendy  22  N.  T.  517,  519 ;  Expwrte  BaaeeU,  2  Cow. 
468;  Bawen,  v.  Widmer^  12  Week.  Dig.  526;  Wavd  v. 
WUee,  24  N.  Y.  636  ;  Meyers  v.  RiUy,  21  Week.  Dig.  280 ; 
Smith  V.  Platt^  96  K.  Y.  636 ;  StMvna  v.  Gowles,  30  Hun, 
523 ;  Lomrenee  v.  Ely,  38  N.  Y.  42,  44 ;  Sddm  v.  D.  &  H. 
a.  R.  Co.,  29  id.  634 ;  Tov/ng  v.  Davisy  30  id.  134 ;  Sherman 
V.  FeUy  2  Comst.  186 ;  Vandewa^ter  v.  Kdaey,  1  id.  533  ;  Mar- 
vhh  V.  Seymoury  id.  636 ;  Fort  v.  Bard,  id.  43 ;  Bice  v.  Floyd, 
4  How.  Pr.  27;  Dvmham  v.  Wa;acm8,  2  Kern.  556,  660.) 
The  Supreme  Court,  having  no  power  to  reverse  the  judgment 
of  the  County  Court  for  a  supposed  error  of  the  jury,  it  is.  the 
duty  of  this  court  to  reverse  the  judgment  of  the  Supreme 
Court.  (Baker  v.  Bemi/ngUyHy  45  N.  Y.  323.)  An  appeal 
cannot  be  taken  till  after  the  entry  of  the  order  or  judgment 
appealed  from.  (1  Bliss'  Code,  990,  note  6 ;  In  re  N.  Y.  C. 
R.  R.  Co.,  60  N.  Y.  112 ;  Bradley  v.  Van  Zamdt,  3  Code  Rep. 
217.) 

Edwin  JWn^  for  respondent.  The  appeal  from  the  County 
Court  order,  refusing  a  new  trial  on  the  ground  of  excessive 
damages,  was  properly  reviewable  by  the  General  Term,  as  the 
court  of  last  resort.  (Code  of  Civ.  Pro.,  §  1342 ;  In  re  Duff, 
10  Abb.  Pr.  [N.  S.]  421, 424 ;  PeopU  v.  N.  7.  C.  R.  R.  Co.,  29 
N.  Y.  421, 423;  Suydam  v.  0. 8.  A  P.  R.  R.  Co.,  17  Abb.  Pr. 
304.)  It  is  a  matter  for  the  discretion  of  the  General  Term 
whether  or  not  to  set  aside  a  verdict  as  excessive.  The  exercise 
of  this  discretion  is  not  reviewable  here.      (Peck  v.  IT.  Y.  O.  <& 


1886.]   Rbillby  v.  Pbbridbnt,  etc,,  of  D.  &  H.  C.  Co.      385 
Opinion  of  the  Coart,  per  Rapallo,  J. 

JET.  R.  R.  R.  Co.,  70  N.  T.  587  ;  GamphMY.  Page,  50  id.  658 ; 
HayesY. £aU,mdiAl9,iSA\  Oaiey.N.Y.  G.<bE,R,R.R. 
Co.,  76  id.  591 ;  Oldfiddv.  If.  T.  0.  &  H.  R.  R.  R.  Co.,  14  id. 
310 ;  Wright  v.  Hunter,  49  id.  409-10 ;  Sands  v.  Crook,  id.  564 ; 
Dickson  V.  B.  cfe  Seventh  Ave.  R.  Co.,  47  id.  507 ;  Downing 
V.  Kelly,  48  id.  433  ;  Harris  v.  Burdeit,  73  id.  136 ;  Bronk 
V.  N.  T.  <&  N.  H.  R.  R.  Co.,  95  id.  656 ;  Whilson  v.  David,  81 
id.  645  ;  Snebley  v.  Connor,  78  id.  218 ;  Cushman  v.  Brun- 
drett,  60  id.  296  ;  Vermilyea  v.  Palmer,  52  id.  471 ;  Macy  v. 
Wheeler,  30  id.  231.)  The  verdict  was  excessive  upon  the  clear 
weight  of  evidence,  and  the  General  Term  were  justified  in 
granting  a  now  trial  upon  this  ground.  {Hamilton  v.  Third 
Ave.  R.  R.  Co,,  48  How.  Pr.  50 ;  63  N.  Y.  25  ;  Clapp  v.  H. 
R.  R.  Co,,  19  Barb.  461 ;  Hil>bard  v.  N.  Y.  <&  K  R.  R.  Co., 
15  N.  Y.  457;  Tovmsend  v.  iV^.  T.  C.  ck  H.  R.  R.  R.  Co.,  56 
id.  295  ;  Hashrouck  v.  D.  &  //.  C.  Co.,  32  Hun,  642 :  TarleU 
V.  R.  R.  Co.,  34  Cal.  617.) 

Rapallo,  J.  This  action  was  brought  in  the  County  Court 
of  Albany  county  to  recover  damages  for  ejecting  the  plaintiff 
from  the  defendant's  cars.  The  plaintiff  had  a  verdict  for 
$1,000  damages.  At  the  close  of  the  trial  the  defendant's 
counsel  moved  the  county  judge,  on  the  minutes,  for  a  new 
trial,  on  the  grounds  that  the  damages  were  excessive  and  that 
the  verdict  was  against  the  weight  of  th^  evidence.  The 
motion  was  denied  and  an  exception  taken.  No  order  denying 
the  motion  was  entered.  Judgment  was  entered  in  the  County 
Court  upon  the  verdict,  and  an  appeal  from  the  judgment  and 
from  the  decision  of  the  county  judge,  denying  a  new  trial, 
was  thereupon  taken  to  the  General  Term  of  the  Supreme 
Court,  where  the  judgment  was  reversed  and  a  new  trial 
ordered,  on  payment  by  the  defendant  of  the  costs  of  the  trial, 
on  the  sole  ground  that  the  damages  were  excessive.  From 
that  judgment  of  the  Supreme  Court  plaintiff  now  appeals  to 
this  court,  claiming  that  the  Supreme  Court  had  no  power 
to  reverse  the  judgment  of  the  County  Court  on  the  ground 
that  the  damages  were  excessive. 
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It  has  been  several  times  decided  by  this  court  that  the 
General  Term  of  the  Supreme  Court  had  no  power  under  the 
Code  of  Procedure  to  reverse  the  judgment  of  an  inferior 
court  on  the  ground  of  excessive  damages,  but  could  only 
review  questions  of  law  decided  by  those  courts.  {Thurber  v. 
Townsend^  22  N.  T.  517.)  It  was  said  in  that  case  that  it  was 
only  errors  of  the  court  and  not  of  the  jury  which  the  Supreme 
Court  had  the  power  to  correct,  and  that  the  only  way  in  which 
such  errors  could  be  corrected  was  by  motion  in  the  inferior 
court  for  a  new  trial,  and  that  the  decision  of  that  court  upon 
the  subject  would  be  final,  the  setting  aside  of  a  verdict  on 
account  of  excessive  damages  being,  discretionary.  To  the 
same  effect  is  the  case  of  Baker  v.  Remington  (45  N.  T,  333), 
where  an  appeal  was  taken  to  the  Supreme  Court  from  an 
order  of  the  City  Court  of  Brooklyn,  granting  a  new  trial  on 
the  ground  of  newly-discovered  evidence  (See,  also,  WaveL  v. 
WUeSy  2i  N.  Y.  635 ;  Smith  v.  PlaU,  96  id.  635, 636) ;  and  the 
general  rule  is  well  settled  that  the  decisions  of  one  court  rest- 
ing in  discretion  are  not  reviewable  in  another  unless  such 
review  is  specially  authorized  by  law. 

The  respondent  contends,  however,  that  the  rules  laid  down 
in  the  cases  cited  are  changed  by  section  1342  of  the  Code  of 
Civil  Procedure,  which  provides  that  "  an  appeal  may  be  taken 
to  the  Supreme  Court  from  an  order  affecting  a  substantial 
right,  made  by  the  court  or  a  judge,  in  an  action  brought  in  a 
court  specified  in  the  last  section  but  one  "  (which  includes  a 
County  Court). 

Even  if  this  provision  could  be  held  to  authorize  a  review  by 
the  Supreme  Court  of  an  order  of  a  County  Court,  denying  a 
motion  for  a  new  trial  on  the  ground  of  the  excessiveness  of 
the  damages,  it  would  not  avail  the  respondent  on  this  appeal, 
because  no  order  was  entered  in  the  County  Court  denying  the 
motion  for  a  new  trial  {In  re  N.  Y.  Cent.  li.  B.  Co^j  60  N. 
T.  112;  Bradley  v.  Van  Zandt^  3  Code  Rep.  217;  Code 
of  Civ.  Pro.,  §  1343) ;  and  the  exception  taken  to  the  decision, 
denying  the  motion  on  the  minutes,  was  not  an  exception  to  a 
ruling  upon  the  trial,  and  presented  no  point  for  review.     The 
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judgment  of  the  General  Term  now  appealed  from  pm-ports  to 
reverse  the  judgment  of  the  County  Court  and  grant  a  new 
trial. 

But  we  do  not  think  that,  even  if  an  order  had  been  entered 
in  the  County  Court  and  appealed  from,  the  provision  of  the 
Code  of  Civil  Procedure  changed  the  former  rule,  or  was 
intended  to  give  jurisdiction  to  the  Supreme  Court  to  review 
the  exercise  of  the  discretion  of  an  inferior  tribunal. 

The  order  of  the  General  Term  should  be  reversed,  with 
costs. 

All  concur. 

Order  reversed. 


William  Moores,  Respondent,  v.  John  Townshend,  Appellant,    m  i^\ 

116    lOftl 

In  an  eqaitable  action,  to  compel  the  cancellation  of  a  deed  given  on  a  tax  K^  S 
sale  as  a  cloud  on  title,  the  averment  in  the  complaint  of  title  in  the 
plaintiff  was  denied  by  the  answer.  The  only  finding  or  evidence  on  the 
subject  was  a  deed  purporting  to  be  executed  by  one  describing  himself 
therein  as  a  referee  duly  appointed  bj  a  decree  in  a  partition  suit.  There 
was  BO  proof  or  finding  that  any  of  the  parties  to  that  action  or  their 
grantors  ever  had  title  to  or  possession  of  the  premises,  and  at  the  time 
of  and  for  a  long  period  prior  to  the  execution  of  such  deed  defendant 
was  in  possession  claiming  title  under  the  tax  deed.  Held,  thata  Judg 
ment  in  favor  of  plaintiff  was  unauthorized. 

It  is  esaential  to  the  support  of  a  judgment  in  an  action  tried  by  the  court 
that  the  findings  of  fact  establish  a  legal  right  on  the  part  of  the  success- 
ful party  to  the  relief  granted,  and  whpn  they  do  not,  and  there  is  noth- 
ing in  the  evidence  to  show  such  right,  an  exception  to  the  legal  con- 
clusion of  the  court  directing  judgment  presents  the  question  on  appeal. 

Where  the  only  ground  for  equitable  relief  stated  in  the  "complaint  in  such 
an  action  was  the  want  of  an  adequate  remedy  at  law,  but  neither  the 
findings  nor  the  evidence  showed  that  plaintiff  could  not  obtain  all  the 
relief  he  was  entitled  by  an  action  of  ejectment,  Tield  a  judgment  in 
plaintifi's  favor  was  not  sustainable. 

A  party  out  of  possession  can  only  sustain  an  action  quia  timet,  to  remove  a 
cloud  on  title,  when  it  is  specially  authorized  by  statute,  or  where  special 
circumstances  exist,  affording  ground  for  equitable  jurisdiction,  aside  from 
the  mere  allegation  of  a  legal  title  in  plaintiff.   The  action  is  not  maintain- 
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able  merely  to  eetablislia  legal  title  or  to  recover  poBaesaion,  nor  is  it 
maintainable  to  set  aside  a  conveyance,  the  invalidity  of  which  appears 
upon  its  face,  or  in  proof  which  the  claimant  will  be  reqaired  to  pro- 
duce in  order  to  establish  title  under  it. 
Boeket  V.  Lanting  (74  N.  Y.  487),  LatHn  v.  McGarty  (41  id.  107),  Beming- 
tan  Pdper  Co,  v.  (T DougT^erty  (81  id.  474),  distingaished. 

(Argued  April  19, 1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  upon  an 
order  made  the  first  Monday  of  October,  1884,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  on  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  Towns/isnd  for  appellant.  Plaintiff  having  tried  his 
case  as  '^  an  equity  cause,"  and  nothing  else,  is  estopped  from 
claiming  that  it  was  any  thing  else.  {PowM  v.  Waidron^  89 
N.  Y.  328,333:  Heywood  v.  Buffalo,  14  id.  534,  540;  Rome 
Bank  v.  Eimes,  1  Keyes,  588,  592 ;  Main  v.  FairohUd,  2 
id.  106,  112;  Thornton  v.  St.  Pa wZ^  6  Weekly  Dig.  309.)  The 
defendant,  as  he  had  a  right  to  do,  rested  on  the  ground  that 
an  action  to  remove  a  cloud  on  the  title  could  not  be  main- 
tained by  one  out  of  possession.  {PoweU  v.  Waldron,  89  N. 
T.  333.)  To  entitle  one  to  come  into  a  court  of  equity  for 
relief,  he  must  show  some  grounds  for  it,  such  as  fraud,  mis- 
take, or  want  of  adequate  remedy  at  law.  (  Venice  v.  Wood- 
rufy  62  N.  Y.  467 ;  1  Story's  Eq.  Jur.,  §  33 ;  Ocean  Bk.  v. 
Olcott,  46  N.  Y.  19  ;  AUerton  v.  Belden,  49  id.  378.)  Unless 
there  be  fraud  or  some  other  ground  for  equitable  relief,  one 
out  of  possession  cannot  bring  an  action  to  remove  a  cloud  on 
his  title.  {Phillips  v.  Gorham,  17  N.  Y.  270 ;  Bockes  v.  Lan^ 
sing,  13  Hnn,  41 ;  S,  (7.,  6  Weekly  Dig.  16 ;  affirmed,  Ot. 
App.,  7  id.  321 ;  74  N.  Y.  437,  442  ;  Ward  v.  Dewey,  16  id. 
521 ;  1  Wait's  Actions  and  Defenses,  666.)  As  a  general  rule, 
a  party  out  of  possession  has  no  right  to  resort  to  equity  to  re- 
move a  cloud  upon  title.     {Apperson  v.  Ford,  23  Ark.  746 ; 
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Harringtoti,  v.  WilUamSy  31  Tex.  448 ;  Polk  v.  Pendleton j 
31  Md.  118;  Eaythome  v.  Margarem^  7  N.  J.  Eq.  [3  Halst.] 
324 ;  Lake  Bigler  Rd.  Co.  v.  Bedford^  3  Nev.  31)9 ;  Burton 
V.  Gleaaon^  56  111.  25  ;  (7tori  v.  Covenant  Ins.  Co.y  52  Mo.  272. 
Barron  v.  JiohinSj  23  Mich.  42;  Thompeon  v.  Lynch^  29 
Cal.  189;  Branch  v.  MitchdL^  24  Ark.  431;  Ahn/my  v. 
Ilicka,  3  Head  [Tenn,],  39;  Zom?  v.  *StopZ6«,  2  Nev.  209; 
O'Brien  v.  CVd^,  10  Kans.  202 ;  TayZor  v.  Roundtree^  28 
Wis.  391.)  No  person  but  one  in  possession  of  land  can  sus- 
tain a  bill  to  remove  a  cloud  upon  title  by  cancellation  of  an 
opposing  deed  or  claim.  {Apperaon  v.  Ford^  23  Ark.  754.) 
Equity  will  entertain  jurisdiction  to  remove  a  cloud  whei*e  com- 
plainant is  in  full  possession,  or  from  other  cause  without  ade- 
quate remedy.  (Story's  Eq.  Jur.  [11th  ed.],  note  a  to  §§  700, 
711 ;  SvUivan  v.  Finnega/n,  101  Mass.  447;  Bunoe  v.  GaU 
lagher^  5  Blatchf.  0.  C.  4S;  Clou%ten\.  Shearer^  99  Mass. 
209 ;  Ifoode  v.  Monroe^  17  Mich.  238.)  The  plaintiff  has  an 
adequate  remedy  by  an  action  of  ejectment,  and,  in  the  absence 
of  some  ground  for  equitable  interference,  to  permit  one  out 
of  possession  to  maintain  this  action  would  be  allowing  him  to 
try  the  defendant's  title  to  land  without  a  jury  and  deprive 
defendant  of  his  right  to  a  jury  trial.  {Sipp  v.  Bahin^  19 
How.  [U.  S.]  278 ;  BaiUy  v.  Briggs,  56  K.  Y.  413.)  The 
plaintiff  was  bound  to  show  either  a  regular  paper  title  or 
actual  possession.  The  barely  giving  in  evidence  of  a  deed  to 
him  of  the  premises  fell  short  of  proving  a  title.  {Ga/rdner  v. 
Hearty  1  N".  T.  529.)  Whether  the  action  was  a  legal  or  equi- 
table one,  or  both,  the  court  undertook  to  try  the  whole  case, 
and,  having  done  so,  should  have  decided  the  whole.  Having 
failed  to  decide  the  whole,  the  judgment  should  be  reversed. 
{O'Brien  v.  Bowers^  4  Bosw.  657-663.)  It  was  a  prerequisite 
to  plaintiff's  right  to  relief  that  he  should,  at  least,  establish  the 
fact  of  his  ownership  of  the  premises.  ( Collins  v.  Clarkj  54 
Barb.  184.)  Defendant,  being  in  possession,  this  created  a  pre- 
sumption of  title  in  him.  {Smith  v.  LarHlardy  19  JohnSi  356  ; 
Ford  V.  Belmonty  69  N.  Y.  567-571.)  Recital  in  a  deed  is 
not  evidence  as  against  a  stranger  to  the  deed.    {Brown  v. 
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Goodwin^  75  iN".  Y.  412.)  Plaintiff  cannot  amend  by  making 
his  action  a  legal  action.  {Bockea  v.  Lansing,  6  Weekly  Dig. 
16 ;  7  id.  321.)  The  complaint  shonld  have  been  dismissed. 
(Tliornton  v.  St.  Paulj  6  Weekly  Dig.  309.)  The  possession 
of  defendants  being  alleged  in  the  complaint,  was  not  a  point 
in  issue,  and  no  finding  to  that  effect  was  necessary  or  proper. 
{Bridge  v.  Payaon,  5  Sandf.  217;  Barto  v.  Mimrod^  8  N.  Y. 
483.) 

Robert  L.  Wensley  for  respondent.  The  general  exception 
"  to  each  and  every  other  finding  of  fact  and  conclusion  of 
law"  presents  nothing  for  review.  {Ward  v.  Oraig^  87  N. 
Y.  557 ;  JVewell  v.  Doty,  33  id.  83,  93 ;  Goodrich  v.  Thomp. 
son,  44  id.  324,  335  ;  Laurence  v.  Fowler,  20  How.  Pr.  407, 
414.)  The  recitals  of  the  deed  are  sufiicient  as  against  de- 
fendant. {Acer  V.  WestcoU,  46  N.  Y.  389.)  A  judicial  sale 
will  be  presumed  to  have  been  regular.  {Am.  Ins,  Co.  v.  Fisk, 
1  Paige,  90.)  It  will  be  presumed  that  the  officer  making  a 
judicial  sale  proceeded  in  conformity  with  the  decree  under 
which  he  acted.  {Ldand  v.  Cameron,  31 N.  Y.  115.)  The  ques- 
tion whether  the  findings  of  fact  are  supported  by  the  evidence 
is  not  before  us,  as  the  case  does  not  contain  all  the  evidence. 
{Parsons  v.  Cohum,  2  K  Y.  Sup.  Ct.  329.)  Where  the  de- 
feet  is  not  specified,  and  the  motion  (to  dismiss  complaint)  is 
denied,  an  exception  to  the  decision  is  not  available  if  any  view 
of  the  evidence  would  sustain  a  cause  of  action,  and  not  then 
unless  it  appears  that  the  defect  could  not  be  supplied.  (  WeUb 
V.  OdeU,  49  N.  Y.  583  ;  Q  Neil  v.  James,  43  id.  93 ;  Cook  v.  JS\ 
T.  C.  R.  R.  Co.,  1  Abb.  Ct.  App.  433;  Jencksv. Smith,  IN. 
Y.  92.)  The  plaintiff,  although  out  of  possession,  can  maintain 
an  action  to  remove  a  cloud  upon  the  title  against  appellant 
who  is  in  possession.  {Lattia  v.  McCarthy,  41  N.  Y.  107 ; 
Remington  Paper  Co.  v.  O^  Dougherty,  81  id.  474,  481.)  The 
sale  for  a  sum  which  includes  illegal  interest  is  void.  {In  re 
WiUis,  30  Hun,  13;  In  re  Gantz,  85  N.  Y.  536,  540.)  Ap- 
pellant having  requested  no  finding  as  to  ownership,  cannot 
overturn  the  judgment  for  the  absence  of  such  finding.     {Bur- 
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nap  N<U.  Bk.  v.  Nat.  Bk,  of  Potsdam,  96  N.  Y.  125.)  Plain- 
tiff  is  entitled  to  relief  in  equity.  (Laws  of  1871,  chap.  381,  p. 
744 ;  Ward  v.  Dewey,  16  K  Y.  523 ;  GrooTce  v.  Andrews,  40 
id.  549 ;  ScoU  v.  Onderdonk,  14  id.  15,  16 ;  Fo7ida  v.  Sage, 
48  id.  179.) 

RuGBR,  Ch.  J.  The  relief  asked  for  in  this  action,  and 
granted,  by  the  judgment  appealed  from,  required  the  defend- 
ant to  deliver  up  for  cancellation,  as  a  cloud  upon  the  title,  the 
conveyance  under  which  he  occupied  the  premises  in  dispute, 
and  that  the  clerk  of  arrears  cancel  the  conveyance,  and  also  all 
records  and  entries,  relating  to  the  same,  in  his  office.  This 
relief  was  purely  equitable  in  character  and  needed  for  its 
support  the  proof  of  some  facts  giving  the  court  jurisdiction  of 
such  a  cause  of  action.  {Heywood  v.  Buffalo,  14  N.  Y.  534, 
540;  Bookea  v.  Lansing,  74  id.  437.) 

We  have  been  unable  to  discover,  either  in  the  evidence  or 
the  findings,  any  proof  of  such  facts,  or  of  facts  sufficient  to 
entitle  the  plaintiff  to  either  legal,  or  equitable  relief.  The 
complaint  alleged  that  the  plaintiff  was  the  owner  of  the 
premises  in  dispute,  and,  although  this  allegation  was  denied 
by  the  answer,  neither  the  evidence  nor  the  findings  in  this 
I'espect  supported  the  complaint  The  claim  of  the  plaintiff 
for  relief  rested  wholly  upon  the  truth  of  this  allegation,  and, 
being  totally  unproved,  there  is  no  theory  upon  which  he 
could  be  entitled  to  judgment  upon  the  findings,  for  any  relief. 

The  only  title  in  the  plaintiff  as  appears  by  the  findings  of 
fact,  is  that  derivable  from  a  deed  purporting  to  be  exe- 
cuted to  him,  by  one  John  A.  Foley,  describing  himself  as  a 
referee  duly  appointed  in  a  decree  in  partition,  entered  at  a 
Special  Term  of  the  Supreme  Oourt  January  31,  1382,  in  an 
action  between  one  Freeman,  plaintiff*,  and  one  DeGroat  and 
others,  defendants,  authorizing  the  sale  of  the  premises  in  ques- 
tion by  such  referee.  The  parties  to  the  partition  action  other 
than  those  named  are  not  disclosed,  and  there  is  no  proof  or 
finding  that  any  of  them  or  their  grantors  ever  had  title  to,  or 
possession  of  the  premises  in  dispute  or  any  part  thereof.     On 
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the  contrary,  the  allegations  of  the  complaint  as  well  as  the 
proof  showed  that  the  defendant  Townshend  was,  at  the  time 
of  such  decree  and  for  a  long  period  of  time  prior  thereto  had 
been,  in  possession  of  the  premises,  claiming  title  under  a  con- 
veyance, dated  September  19,  1873,  to  him,  from  the  comp- 
troller of  the  city  of  New  York,  executed  in  pursuance  of  a  sale 
for  the  non-payment  of  an  assessment,  duly  imposed  in  accord- 
ance with  the  statute,  by  the  municipal  officers  of  New  York. 
If  we  look  at  the  proof  it  does  not  aid  the  findings,  for  it  was 
wholly  confined  to  the  production  and  proof  of  the  referee*s 
deed  and  certain  alleged  terms  of  sale,  which  did  not  disclose 
any  fact  bearing  upon  the  ownership  of  the  premises. 

This  proof  was  entirely  inadequate  to  establish  any  title  in 
the  plaintiff,  as  against  a  stranger  to  the  action  in  which  it  was 
given.  The  evidence  was  undeniably  competent  and  was 
unobjectionable,  except  as  to  the  order  of  proof.  The  ques- 
tion arising  thereon  was  solely  as  to  the  legal  sufficiency  of  the 
evidence,  and  was  fairly  presented  by  the  defendant's  exception 
to  the  finding  of  law  directing  judgment  for  the  plaintiflE. 

It  is  essential  to  the  support  of  a  judgment  that  the  findings 
of  fact,  should  establish  a  legal  right  on  the  part  of  the  success 
ful  party  to  the  relief  granted,  and  when  they  do  not  and  there 
is  nothing  in  the  evidence  to  show  such  right,  an  exception  to 
the  legal  conclusion  of  the  court  directing  judgment,  raises  the 
question,  whether  upon  all  of  the  facts  found  the  party  suc- 
ceeding is  entitled  to  the  judgment  directed.  {Hemingway  v. 
Pouchery  98  N.  Y.  281,  287.)  The  question,  therefore,  seems 
to  be  properly  raised  in  the  case  and  requires  the  reversal  of  the 
judgment  appealed  from. 

It  is  further  urged  by  the  appellant  that  the  facts  disclosed 
on  the  trial  did  not  show  any  right  on  the  part  of  the  respondent 
to  equitable  relief.  We  think  this  point  also  is  well  taken. 
The  only  ground  alleged  for  the  relief  demanded,  was  the  want 
of  an  adequate  remedy  at  law,  and  yet  the  facts  stated  showed 
presumptively  the  existence  of  such  a  remedy,  and  the  falsity 
of  the  averment.  No  reason  is  averred  in  the  complaint  why 
the  plaintiff  could  not  obtain  all  of  the  relief  to  which  he  was 


1886.J    '  MOORES  V.  TOWKSHEKD.  393 

Opinion  of  the  Court,  per  Rugkr,  Ch.  J. 

entitled  bj  an  action  of  ejectment ;  and  an  examination  of  the 
findings  and  evidence  shows  that  none  in  fact  existed.  {Phil- 
lips V.  Gorhomiy  17  N.  T.  270.)  The  complaint  was  manifestly 
insufficient  in  this  respect.  {Bockes  v.  Zansing,  74  N.  Y.  437, 
443;  Ocean Jfat.Bk.v.Oloott, ^6 id.  12yl9i  AUertany.Bd- 
den,49  id.  873,  378;   Venice  v.  Woodruff  62  id.  462,  467.) 

We  have  been  unable  to  find  any  case  where  a  party  out  of 
possession,  has  been  allowed  to  sustain  an  action  quia  timet  to 
remove  a  cloud  upon  title,  except  when  it  was  specially  author- 
ized by  statute,  or  when  special  circumstances  existed  afford- 
ing grounds  for  equitable  jurisdiction,  aside  from  the  mere 
allegation  of  legal  title.  Indeed  the  right  to  resort  to  a 
court  of  equity  in  such  cases  was  originally  based  upon  the 
assumption  that  the  legal  title  to  the  property  had  been 
established  by  an  action  at  law,  and  jurisdiction  was  enter- 
tained  solely  for  the  purpose  of  protecting  the  party  in  the  en- 
joyment of  rights  in  possession  thus  legally  established,  and 
while  the  jurisdiction  has  in  the  course  of  time  been  somewhat 
extended,  it  has  never  been  stretched  to  cover  cases  brought 
merely  to  establish  a  legal  title,  or  recover  possession  alone. 
(Spence's  Eq.  Jar.  658 ;  Story's  Eq.  Jur.  [11th  ed.],  §  711 ; 
Adams  on  Equity,  199;  Pomeroy's  Eq.  Jur.,  §§  1395-1399.) 
In  all  the  cases  cited  to  the  effect  that  equity  will  entertain 
jurisdiction  to  set  aside  assessments  and  conveyances  as  a  cloud 
upon  title,  the  party  bringing  the  action  was  in  possession  of  the 
property,  or  other  circumstances  gave  equitable  jurisdiction. 
{Scott  V.  Onderdonky  14  N.  Y.  9;  Hatch  v.  Oity  of 
Bufalo,  38  id.  276;  Fonda  v.  Sage,  48  id.  173;  Marsh 
V.  C%  of  Brooklyn,  59  id.  280,  283.)  When  the  invalidity 
of  the  disputed  title  appears  upon  the  face  of  the  conveyance, 
or  in  any  proof  which  the  claintiant  is  required  to  produce  in 
order  to  maintain  an  action  to  establish  it,  no  suit  whatever  can 
be  maintained  in  equity  to  set  it  aside,  because  it  is  said  that  a 
title  obviously  void,  does  not  constitute  even  a  cloud  upon  the 
title  of  the  true  owner.  The  question  in  this  case  is  not  as  to 
the  propriety  or  impropriety  of  uniting  legal  and  equitable 
causes  of  action  in  one  complaint,  but  it  is  whether  sufficient 
SiCKELS  —  Vol.  LVII.  60 
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facts  have  been  alleged  and  proved  to  sustain  sach  respective 
causes  of  action.  It  was  said  by  Judge  Rapallo  iu  Bockes  v. 
Lansing  {supra)^  that  '^  to  sustain  such  an  action  the  facts  mast 
be  alleged  which  would  be  necessary  to  entitle  him  to  the  relief^ 
had  he  sought  it  in  separate  actions."  The  cases  of  Lattin  v. 
McCarty  {^1-^.  T.  107),  and  Eemington  Paper  Co.  v. 
O^ Dougherty  (81  id.  474),  have  been  cited  to  support  the  claim 
that  actions  to  remove  a  cloud  upon  title,  and  recover  possession 
may  be  joined,  and  that  courts  of  equity  will  entertain  juris- 
diction to  give  relief  in  such  actions.  We  do  not  think  that 
those  cases  sustain  such  a  doctrine.  In  both  of  those  cases 
special  circumstances  existed  outside  of  the  legal  title,  and  right 
to  possession,  which  conferred  the  jurisdiction  exercised.  As 
was  said  by  Judge  Bapallo,  in  Bockes  v.  Lansing^  with  refer- 
ence to  Lattvn  v.  McCariyy  "  the  instrument  sought  to  be  set 
aside  as  a  cloud  was  a  deed  which  apparently,  and  without  any 
extrinsic  proof,  established  a  title  paramount  to  the  plaintiflEs, 
and  the  complaint  showed  that  the  defendant  had  fraudulently 
obtained  possession  of  the  premises  and  claimed  to  own  them 
under  the  deed.'*  The  action  there  was  sustained  solely  upon 
the  ground  that  the  defendants  held  the  legal  title  by  virtue  of 
a  deed  fraudulently  obtained,  and  the  possession  by  a  fraudulent 
attornment  by  the  tenant  of  the  owner,  and,  therefore,  eject- 
ment could  not  have  been  maintained.  These  facts  were  held 
to  give  the  equitable  jurisdiction  there  exercised.  In  Remmg* 
ton  Paper  Co,  v.  O^ Dougherty  (81  N.  T.  481),  the  action  was 
brought  by  a  purchaser  under  sale  upon  execution  before  his 
right  to  a  deed  had  matured,  among  other  things  to  set  aside  a 
previous  conveyance  apparently  paramount  to  the  plaintiflTs 
right  upon  the  ground  that  it  was  forged,  and  also  certain  judg- 
ments and  mortgages  which  it  was  alleged  had  been  paid  and 
were  kept  alive  for  fraudulent  purposes. 

It  was  held  that  the  facts  alleged  constituted  a  case  for  equit- 
able jurisdiction,  and  that  the  court  having  jurisdiction  for  some 
purposes  could  exercise  it  to  give  the  relief  to  which  the  party 
was  entitled. 

No  facts  are  alleged  in  this  case  giving  the  court  equitable 
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jurisdiction,  and  we  are  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  event 

All  concur. 

Judgment  reversed. 


K.  Hill  Fowler,  Appellant,  v.  Charles  T.  Callan  et  al.. 

Respondents. 

An  attorney  may  agree  with  his  client  upon  his  compensation,  and  it  may 
be  made  contingent  upon  his  saccess  and.  payable  oat  of  the  proceeds  of 
the  litigation. 

Proceedings  having  been  institated  before  a  surrogate  which  threatened 
the  interests  of  defendant  C,  a  devisee  of  certain  real  estate,  and  re- 
quired him  to  appear  and  defend,  he  called  upon  plaintiff  and  jetaine^ 
.him  as  bis  attorney.  They  entered  into  an  agreement  in  parsoance  of 
which  C.  executed  to  plaintifif  a  deed  of  an  undivided  half  of  the  real 
estate,  the  latter  agreeing  to  accept  the  same  as  his  compensation,  to  con- 
duct the  defense  to  its  close,  to  pay  all  the  costs  and  expenses  of  the 
litigation,  and  to  indemnify  C.  against  the  same.  In  an  action  of  eject- 
ment to  recover  the  one-half  so  conveyed,  ?ield,  that  the  contract  was 
not  in  violation  of  the  statutory  prohibitions  (Code  of  Civ.  Pro.,  g§  78, 
74),  but  was  an  agreement  purely  for  compensation  and  therefore 
valid. 

Jf^nder  v.  Callan  (13  Daly,  368),  reversed. 

(Argued  April  19,  1886 ;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  January  term,  1884,  which 
affirmed  judgments  in  favor  of  defendants,  entered  upon  an 
order  dismissing  the  complaint  on  trial.  (Reported  below,  12 
Daly,  263.) 

This  was  an  action  of  ejectment  to  recover  an  undivided  half 
of  certain  premises  to  which  plaintiff  claimed  title  under  a  deed 
from  defendant  Callan.  The  plaintiff  is  an  attorney  at  law, 
and  the  deed  was  delivered  to  him  in  pursuance  of  a  contract, 
the  substance  of  which  is  stated  in  the  opinion. 

ScoU  Lord  for  appellant.     The  law  as  to  champerty  and 
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maintenanoe  is  not  now  in  force  in  tbiB  State.  {Sedgwick  v. 
Stanton,  14  N.  T.  289  ;  Dargin  v*  Ireland,  id.  322;  Voorhees 
V.  Dorr,  51  Barb.  680.)  If  it  be  held  that  champerty  and 
maintenance  are  not  entirely  done  away  with,  bnt  still  exist  for 
some  purposes,  the  agreement  under  which  the  transfer  is  made 
is  nevertheless  le^l.  (Bouv.  Law  Diet.  "  Champerty  " ;  1  Rus- 
sell on  Crimes,  176;  2  Pars,  on  Cont.,  266;  Benedict  v. 
Stewart,  23  Barb.  421.)  The  agreement  is  not  in  contraven- 
tion of  the  statute  in  force  at  the  time  it  was  made.  (3  B.  S. 
[6th  ed.]  449,  §§  59,  60;  Code,  §§  73,  74;  Uoughlin  v.  N.  Y. 
a  cfe  H,  R.  R.  R.  Co.,  71  N.  Y.  443,  447,  453;  Brotherean 
V.  Consalus,  26  How.  213 ;  8  R.  S.  [6th  ed.]  449,  §§  59,  60.) 
To  set  aside  the  deed  on  the  ground  that  what  was  paid  the 
appellant  was  excessive,  Callan  should  bring  a  distinct  action 
and  oflfer  to  pay  what  the  services  were  worth.  {Thurston  y, 
Purdval,  1  Pick.  415.)  The  aim  of  the  statute  as  to  champerty 
was  to  prevent  attorneys  from  purchasing  claims  for  the  express 
purpose  of  instituting  suits  thereon,  and  thus  oppressing  debtors 
and  making  costs.    (2  R.  S.  288,  §  71.) 

y.  Adolphvs  Kamping  for  respondent  Callan.  In  transactions 
between  an  attorney  and  his  client,  every  presumption  and  every 
doubt  is  against  the  claims  of  the  attorney.  {KUching  v.  Fan 
Brunt,  38  N.  Y.  342;  Burling  v.  Ring,  2  N.  Y.  Sup.Ct.  [T. 
&  C]  545 ;  WhUehead  v.  Kennedy,  69  N.  Y.  462 ;  Story's  Eq. 
Jur.,  §§  308-324;  Brotherton  v.  Consalus,  26  How.  219;  R. 
S.,  part  HI,  chap.  3,  art.  3,  §  81.)  The  agreement  was  cham- 
pertons,  therefore  illegal,  and  the  deed  based  thereon  was  void. 
(2  R.  S.  691,  §  56;  Jackson  v.  Ketchum,  8  Johns.  482;  R.  S. 
813j  revisers'  notes;  Soyt  v.  Thompson,  5  N.  Y.  547; 
Ogden  v.  Des  Af^ts,  4  Duer,  283.)  The  essential  ingredient 
of  the  crime  is  the  agreement  that  the  party  prosecuting  a  suit 
for  another  shall  do  it  at  his  own  expense.  {Benedict  v.  Sltiart, 
23  Barb.  421 ;  4  BL  Com.  135 ;  2  Pars,  on  Cont.  [5th  ed.]  766 ; 
Zathrcp  V.  Amherst  Bk.,  9  Mete  489 ;  Sarterlee  v.  Fraaer,  2 
Sandf.  141 ;  Brotherton  v.  Consalus,  26  How.  218.)  Plain- 
tifPs  agreement  was,  within  the  meaning  of  the  statute,  an 
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agreement  to  advance  money  to  a  person  in  consideration  of 
having  placed  in  plain tiflTs  hands  the  demand  in  suit.  {Cot^h- 
lin  V.  JV.  Y.  a  dk  H.  R,  R.  R.  Co.,  70  N.  Y.  452.) 

Quentin  McAdam  for  respondents  Kelly  &  Griffin.  The 
deed  under  which  the  plaintiff  -claimed  was  based  upon  a  con- 
sideration forbidden  by  law  and  is  void.  {JSedgwich  v.  Stantoriy 
14  N.  T.  289,  294.)  Champerty,  except  as  it  is  or  may  be 
embodied  in  existing  statutes,  has  no  existence  in  this  State. 
{Sedgwick  v.  Stanton,  14  N.  Y.  289 ;  Durgin  v.  Ireland,  id. 
322;  Voorheea  v.  Dorr,  51  Barb.  580.)  The  contract  now 
under  consideration  in  stipulating  not  only  for  the  services  of 
the  plaintiff  in  the  litigation,  but  to  bear  the  expenses  thereof, 
"and  to  save  his  client  (the  litigant) from  the  payment  of  any 
costs  and  expenses  in  relation  to  the  same,"  is  unlawful. 
{Broiherton  v.  Conaalus,  26  How.  213,  217,  218 ;  Goughlin  v. 
N.  Y.  C.  06  B.  R,  R.  R.  Co.,  71  N.  Y.  448,  452.) 

Finch,  J.  It  does  not  affect  the  validity  of  the  contract  be- 
tween the  attorney  and  his  client,  that  measured  by  the  old 
rules  relating  to  champerty  and  maintenance,  it  wonld  have 
fallen  under  their  condemnation;  for  neither  doctrine  now 
prevails  except  so  far  as  preserved  by  our  statutes.  {Sedgwick 
V.  Stanton,  14  N.  Y.  289.)  The  attorney  may  agree  upon  his 
compensation ;  and  it  may  be  contingent  upon  his  success,  and 
payable  out  of  the  proceeds  of  the  litigation.  Such  contracts 
are  of  common  occurrence,  and  while  their  propriety  has  been 
vehemently  debated,  they  are  not  illegal,  and  when  fairly 
made  are  steadily  enforced.  In  substance  that  was  the  con- 
tract here  made,  and  there  would  be  no  question  about  it  had 
it  not  contained  a  provision  by  the  terms  of  which  the  attor- 
ney not  only  agreed  to  rely  upon  success  for  his  compensation, 
but  also  to  assume  all  costs  and  expenses  of  the  litigation  and 
indemnify  his  client  against  them.  It  is  this  feature  of  the ' 
contract  which  raises  the  question  necessary  to  be  determined. 

The  facts  of  the  case  are  not  very  fully  developed,  but  ap- 
pear to  be  that  the  defendant  as  devisee  under  a  will  was  en- 
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titled  to  certain  real  estate ;  his  right  dependent  upon  the  valid- 
ity of  the  will,  and  in  some  manner  threatened  by  proceed- 
ings before  the  surrogate  which  put  his  interest  in  peril,  and 
made  a  defense  essential  to  its  protection.  In  this  emergency 
he  sought  the  aid  and  professional  service  of  the  plaintiff  and 
retained  him  as  attorney.  The  latter  neither  sought  the  re- 
tainer, nor  did  any  thing  to  induce  it.  So  far  as  appears,  it 
was  not  occasioned  by  any  offer  or  solicitation  of  his,  but  origi- 
nated in  the  free  and  unbribed  choice  of  the  client.  The  evi- 
dence does  not  show  whether  the  latter  had  gained  possession 
of  the  land  devised  or  was  out  of  possession,  but  he  gave  to 
the  attorney  a  deed  of  the  one  undivided  half  part  of  the  prop- 
erty, taking  back  his  covenant  to  conduct  the  defense  to  its 
close,  paying  all  costs  and  expenses  of  the  litigation,  and  in- 
demnifying the  devisee  against  all  such  liability.  The  agreement 
appears  to  have  been  purely  one  for  compensation.  If  the 
client  had  given  to  the  attorney  money  instead  of  land,  the 
contract  would  have  differed  in  no  respect  except  the  contin- 
gent character  of  the  compensation.  The  arrangement  con- 
templated success  in  the  litigation,  in  which  event  the  land 
would  pay  the  costs  and  expenses  and  the  attorney's  reward, 
and  both  would  be  discharged  out  of  the  property  of  the  client 
placed  in  the  hands  of  the  attorney  for  that  precise  purpose. 
The  contract  in  no  respect  induced  the  litigation.  That  was 
already  begun  and  existed  independently  of  the  agreement,  and 
originated  in  other  causes.  It  did  not  tend  to  prolong  the 
litigation.  It  made  it  to  the  interest  of  the  attorney  to  close 
it  as  briefly  and  promptly  as  possible,  and  at  as  little  cost  and 
expense  as  prudence  would  permit.  The  plaintiff,  therefore, 
stirred  up  no  strife,  induced  no  litigation,  but  merely  agreed 
to  take  for  his  compensation  so  much  of  the  value  of  the  land 
conveyed  to  him  as  might  remain  o.ut  of  that  value  after  the 
costs  and  expenses  had  been  paid.  We  do  not  think  the  stat- 
•  ute  condemns  such  an  agreement.  (3  R.  S.  [6th  ed^]  449, 
§§  59,  60;  Code,  §^  73,  74.)  The  Code  revision  changed 
somewhat  the  language  of  the  prohibition,  but,  nevertheless, 
must  be  deemed  a  substantial  re-enactment  of  the  earlier  sec- 
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tions.  {Browning  y.  Marvin^  100  N.T.  144, 148.)  They  forbid, 
first,  the  purchase  of  obligations  named  by  an  attorney  for  the 
purpose  and  with  the  intent  of  bringing  a  suit  thereon ;  and, 
second,  any  loan  or  advance,  or  agreement  to  loan  or  advance, 
"as  an  inducement  to  the  placing,  or  in  consideration  of  hav- 
ing placed  in  the  hands  of  such  attorney,"  any  demand  for  col- 
lection. The  statute  presupposes  the  existence  of  some  right 
of  action,  valueless  unless  prosecuted  to  judgment,  which  the 
owner  might  or  might  not  prosecute  on  his  own  belialf,  buts 
which  he  is  induced  to  place  in  the  hands  of  a  particular  attor- 
ney by  reason  of  his  agreement  to  loan  or  advance  money  to 
the  client.  It  contemplates  a  case  in  which  the  action  might 
never  have  been  brought  but  for  the  inducement  of  a  loan  or 
advance  offered  by  the  attorney,  and  in  which  the  latter  by 
officious  interference  procures  the  suit  to  be  brought  and  ob- 
tains a  retainer  in  it.  The  statute  speaks  of  a  "demand," 
which  by  enforcement  will  end  in  a  "collection";  phrases 
which  have  no  aptness  to  the  situation  of  one  simply  defend- 
ing a  good  title  to  land  against  the  efforts  of  others  seeking  to 
destroy  the  devise  under  which  he  claims.  The  plaintiff  made 
no  "loan  or  advance"  in  any  proper  sense  of  those  words. 
They  imply  a  liability  on  the  part  of  the  client  to  repay  what 
was  thus  lent  or  advanced.  The  attorney  loaned  nothing,  and 
he  advanced  nothing  to  the  client  which  the  latter  was  bound 
to  reimburse.  Simply  he  was  paid  in  advance  an  agreed 
price,  taken  in  land  instead  of  money,  and  out  of  which  he 
was  first  to  pay  costs  and  expenses.  The  facts  before  us  are 
not  within  the  terms  pf  the  statutes  as  it  respects  a  "  demand" 
which  is  the  subject  of  "  collection,"  but  our  conclusion  rests 
more  strongly  upon  the  conviction  that  the  agreement  made 
was  one  for  compensation  merely  and  had  in  it  no  vicious  ele- 
ment of  inducing  litigation  or  holding  out  bribes  for  a  retainer. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Chables  Enoel,  Respondent,  v.  J.  H.  Fisoher,  Appellant 

Defendant,  at  Vienna,  Anatrla,  where  he  resided,  accepted  a  bill  of 
exchangei  dated  May  1,  1873,  payable  three  months  from  date.  Boon 
after  he  absconded,  coming  to  New  York  in  July  of  that  year,  where  he 
has  since  resided,  bearing  a  fictitious  name,  assumed  for  the  purpose  of 
concealing  himself  from  his  creditors.  Plaintiff  disoovered  him  in  April, 
1883,  demanded  payment  of  the  bill,  and,  upon  his  refusal,  brought  suit 
upon  the  acceptance.  Held,  that  the  action  was  barred  by  the  statute  of 
limitations ;  that  the  case  was  not  within  any  of  the  statutory  exceptions. 
(Code  of  Civ.  Pro.,  §  401.) 

The  plain  language  of  the  statute  may  not  be  perverted  to  remedy  the 
hardship  or  injustice  of  any  particular  case. 

Sleght  V.  Kane  (1  Johns.  Cas.  76),  PaiUon  v.  Lawrence  (77  N.  T.  307),  and  the 
cases  determining,  where  the  debtor  has  been  absent  from  the  State,  as 
to  what  is  a  return  or  coming  into  the  State,  so  as  to  set  the  statute  run- 
ning, distinguished, 

(Argued  April  20,  1886  ;  decided  June  1, 1886.) 

AppEAii  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
at  the  November  term,  18S4,  which  reversed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
ti'ial  without  a  jury.     (Reported  below,  19  J.  &  S.  71.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

C.  E.  Rushmore  for  appellant.  The  defendant,  having  been 
in  tliis  State  when  the  cause  of  action  accrued,  and  having 
remained  therein  uninterruptedly  until  the  commencement  of 
this  action,  a  period  of  ten  years,  the  statute  of  limitations  has 
run  against  this  claim.  (Code  of  Civ.  Pro.,  §  382 ;  Troifp 
V.  Smith,  20  Johns.  32;  AUetv  v.  MUU,  17  Wend.  202; 
Humbert  v.  The  RecU/r,  etc..  Trinity  Churchy  24  id.  587 ; 
Foot  V.  Farringtofiy  H  N.  Y.  164.)  In  construing  statutes  the 
natural  and  obvious  meaning  should  be  taken,  without  resort- 
ing to  subtle  and  forced  construction.  Courts  cannot  correct 
supposed  errors,  omissions  or  defects.    (Lieber's  Pol.  &  Leg. 
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Hermeneutics,  87 ;  btory's  Const.,  §  392,  7  N.  Y.  97 ;  McCloshy 
V.  CromweU,  11  id.  593;  WaUer  v.  Harris,  20  Wend.  565, 
;  Beebe  v.  Oriffi/ng,  14  N.  T.  234.) 


Benno  Lewinaon  for  respondent.  In  the  constroction  of  stat- 
utes the  judge  is  vested  with  authority  to  disregard  the  letter, 
in  order,  in  a  given  case,  to  attain  the  ends  of  justice.  (Lieber's 
Hermeneutics,  note,  p.  285 ;  Sedgwick  on  Constr.  of  Stat.  Law 
[2d  ed.],  202;  Holmes  v.  Oarley,  31  N.  T.  290;  Oay  v.  Sie- 
hold^  97  id.  472 ;  Jackson  v.  Collins^  3  Cow.  96 ;  Oreen  v. 
Kemp^  13  Mass.  518 ;  Edwards  v.  Dick^  4  Barn.  &  Aid.  212.) 
The  word  '*  return,"  as  applicable  to  a  debtor,  applies  as  well 
to  persons  coming  from  abroad  as  to  citizens  of  the  country 
going  abroad  for  a  temporary  purpose  and  then  returning. 
(Angell  on  Lim.,  §  206;  3  Pars,  on  Cont.  [6th  ed.]  105; 
RiiggUs  v.  Keeler^  3  Johns.  261 ;  Carpenter  v.  WeUsy  21  Barb. 
594;  Bulger  \,  liochey  11  Pick.  36;  Cole  v,  Jessup^  2  Barb. 
313;  Dwighi  v.  ClarJc^  7  Mass.  515;  JFord  v.  Bahcock^  2 
Sandf.  520.)  Such  an  effect  should  be  given,  if  possible,  to 
the  provisions  of  the  statute  of  limitations  as  will  not  impute 
to  the  legislature  an  intention  to  do  an  injustice,  especially 
as  to  clauses  in  the  statute  which  purport  to  save  demands, 
where  there  has  been  no  opportunity  of  suing  the  defendant, 
by  reason  of  his  non-residence,  absence  or  otherwise.  {Crosier 
V.  Tomlinson,  2  Mod.  71-73 ;  Forbes  v.  Smithy  30  Eng.  Law 
&  Eq.  602;  Chandler  v.  Villett,  2  Saund.  120,  121;  Sage  v. 
Hawley,  16  Conn.  114,  115 ;  Sioayn  v.  Stephens^  Cro.  Oar.  245  ; 
Lnf<mde  v.  Ruddock^  24  Eng.  L.  &  Eq.  239 ;  William  v. 
Jones,  13  East,  440 ;  GUmxin  v.  Cutis,  3  Fos.  [N.  H.]  384, 
385 ;  Smith  v.  Bond,  8  Ala.  386 ;  Broom's  Legal  Maxims, 
727.)  The  intent  plainly  expressed  is,  that  every  creditor  shall 
have  six  full  years  to  sue  in  the  courts  of  this  State,  and  that 
he  shall  not  lose  his  demand  except  by  such  an  omission 
to  sue  as  the  law  deems  voluntary  and  negligent.  (2  R.  S. 
295-299,  §§  18,  24,  26,  27,  32-37;  Code,  §§  380-412; 
Ford  V.  Baboock,  2  Sandf.  519,  528,  529 ;  Cole  v.  Jessup, 
10  How.  Pr.  515;  Oilman  v.  Cidts,  supra;  Smith  v. 
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BoTidy  8  Ala.  886;  VarUandingham  v.  Ilustmi^  9  111.  125; 
Harden  v.  Palmer^  2  E.  D.  Smith,  172 ;  Richards  v.  Md. 
Ins.  Co.y  8  Oranch,  92,  93  ;  QlcoU  v.  Tioga  B.  R.  Co,,  20  N. 
T.  223 ;  Anon.y  1  Shower,  91 ;  Ruckmaboye  v.  Mettichund, 
32  Eng.  Law  &  Eq.  85 ;  Lane  v.  BenneU,  1  Mees.  &  Welsb. 
70 ;  Murray  v.  Baker^  3  Wheat.  341 ;  5^.  <?/*  Alexandria  v. 
i)y(^r,  14  Peters,  141 ;  Panooast  v.  Addison,  1  Harr.  &  Johns. 
350 ;  Ruggles  v.  Keeler,  3  Johns,  267 ;  Dwight  v.  Clark,  7 
Mass.  515 ;  Bulger  v.  Roche,  11  Pick.  39,  40  ;  Van  Hemert 
V.  Porter,  11  Mete.  210;  Craves  v.  IF^<5*,  19  Vt.  179; 
Forhes  v.  /S^i^A,  30  Eng.  L.  &  Eq.  602 ;  Sleight  v.  JPani?,  1 
Johns.  Cas.  76 ;  Smith  v.  Bond,  supra ;  Davis  v.  Garr,  2 
Seld.  124 ;  Douglass  v.  Forrest,  4  Bing.  686 ;  Benjamin  v. 
Degroot,  1  Denio,  151 ;  Lafonde  v.  Ruddock,  24  Eng.  Law 
&  Eq.  239 ;  Townsend  v.  Deacon,  3  Exch.  706 ;  /ar/^A- 
(>r«<  V.  Graeme,  2  Wm.  Bla.  723 ;  Williams  v.  Jones,  13  East, 
439  ;  Louisville  v.  Letson,  2  How.  [U.  S.]  497.)  In  order  to 
set  the  statute  in  operation  and  to  take  a  case  out  of  the  excep- 
tions created  by  section  401,  the  debtor's  return  to  (i.  e.  "  coming 
into  ")  the  State  must  be  public  and  notorious.  {Smith  v. 
Bo?id',  8  Ala.  386;  3  Pars,  on  Oont.  96;  Angell  on  Lim., 
§  206 ;  Ford  v.  Babcock,  2  Sandf.  518  ;  Cole  v.  Jessup,  10  N. 
Y.  96,  102 ;  3  Barb.  309 ;  Fowler  v.  Bailey,  3  Mass.  201 ; 
Little  V.  Blunt,  33  id.  359 ;  Randall  v.  Wilkins,  4  Denio, 
577 ;  Fowler  v.  Hunt,  10  Johns.  464.)  Where  a  party  know- 
ing his  rights,  and  diligently  seeking  to  enforce  them,  is  pre- 
vented by  the  effectual  hiding  of  the  debtor  from  bringing 
suit,  he  cannot  lose  his  remedy.  ( Upton  v.  McLaughlin,  105 
U.  S.  640  ;  Rosenthal  v.  Walker,  111  id.  191 ;  Bailey  v.  Glo- 
ver, 21  Wall.  349  ;  PoiZUm  v.  Lawrence,  77  N.  Y.  211.) 

Eabl,  J.  This  action  was  commenced  against  the  defendant  as 
acceptor  of  a  bill  of  exchange  payable  three  months  after  date, 
drawn  on  the  Ist  day  of  May,  1873,  at  Vienna,  Austria,  for 
three  thousand  six  hundred  gulden,  equivalent  in  our  money  to 
$1,512.  The  defense  interposed  is  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations. 
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The  facts  are  these :  The  defendant  resided  in  Austria,  where 
he  accepted  the  bill,  and  soon  thereafter  he  absconded,  and  in 
Julj,  came  to  the  city  of  New  York,  and  there  he  has  ever 
since  resided.  On  reaching  New  York,  for  the  purpose  of 
concealing  himself  from  his  creditors,  he  assumed  the  name  of 
Marcus  L.  Fischer,  and  thereafter  bore  that  name  and  hid  him- 
'  self  thereunder.  The  plaintiff  discovered  him  in  the  city  of  New 
York  in  April,  1882,  and  there,  at  his  store,  demanded  of  him 
the  payment  of  the  draft,  which  was  refused,  and  then,  in  the 
same  month,  this  action  was  commenced. 

While  the  plaintiff  concedes  that  more  than  six  years  had 
elapsed  from  the  time  the  cause  of  action  accrued  against  the 
defendant,  he  claims  the  benefit  of  the  exception  contained  in 
section  401  of  the  Code,  which  is  as  follows:  "If,  when  the 
cause  of  action  accrues  against  a  person,  he  is  without  the 
State,  the  action  may  be  commenced  within  the  time  limited 
therefor  after  his  return  into  the  State.  If,  after  a  cause  of 
action  has  accrued  against  a  person,  he  departs  from  and  resides 
without  the  State,  or  remains  continuously  absent  therefrom 
for  the  space  of  one  year  or  more,  the  time  of  his  absence  is 
not  a  pai*t  of  the  time  limited  for  the  commencement  of  the 
action.'' 

.  This  section  does  not  aid  the  plaintiff,  because  the  defendant 
was  not  without  the  State  when  the  cause  of  action  accrued, 
and  he  never  thereafter  departed  from  the  State. 

While  the  defendant  bore  an  assumed  name,  he  was,  phys- 
ically, at  all  times,  within  this  State,  and  there  was  no  hiding 
or  concealment  of  his  person  except  as  he  assumed  and  bore 
the  fictitious  name.  It  passes  my  comprehension  how,  by  any 
process  of  reasoning  or  metaphysics,  such  a  person  continually 
present  in  the  State  for  nearly  ten  years  can  be  said  never  to 
have  come  here  and  to  have  been  continually  absent  from  the 
State. 

It  is  quite  probable  that  the  defendant  perpetrated  a  fraud 
upon  the  plaintiff  by  concealing  liis  residence  from  him,  and 
that  the  statute  is  resorted  to  by  him  to  defeat  a  just  claim. 
Yet  the  statute  must  have  its  operation.     Its  plain  language 
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cannot  be  perverted  to  remedy  the  hardship  of  any  particular 
case.  It  is  a  benign  statute,  and  the  legislature  has  written 
in  it  all  the  exceptions  which  sound  policy  dictated  to  it.  It 
may  frequently  operate  to  defeat  just  claims  and  be  used  by 
dishonest  debtors  to  escape  the  payment  of  honest  debts.  A 
cause  of  action  may  be  barred  before  it  is  known  to  the  claim- 
ant. The  debtor  may  purposely  conceal  it,  and  yet  the  bar 
of  the  statute  must  inexorably  be  applied.  A  debtor  who  has 
always  resided  within  the  State  may  abscond  from  his  home 
and  conceal  himself  within  the  State  from  his  creditors,  and 
yet  no  one  will  claim  that  such  a  debtor  is  to  be  regarded  as 
without  the  State,  or  that  such  concealment  will  defeat  the 
running  of  the  statute.  The  law  gives  a  creditor  six  years 
continued  presence  of  his  debtor  within  the  State  after  the 
cause  of  action  has  accrued,  and  that  period  has  been  deemed 
ample  to  enable  the  creditor  to  find  his  debtor  and  to  put  the 
machinery  of  the  law  in  force  against  him.  It  would  lead  to 
great  inconvenience  and  leave  the  bench  and  bar  without  any 
certain  rule,  if,  in  every  case  where  a  debtor  has  resided  and 
continuously  been  within  this  State  for  six  years  after  a  cause 
of  action  against  him  accrued,  and  the  statute  of  limitations  is 
interposed  as  a  bar  to  an  action  to  enforce  the  same,  it  could  be 
a  matter  of  inquiry  and  litigation,  upon  disputed  evidencQ, 
whether  the  debtor,  during  any  portion  of  the  time,  concealed 
himself,  fraudulently  or  otherwise,  and  whether  the  creditor 
used  due  diligence  to  find  him. 

There  are  some  cases  in  which  what  is  now  the  first  clause 
of  the  section  above  quoted  was  under  consideration,  and  it  be- 
came necessary  for  the  courts  to  determine  what  was  a  retui-n 
or  coming  into  the  State  so  as  to  set  the  statute  running, 
wherein  it  was  decided  that  the  return  must  be  open  and  no- 
torious and  under  such  circumstances  that  the  creditor  could, 
with  reasonable  diligence,  find  his  debtor  and  serve  him  with 
process.  (Little  v.  jBhmty  16  Pick.  359 ;  HiU  v.  Bellows,  15 
Vt.  727;  Hy singer  v.  BuUzdl,  3  GiU  &  J.  158;  Didier 
V.  Davison^  2  Barb.  Oh.  477 ;  Ford  v.  Babcock^  2  Sandf . 
518 ;    Cole  v.  Jessup^  10  N.  T.  96 ;   Dorr  v,   Stoart^oout,  1 


1886.]  Engel  v.  Fischer.  405 

Opinion  of  the  Court,  per  Earl,  J. 

Blatchf .  0. 0. 179 ;  3  Pare,  on  Cont.  [6th  ed.]  96 ;  Angell  on  Lira. 
[2d  ed.]  216.)  A  debtor  might  return  to  the  State  clandestinely, 
for  a  few  hours,  in  the  night-time,  or  on  Sunday,  or  he  might 
be  in  the  State  on  his  progress  through  it ;  and  a  return  of 
such  a  character,  which  might  be  concealed  from  and  unknown 
to  the  creditor  and  which  would  afford  him  no  opportunity,  by 
the  use  of  reasonable  diligence,  to  serve  his  debtor  with  process, 
is  held  not  to  be  a  return  to  the  State  within  the  meaning  of 
the  statute.  But  it  has  never  before  this  case,  so  far  as  I  can 
discover,  been  decided  that  where  the  debtor  was  continually 
in  the  State  for  more  than  six  yeara  after  the  cause  of  action 
accrued,  he  was  deemed  to  have  been  without  the  State,  and 
thus  the  running  of  the  statute  defeated  because  he  concealed 
his  abode  and  thus  the  creditor  was  unable  to  discover  him  and 
serve  him  with  process. 

The  case  of  Sleght  v.  Kane  (1  Johns.  Cas.  76),  is  not  an  au- 
thority for  the  plaintiff.  There  the  defendant  was  held  to  be 
without  the  State  while  he  was  in  a  place  which  had  been  con- 
quered and  was  held  by  the  British  troops,  and  which  was 
neither  defactOj  nor,  I  am  inclined  to  believe,  dejures^2irtoi 
the  State,  nor  subject  to  the  jurisdictrion  of  the  State  courts. 

In  PoiUon  v.  Lawrence  (77  N.  T.  207),  it  was  held  that  a 
discharge  in  bankruptcy  was  void  as  to  a  creditor  from  whom 
notice  of  the  bankruptcy  proceedings  was  purposely  and  fraudu- 
lently withheld  by  conducting  the  same  in  a  name  assumed 
by  the  debtor  which  was  entirely  different  from  that  under 
which  the  debt  was  contracted ;  and  that  case  has  no  bearing 
upon  this. 

We  are,  therefore,  constrained  to  hold  that  the  order  of  the 
General  Term  should  be  reversed  and  the  judgment  of  the 
Trial  Term  affirmed,  with  costs. 

All  concJur. 

Order  reversed,  and  judgment  affinhed. 
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DsNNia  G.  Basbeb,  Respondent,  v.  Abendbotu   Brothebs, 

Appellants. 

\^  JS^       '^^  owners  of  a  dock  upon  a  rirer  are  responsible  for  damages  suffered  by 
}^~,  A  yessel  lawfully  using  it,  caused  by  a  defect  in  the  river  bottom  adjoin- 

fuK  iTol  ^^S  ^^^  dock,  known  to  them,  but  not  to  the  master  of  the  vessel. 

Plaintiff  contracted  for  a  load  of  sand  to  be  delivered  at  its  dock,  which 
oould  only  be  reached  by  boats  at  high  tide,  the  bottom  of  the  river  being 
bare  at  low  tide.  The  sand  was  shipped  on  plaintifi^s  boat.  The  first 
high  tide  after  its  arrival  in  the  river  was  at  midnight.  There  was  a 
watchman  on  the  dock,  of  whom  plaintiff  inquired  when  the  boat  ap- 
proached the  dock,  where  he  should  moor  it.  The  watchman  answered 
that  he  did  not  know.  Plaintiff  then  asked  where  the  last  load  of  sand  was 
landed.  The  place  was  pointed  out  and  plaintiff  moored  his  boat  there. 
When  the  tide  fell,  the  boat  rested  on  the  bottom,  a  depression  in  which 
caused  the  center  of  the  boat  to  settle  and  injured  her.  Defendant  knew 
of  the  unsafe  condition  of  the  bottom  of  the  river  at  the  point  in  question. 
In  an  action  to  recover  damages,  held,  that  defendant  was  properly  found 
giiilty  of  negligence  in  not  making  provisions  for  warning  a  vessel  com. 
ing  in  by  the  night-tide  of  the  danger;  that  while  the  directions  given  by 
the  watchman  did  not  impose  any  liability  upon  his  employer,  as  it  was 
no  part  of  his  duty,  the  conversation  with  him  showed  that  plaintiff  took 
proper  precautions,  and  the  evidence  was  sufficient  to  absolve  him  from 
the  charge  of  contributory  negligence,  although  it  appeared  that  the 
place  so  selected  by  him  was  not  the  proper  one  for  unloading. 

(Argued  April  30,  1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  November,  1884,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  af- 
firmed an  order  denying  a  motion  for  a  new  trial. 

"This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  canal  boat,  alleged  to  have  been  caused  by  defend- 
ant's negligence. 

The  material  facts  appear  in  the  opinion. 

D.  B,  Ogden  for  appellants.  In  order  to  charge  a  defendant 
with  negligence  in  such  a  case  it  is  necessary  that  the  defect 
should  be  such  that  its  existence  would  be  discovered  bv  a  reason- 
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able  examination  commenBurate  with  the  use  of  the  premises. 
{Lean/  v.  Woodruffs  4  Hun,  99 ;  Shearm.  &  Redf.  on  Neg. 
658.)  A  mere  passive  acquiescence  by  an  owner  or  occupier, 
in  a  certain  use  of  his  land  by  others,  involves  no  liability,  but 
if  he,  directly  or  by  implication,  induces  persons  to  enter  on 
and  pass  over  his  premises,  he  thereby  assumes  an  obligation 
that  they  are  in  a  safe  condition,  suitable  for  such  use. 
{Sweeney  v.  Old  Colony  R.  E.  Co.^  10  Allen,  368  ;  Leary  v. 
Woodruff,  4  Hun,  99 ;  Smith  v.  Standard  Oil  Co.,  13  Week. 
Dig.  377 ;  Shearm.  &  Redf.  on  Neg.  498.) 

«/.  A,  Ilyland  for  respondent.  The  owner  of  a  wharf 
making  use  of  it  for  gain,  in  the  course  of  his  business,  is 
liable  for  the  damages  caused  by  the  inequalities  in  the  bottom 
alongside  of  the  wharf  to  a  vessel  lawfully  using  the  berth  in 
course  of  business  and  exercising  due  care.  {Lavyyer  v.  Oak- 
man,  7  Blatchf.  290  ;  3  Wall.  Jr.  375  ;  7  Ben.  39  ;  13  Week. 
Dig.  377 ;  15  Wall.  649 ;  1  Thomp.  on  Neg.  816,  581,  582 ;  1 
Brown's  Adm.  360 ;  59  N.  T.  28  ;  23  How.  [TJ.  S.]  209  ;  99 
Mass.  116 ;  1  Low.  134.)  This  liability  attaches  even  if  the 
defendant  had  no  title  to  the  dock,  if  it  occupied  it  and  the 
adjoining  wharf.  {Leary  v.  Woodruff,  4  Hun,  99  ;  affirmed, 
76  N.  Y.  617 ;  Canavan  v.  Conklin,  1  Daly,  509.)  When  a 
danger  can  be  seen  and  is  not  discovered  it  is  negligence  not  to 
know  of  it%  existence.  (97  N.  T.  494,  501.)  The  appellant 
was  bound  by  law  to  have  its  dock  in  a  fit  condition  to  receive 
respondent's  vessel  without  damaging  her.  (Shearm.  &  Redf. 
onNeg.,  §498;  Thomp.  on  Neg.,  §10,  p.  316;  Sawyer  v. 
Oakmans  1  Low.  136.) 

Rapallo,  J.  The  plaintiff  was  lawfully  using  the  defendant's 
dock  at  the  time  of  the  injury  complained  of.  The  defendant 
LB  a  corporation  and  owned  the  dock,  which  was  opposite  its 
foundry  and  was  about  three  hundred  feet  long.  It  had  con- 
tracted for  a  cargo  of  sand  to  be  shipped  to  it,  and  to  be  de- 
livered at  the  dock  in  question.  The  sand  was  shipped  on  the 
canal  boat  "  George  A.  Bennett,"  owned  by  the  plaintiff  and 
consigned  to  the  defendant,  deliverable  along  side  of  its  dock 


408  Barber  v.  Abendroth  Bros.  [June, 

Opinion  of  the  Coart,  per  Rafallo,  J. 

at  Port  Chester,  N.  Y.  The  boat  with  its  cargo  arrived  at  the 
moath  of  the  Byrain  river  on  the  25th  of  Au^st,  1881,  at  be- 
tween eight  and  nine  o'clock,  p.  M.,and  was  then  attached  to  a  tug. 
The  tide  being  then  low,  the  tug  anchored  and  waited  till  the 
tide  rose  enough  to  take  the  boat  to  Port  Chester.  She  arrived 
there  at  about  twelve  o'clock  that  night.  There  was  a  watchman 
on  the  dock,  and  the  plaintiff  asked  him  where  he  should  moor 
his  boat,  and  he  said  he  did  not  know.  The  plaintiff  then 
asked  him  where  the  last  load  had  been  landed,  and  he  pointed 
out  a  place,  and  the  plaintiff  then  moored  at  the  place  designated, 
throwing  his  lines  to  the  watchman,  who  took  them  and  made 
them  fast.  When  the  tide  fell  the  boat  rested  on  the  bottom 
which  was  bare  at  both  ends  of  the  boat,  but  there  was  a  de- 
pression in  the  center  which  caused  the  boat  to  settle  about  a  foot 
in  the  center  and  thus  injured  her.   The  bottom  was  hard  sand. 

At  the  close  of  the  testimony  the  judge,  at  the  request  of  the 
defendant,  charged  the  jury  that  the  plaintiff  could  not  recover 
unless  the  jury  believed  that  the  defendant  had  notice  that  tiie 
bottom  of  the  river  at  the  point  in  question  was  unsafe,  and 
was  guilty  of  negligence  in  not  warning  the  plaintiff,  and  the 
plaintiff  was  not  guilty  on  his  part  of  any  negligence  which 
contributed  to  the  accident. 

This  charge  was  in  accordance  with  adjudged  cases,  and  the 
converse  of  the  rule  laid  down  is  sustained  in  the  same  manner. 
The  jury  having  found  for  the  plaintiff,  the  verdict  must  be  as- 
sumed to  have  been  based  upon  the  facts  supposed  in  the  chaige. 

In  Sawyer  v.  Oakman  (1  Low.  134),  the  rule  was  laid 
down  by  the  District  Court  of  the  United  States  that  the 
owners  of  a  dock  are  responsible  for  damages  suffered  by  a 
vessel  lawfully  using  the  dock,  caused  by  a  defect  in  the  bot- 
tom, known  to  the  owners  of  the  dock  and  not  known  to  the 
master  of  the  vessel.  This  decision  was  affirmed  in  the  Circuit 
Court  of  the  United  States  by  Woodrijff,  J.,  in  7  Blatchf.  290. 

The  same  rule  was  applied  in  Carlton  v.  ^anconia  Iron 
and  Steel  Co.  (99  Mass.  216),  where  the  owner  of  a  private 
wharf  procured  a  vessel  to  bring  a  cargo  to  it,  to  be  there  dis- 
charged, and  suffered  her  to  be  placed,  at  high  water,  at  a  place 
apparently  safe  but  in  fact  unsafe,  there  being  a  sunken  rock 
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at  the  adjoining  wharf,  of  which  the  defendant  had  knowledge. 
The  plaintifE  might  have  moored  safely  at  the  defendant's 
wharf,  but  did  not  know  of  the  rock.  As  an  illustration,  the 
court,  in  the  case  cited,  instanced  an  unsafe  entrance  to  a  man's 
house  whereby  a  carrier  coming  there  at  night  should  sustain 
damage.  (See,  also,  Leary  v.  Woodruffs  4  Hun,  99  ;  affirmed, 
76  N.  Y.  617.) 

In  the  present  case  the  defendant  had  authorized  the  cargo 
of  sand  to  be  sent  to  it,  to  be  delivered  at  tlie  wharf  in  ques- 
tion, and  knew  that  it  was  coming,  although  it  did  not  know 
at  what  precise  time.  It  was  bound  to  know,  however,  that  it 
could  only  be  delivered  at  high  tide,  which  would,  on  the  day 
in  question,  be  either  about  noon  or  about  midnight,  the  bottom 
being  bare  at  low  tide.  The  jury  must  be  deemed  to  have 
found  that  the  defendant  knew  the  dangerous  condition  of  the 
bottom,  and  was  negligent  in  not  making  provision  to  warn  a 
vessel  coming  in  by  the  night  tide,  especially  as  it  liad  a  watch- 
man there  who  might  easily  have  been  instructed.  Both  of 
these  questions  were  submitted  to  the  jury  at  the  defendant's 
request,  and  found  adversely  to  them.  "We  do  not  think  that 
the  directions  given  by  the  watchman  made  the  defendant 
liable,  ^r^  because  it  was  no  part  of  his  duty  to  give  them,  he 
being  there  only  to  watch  the  buildings  and  guard  against  fire, 
and  secondly^  because  he  did  not  assume  to  have  authority  to 
give  directions,  as  he  said  he  did  not  know  where  the  plaintiff 
sliould  moor.  But  the  inquiry  made  by  the  plaintiff  showed  that 
he  took  such  precautions  as  the  circumstances  afforded,  and  that 
in  making  fast  at  the  place  where  he  was  told  the  last  cargo  had 
been  landed,  he  exercised  prudence  which  tended  to  absolve 
him  from  the  charge  of  negligence.  There  was  evidence  tend- 
ing to  show  that  the  place  selected  by  the  plaintiff  was  not  the 
proper  place,  but  we  think  that,  taking  the  whole  evidence  to- 
gether, it  was  suflicient  to  sustain  the  verdict. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
SiCKELS  —  Vou  LVII.  63 
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Howard  Payson  Wilds,  Appellant,  v.  The  St.  Louis,  Altok 
AND  Tbrsb  Hautb  Kailboad  Company  et  al.,  Bespondents. 

A  first  mortgage  upon  the  property  of  defendant,  The  St.  L.,  A.  &  T.  H. 
R.  R.  Co.y  contained  provisions  to  the  effect  that  twice  a  year,  oat  of  any 
surplus  of  net  earnings,  the  company  should  pay  to  the  trustees  $12,500 
as  a  sinking  fund  for  the  redemption  of  the  honds  secured,  with  which 
and  the  accumulation  of  interest  thereon  the  trustees  were  required  to 
purchase  outstanding  bonds  so  long  as  they  could  be  purchased  at  not  more 
than  ten  per  cent  above  par ;  the  bonds  so  purchased  were  directed  to  be 
deposited,  but  it  was  provided  that  they  shoald  remain  in  force  and 
interest  be  paid  thereon  by  the  company,  the  amount  thereof  to  be  added 
to  the  capital  of  the  sinking  fund  and  invested  in  the  purchase  of  other 
bonds.  In  case  of  inability  to  purchase  said  bonds  at  the  prescribed  rate 
it  was  provided  that  the  sinking  fund  on  hand  should  remain  at  interest 
until  the  authorized  purchases  could  be  made,  and  that  "  no  further  pay. 
ments  shall  be  payable  to  the  said  sinking  fund  till  the  money  so  remain- 
ing  in  the  said  fund  can  be  used  in  purchasing  said  bonds  *  *  • 
when  such  payments  of  $13,500,  semi-annually,  shall  be  resumed.'' 
The  price  of  said  bonds  having  gone  above  the  permitted  purchase- 
price,  the  semi-annual  payments  were  discontinued,  bat  the  company 
proposed  to  continue  the  payment  to  the  trustees  of  interest  on  the  bonds 
then  held  by  the  sinking  fund.  In  an  action  to  restrain  such  payment, 
Jield,  that  conceding  the  bonds  so  held  ceased  upon  their  purchase  to 
constitute  any  part  of  the  corporate  debt,  the  duty  of  continued  payments 
of  interest  as  contributions  to  the  sinking  fund  was  continued,  and  was 
not  affected  by  the  provision  quoted,  which  applied  simply  to  the  regular 
semi-annual  payments :  and  that,  therefore,  the  action  was  not  main- 
tainable. 

(Argued  April  21,  1886  ;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  15,  1884,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  plaintiff,  as  a  preferred  stock- 
holder of  defendant,  the  railroad  corporation,  to  restrain  the 
company  from  making  certain  payments  to  the  sinking  fund 
created  by  a  first  mortgage  upon  its  property. 

The  material  facts  are  stated  in  the  opinion. 
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Thomas  Thacher  for  appellant. 

Adrian  Van  Sinderen  for  respondents.  There  is  nothing 
in  the  sinking  fund  provision,  nor  in  any  other  provision  of  the 
instrument  of  which  it  forms  a  part,  to  give  color  to  the  idea 
that  any  suspension  or  interruption  of  the  regular  payments  of 
interest  on  the  bonds  of  the  company  was  for  a  moment  con- 
templated. (Potter's  Dwarris  on  Stat.  [ed.  1873]  194,  218.) 
The  mortgage,  with  the  issue  and  distribution  of  bonds  under 
it,  creates  a  trust,  of  which  the  selected  mortgagee,  or  his  duly 
constituted  shccessor,  is  the  trustee  and  the  bondholders  pri- 
marily, and  the  stockholders  ultimately,  the  beneficiaries.  (  Gil- 
fiUian  V.  Un.  Can.  Co,,  109  XJ.  S.  403.)  The  contemporaneous 
practical  construction  of  a  statute  by  those  who  are  called  upon 
to  carry  it  into  effect  will  be  upheld  by  the  courts.  (  U.  S.  v. 
Puffh,  99  U.  S.  265 ;  Award's  Leasee  v.  Darby,  12  Wheat. 
210;  U.  S.  V.  Alexandei^j  12  Wall.  177;  Peahodyy.  Stark, 
16  id.  240  ;  Smythe  v.  Fisk,  25  id.  382 ;  U.  S.  v.  Moore,  95 
U.  g.  768 ;  EaAn  v.  U.  S,,  107  id.  402 ;  U.  S.  v.  Graham,  110 
id.  219 ;  In  re  Iowa  <&  lU.,  id.  485.)  The  contract  rights  of 
the  bondholders  are  entitled  to  consideration,  (Canada  So. 
R.  Co.  V.  Gebha/rd,  109  U.  S.  527,  534-5.)  This  court  has 
no  power  to  enlarge  the  terms  of  the  deed  or  the  powers  of  the 
trustees.  The  terms  of  the  deed  are  clear  and  explicit.  The 
duties  imposed  upon  the  trustees  are  imperative.  The  secu' 
rities  in  which  the  funds  are  to  be  invested  are  plainly  stated. 
The  deed,  when  made,  was  such  as  was  intended  by  the  parties 
and  holders  of  the  first  mortgage  bonds.  {Clark  v.  St.  Louis, 
etc.,  R.  R.  Co.,  N.  T.  Daily  Reg.,  Nov.  3,  1879.) 

FiNOH,  J.  The  construction  of  a  sinking  fund  contract,  ac- 
companying the  execution  of  a  first  mortgage,  and  intended  to 
provide  for  its  ultimate  payment  and  discharge,  is  the  question 
of  law  presented  by  this  appeal.  The  St.  Louis,  Alton  and 
Terre  Haute  Railroad  Company  bought  its  property  subject  to 
certain  incumbrances  which  it  assumed  and  agreed  to  pay,  and 
which  thus  became  legally,  as  they  were  in  fact,  the  debts  and 
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obligations  of  the  corporate  purchaser.  These  consisted  of 
bonds  to  the  amount  of  $2,200,000,  drawing  seven  per  cent 
interest,  and  secured  by  a  first  mortgage  upon  the  railroad  pur- 
chased ;  of  a  second  mortgage  upon  the  same  property,  under 
which  bonds  to  the  amount  of  $2,800,000  have  been  issued  and 
are  outstanding,  also  drawing  seven  per  cent  interest;  and 
which  second  mortgage  further  secured,  in  a  specilied  order  of 
priority,  income  bonds  payable  out  of  surplus  earnings  to  the 
amount  of  $1,700,000,  drawing  interest  at  seven  per  cent,  and 
a  preferred  stock  of  the  same  amount  entitled  to  a  seven  per 
cent  dividend  out  of  net  earnings,  the  larger  part  of  which 
stock  has  been  issued,  and  is  now  outstanding.  This  second 
mortgage  and  its  group  of  protected  obligations  were  more  or 
less  depressed  in  value  by  the  shadow  and  threat  of  the  large 
prior  incumbrance,  and  likely  to  be  floated  upon  the  market  at 
some  serious  sacrifice  for  that  reason.  Whatever  could  be  done 
to  provide  for  the  payment  and  discharge  of  the  first  mortgage 
and  the  ultimate  removal  of  its  lien  would  tend  to  strengthen 
the  subsequent  securities,  and  permit  their  negotiation  at  prices 
so  much  higher  as  to  compensate  for  such  loss  of  interest  as 
might  accrue  from  the  plan  adopted.  These  considerations, 
and  a  desire  to  increase  and  strengthen  the  value  of  the  com- 
mon stock  in  the  hands  of  its  holders,  led  to  the  provisions  in 
the  first  mortgage  which  organize  and  constitute  a  sinking  fund. 
These  are  in  substance  that  twice  a  year  out  of  any  surplus  of 
net  earnings  over  and  above  expenses  and  fixed  charges,  the 
company  should  pay  to  the  trustees  of  the  first  mortgage  the 
sum  of  $12,500  as  a  sinking  fund  for  the  redemption  of  the 
bonds  it  secured ;  that  the  trustees  should  at  once  deposit  such 
sums  in  the  United  States  Trust  Company  of  the  city  of  New 
York,  or  in  some  other  safe  depository  in  that  city ;  that  with 
such  money  and  all  accumulations  of  interest  thereon  the  trus- 
tees should  buy  the  outstanding  first  mortgage  bonds  so  long  as 
they  could  be  purchased  at  a  rate  not  exceeding  ten  per  cent 
above  par  with  the  accrued  interest,  the  disposition  of  which 
was  thus  described :  "  The  bonds  so  purchased  shall  be  deposited 
with  said  trust  company,  and  be  immediately  stamped  or  in- 
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dorsed  as  belonging  to  said  sinking  fund,  but  shall  remain  in 
force  and  the  interest  thereon  shall  continue  to  be  paid  by  the 
said  St.  Louis,  Alton  and  Terre  Haute  Railroad  Company,  and 
the  amoimt  of  such  interest  shall  be  added  to  and  applied  as  a 
part  of  the  capital  of  the  sinking  fund  hereby  established,  and 
be  invested  in  the  purchase  of  other  bonds  in  the  same  manner 
as.  the  semi-annual  payments  of  $12,500  herein  provided 
for."  To  meet  the  emergency  of  an  inability  to  buy  the 
bonds  at  or  below  the  prescribed  rate  the  mortgage  stipulated 
that,  in  such  event,  "  the  said  money  shall  remain  at  interest 
until  bonds  can  be  purchased  at  pnbhc  or  private  sale,  at  such 
rate ;  and  no  further  payments  shall  be  payable  to  the  said 
sinking  fund  till  the  money  so  remaining  in  the  said  fund  can 
be  used  in  purchasing  said  bonds  at  such  rate  or  under,  when 
such  payments  of  $12,500  semi-annually  shall  be  resumed." 

The  emergency  thus  contemplated  actually  arose.  The  price 
of  the  bonds  went  above  the  permitted  purchase  rate  after 
$636,000  of  them  had  been  bought  and  placed  in  the  sinking 
fund.  The  semi-annual  payments  of  $12,500  were  thereupon 
discontinued,  but  the  company  intending  to  continue  the  pay- 
ment of  interest  to  the  trustees  upon  the  bonds  held  by  the 
sinking  fund,  a  preferred  stockholder  objected  and  brought  this 
action  to  i)revent  such  payment. 

Two  clauses  of  the  sinking  fund  article,  if  literally  read, 
clash  and  need  to  be  reconciled.  The  purpose  to  keep  tlie 
bonds  purchased  valid  and  living  obligations  against  the  com- 
pany, so  far  as  the  payment  of  interest  is  concerned,  until  their 
maturity,  is  clearly  and  strongly  expressed.  Conceding  even 
that  the  bonds  themselves,  immediately  upon  their  purchase, 
ceased  to  constitute  any  part  of  the  corporate  debt,  and  were 
practically  extinguished,  and  that  the  provision  for  interest  pay- 
ments was  only  a  mode  of  measuring  and  determining  tlie 
amount  of  prescribed  contributions  to  the  sinking  fund,  those 
contributions,  at  least,  are  directed  to  be  made  so  long  as  inter- 
est  accrues  upon  the  bonds  treated  as  valid  obligations.  They 
are  to  "  remain  in  force  "  for  the  purpose  of  interest  payments, 
and  those,  whether  deemed  payable  as  interest  strictly,  or  as 
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contributions  to  the  sinking  fund,  are  payable  until  the  bonds 
mature,  and  a  default  in  the  bonds  outstanding  as  obligations, 
or  in  the  payments  due  to  the  sinking  fund,  by  the  terms  of  the 
mortgage,  may  be  followed  by  proceedings  in  foreclosure  under 
the  provisions  applicable  in  case  of  such  default.  The  duty  of 
continued  payment  of  interest  is  thus  entirely  plain,  until  con- 
fronted with  the  later  clause  which  directs,  in  case  the  bonds  ap- 
preciate beyond  one  hundred  and  ten  and  purchases  cease,  that 
"  no  further  payments  shall  be  payal^le  to  the  said  sinking  fund," 
until  the  permitted  purchases  can  be  resumed.  The  payment  of 
interest  upon  the  purchased  bonds  is  a  payment  in  to  the  sinking 
fund,  and  so  comes  a  collision  between  a  command  to  pay  interest 
until  the  bonds  mature,  and  one  to  cease  payments  before  that 
if  the  bonds  rise  above  the  prescribed  value.  The  natural  and 
obvious  solution  of  the  difficulty  is  suggested  by  the  instru- 
ment itself,  and  is  that  the  payments  referred  to  in  the  later 
clause  are  the  semi-annual  payments  of  $12,500.  The  payments 
to  be  stopped  are  identical  with  those  to  be  resumed  as  indi- 
cated by  the  words  "  such  payments,"  and  since  those  to  be 
resumed  were  expressly  declared  to  be  the  $12,500,  it  follows 
that  those  and  those  only  were  the  payments  to  be  discontinued. 
This  construction  is  fortified  by  another  circumstance.  While 
the  bonds  were  below  the  maximum  of  purchase  both  the 
interest  payment  and  the  gross  payment  were  to  be  made.  If, 
when  the  bonds  reached  one  hundred  and  ten,  both  payment* 
were  to  cease,  then,  upon  the  appellant's  construction,  when 
they  dropped  below  that  value  only  one  is  to  be  resumed,  and 
the  interest  payments  once  stopped  are  ended  forever,  and 
cease  to  bo  due  when  the  precise  circumstances  again  exist 
which  made  them  at  first  payable. 

The  principal  argument  against  this  construction  is,  that  it 
involves  waste,  because  while  bonds  cannot  be  purchased  and 
are  drawing  seven  per  cent,  the  money  on  deposit  in  the  trust 
company  will  draw  but  two  per  cent.  There  are  two  sufficient 
answers  to  this  contention.  When  the  plan  was  adopted  no- 
body foresaw  or  sought  to  provide  against  so  great  a  reduction 
in  the  rates  of  interest  as  has  since  occurred,  and  when  the 
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contract  was  made,  the  possible  loss  from  difference  of  interest 
was  not  deemed  important.  But  a  further  answer  is  found  in 
the  suggestion  of  the  learned  judge  at  Special  Term,  and  can- 
not be  better  stated  than  in  his  own  woixls ;  that  "  the  safety 
of  the  money  paid  into  a  sinking  fund  is  of  more  importance 
than  the  amount  of  interest  it  might  earn."  It  would  seem  as 
if  that  lesson  might  have  been  readily  learned  from  the  finan- 
cial history  of  thp  past,  and  have  exerted  a  predominant  influ- 
ence upon  the  sinking  fund  devised.  Railroad  mortgages  are 
seldom  made  to  be  paid.  If  the  company  is  successful  they 
are  often  renewed,  and  the  money  which  might  have  been  used 
for  their  discharge  is  largely  spent  in  heavy  salaries,  increasing 
expenses,  and  questionable  extensions  of  the  line.  If  the  com- 
pany is  unsuccessful  the  end  is  foreclosure  and  wreck.  But 
where  a  mortgage  is  made  to  be  paid,  and  the  credit  and  mar- 
ket value  of  subsequent  securities  depend  upon  it,  a  plan  like 
that  devised  in  the  present  case  is  wise  and  prudent  even  if  it 
involve  some  loss  of  interest.  The  normal  operation  of  this 
sinking  fund,  if  the  bonds  had  kept  below  one  hundred  and 
ten,  would  have  redeemed  them  all  at  maturity.  If  it  fails  of 
complete  success  it  is  due  to  a  partial  suspension  of  its  opera- 
tion, but  that  should  extend  no  further  than  the  fair  construc- 
tion of  the  mortgage  requires.  We  think  the  courts  below 
decided  correctly  that  the  interest  payments  to  the  sinking 
fund  must  continue  until  the  maturity  of  the  mortgage. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Rapallo«  J.,  dissenting,  and  Miller,  J., 
not  voting. 

Judgment  affirmed. 


William  H.  Burr,  Respondent,  v.  John  0.  De  La  Yergne,      

Appellant.  {so  liS 

R  8Mm8  that  one  partner  acquires  no  riglit  or  interest,  legal  or  equitable, 
bj  reason  merely  of  the  copartnership  relation,  in  an  invention  made  by 
a  copartner  during  the  existence  of  the  partnership,  although  the  in- 
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vention  relates  to  an  improvement  in  machinery  to  facilitate  the  business 
of  the  firm,  and  aUhou<;h  the  inventor  uses  copartnership  means  in  his 
experiments  and  is  bound  by  the  copartnerHhip  articles  to  devote  his 
whole  time  and  attention  to  the  firm  business. 

Where,  however,  by  an  agreement  between  the  copartners  the  firm  is  to 
acquire  a  joint  right  in  any  inventions,  the  partner  to  whom  a  patent  for 
such  an  inventioo  is  issued  may  not  claim  the  exclusive  benefits  thereof. 

The  parties  hereto  were  formerly  copartners.  During  the  existence  of  the 
partnership,  one  M.  entered  into  a  contract  with  defendant  by  which  the 
latter  agreed  to  pay  the  expenses  of  making  experiments  and  of  con- 
structing a  machine  to  test  the  value  of  an  invention  by  the  former;  in 
consideration  thereof  M.  agreed  to  give  defendant  a  one-half  interest  ^ 
in  the  invention.  Defendant'  entered  into  a  contract  with  plain- 
tiff, by  which  it  was  agreed  that  the  firm  should  pay  the  expenses  of 
the  test  and  that  plaintiff  should  have  one-half  of  defendant's  interest. 
A  large  expenditure  was  thereupon  incurred  by  the  firm  in  the  experi- 
ments, all  the  expenses  of  which  were  borne  by  it;  these  resulted  sue 
cessf  ully,  and  several  patents  for  the  inventions  were  applied  for  and  is- 
sued to  defendant  and  M.  jointly,  and  one  was  issued  to  defendant  a]on«. 
In  an  action  brought  to  compel  defendant  to  assign  to  plaintiff  one-half 
of  his  interest  in  the  patents,  it  was  claimed  by  the  former  that  they 
were  not  within  the  agreement,  as  the  inventions  covered  by  the 
patents  were  not  the  inventions  of  M.  alone,  but  of  M.  and  defendant 
jointly.  Held  untenable;  that  while  it  was  to  be  assumed  that  the  pat- 
entees were  joint  inventors,  the  patents  embraced  the  original  idea  of  M., 
and  although  in  the  course  of  the  experiments  defendant  contributed 
original  suggestions  which  entitled  him  to  claim  .as  joint  inventor,  as  be- 
tween  him  and  plaintiff  they  were  for  the  purposes  of  the  action  to  be 
considered  as  the  inventions  of  M.  alone,  and  the  contributions  of  the  de. 
fendaut  as  having  been  made  in  aid  of  M.,  while  proceeding  under  the 
original  agreement;  and  that  plaintiff  was  entitled  to  an  interest  in  all 
the  patents,  including  the  one  issued  to  defendant  alone. 

Also  heldfthsit  plaintiff  was  entitled  to  an  accounting  of  and  to  share  in  the 
profits  received  by  defendant  from  licenses  or  sales  of  the  right  to  use 
the  invention. 

It  was  claimed  that  the  agreement  between  the  parties  being  by  parol,  it 
was  void  under  the  provision  of  the  U.  S.  Statutes  (U.  S.  B.  8.,§  48&8), 
declaring  that  *'  every  patent  or  interest  therein  shall  be  assignable  in 
law  by  an  instrument  in  writing."  Held,  tbat  the  provision  does  not 
apply  to  a  parol  executory  contract  to  convey  an  interest  in  an  inven- 
tion contemplated,  but  not  perfected  and  not  cognizable  under  the  pat- 
ent laws. 

11  seems  the  statute  does  not  prevent  the  obtaining  by  parol  of  an  equitable 
title  to  or  interest  in  a  perfected  invention. 

2i  seems  when  an  interlocutory  judgment  provides  for  a  reference  and 
final  judgment  is  rendered,  without  a  reference  by  the  judge  before 
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whom  the  case  was  tried,  the  defect  at  most  is  an  irregularity  to  be 
reached  by  motion,  and  is  not  brought  up  for  review  bj  appeal  from  the 
judgment  simply.  , 

(Argued  April  21, 1886 ;  decided  June  1, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  O^ctober  6,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  compel  defendant  to  transfer  and 
assign  to  plaintiff  one-half  the  interests  held  by  the  former  in 
certain  letters-patent  and  for  an  accounting,  etc. 

The  complaint  alleged  and  the  court  found  in  substance 
that  in  February,  1876,  the  parties  were  copartners,  engaged 
in  the  business  of  brewing  lager  beer ;  that  at  that  time  one 
Mixer  was  engaged  in  perfecting  an  invention  connected  With 
that  business,  and  proposed  to  defendant  that  if  he  would 
furnish  the  money  to  make  the  requisite  experiments  and  to 
construct  an  experimental  machine  to  test  the  value  of  the 
invention,  he  would  give  him  *'  one-half  interest  therein."  That 
defendant  notified  plaintiff  of  the  proposition,  and  it  was  agreed 
between  them  that  the  proposition  of  Mixer  should  be  accepted, 
the  firm  paying  the  expenses  of  the  experiments  and  using 
their  brewery  for  the  purpose,  and  that  each  should  have  an 
equal  interest  in  the  Mixer  contracts ;  that  thereupon  defend- 
ant entered  into  a  contract  with  Mixer  as  proposed  and  the 
experiments  were  conducted  and  carried  on  at  the  firm's 
expense ;  that  as  results  of  the  said  experiments  various  inven- 
tions were  made  and  patents  therefor  obtained,  which  were 
issued  to  defendant  and  Mixer  jointly,  and  one  was  issued  to 
defendant  alone.  The  court  found  as  conclusions  of  law  that 
the  interests  so  acquired  by  defendant  were  the  joint  property 
of  him  and  plaintiff,  and  directed  an  assignment  by  defendant 
of  one-half  his  interest  to  plaintiff  and  directed  a  reference  to 
a  referee  named  to  ascertain  and  settle  the  rights  of  the  parties. 

Further  facts  are  stated  in  the  opinion. 
SicKBLS  —  Vol.  LVII.  63 
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Sidney  &  HarrU  and  Samud  Hand  for  appelbmL  Where 
there  is  an  express  contract  none  can  be  implied ;  a  contract 
which  the  parties  intended  to  make,  bnt  did  not  make,  cannot 
be  set  np  in  the  pbu»  of  one  which  they  did  make.  (2  Pars, 
on  Cont.  497.)  If  the  inventions  patented  in  the  joint  names 
of  defendant  and  Mix^  were  the  sole  inventions  of  Mixer,  the 
patents  would  be  void.  (Walker  on  Patents,  §  51.)  The  final 
judgment  is  erroneoos.  It  could  not  regularly  be  entered  until 
after  the  reference  provided  for  by  the  interlocutory  judgment 
was  had.  (Code,  §§  1230-1231 ;  Clari  v.  Hall,  7  Paige, 
383 ;  1  Barb.  Oh.  Pr.  357.)  After  the  judgment  the  court  has 
no  power  to  modify  or  add  to  it  or  make  another  judgment  on 
motion.  {PrenUceY.  Maehado,  2  Bob.  660;  1  Barb.  Ch.  Pr. 
349.)  The  final  judgment  is  erroneous  as  it  decrees  that  the 
defendant  holds  the  ^said  interests,  properties,  profits  and 
advantages  "  for  the  joint  benefit  of  himsdf  and  the  plaintiff. 
{WhilifigY.Grat)es,ZB.&TL^^',  Vo^eY.  Singer,  4tKilm, 
232;  Walker  on  Patents,  §294;  Be  WiUY.  Elmira  NMet 
Co^  5  Hun,  301 ;  affirmed,  66  N.  Y.  459.)  The  judgment  is 
also  erroneous  as  it  also  requires  defendant  to  execute  an  assign- 
ment of  half  his  interest  in  the  letters-patent  to  plaintiff. 
(Walker  on  Patents,  §  295.)  Upon  the  evidence  the  decree  is 
erroneous,  because  in  effect  it  declares  the  def endanti's  interest  in 
the  letters-patent  was  partnership  property.  {Baird  v.  BiMirdj 
1  DeY.  &B.  2^1 ;  McHaeY.McKtncie,  2  i±2S±)  Thecon- 
tribution  by  the  plaintiff  toward  the  expenses  of  making  the 
experiments  would  not  give  him  any  claim  upon  the  inven- 
tions. (Belcher  v.  Whitemare,  134  Mass.  330.)  The  court 
did  not  have  jurisdiction  to  render  a  judgment  declaring  plain- 
tiff entitled  to  any  profits  or  advantages  derived  by  defendant 
from  the  patents.  (De  WiU  v.  Elmira  Nablee  Co^  66  N.  T. 
459 ;  Vose  v.  Singer,  4  Allen  [Mass.],  235.)  An  action  for 
specific  performance  will  not  lie  upon  the  undisputed  facts  of 
this  case.  (Griffin  v.  Caleman,  28  L.  T.  [N.  S.]  493.)  A 
parol  agreement  like  the  one  relied  upon  by  the  plaintiff  is  not 
a  compliance  with  the  statute,  that  an  assignment  of  a  patent 
mu8t  be  in  writing.    (Daimf  v.  Morgan,  56  Barb.  226 ;  U.  S. 
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R  S.,  §  4898 ;  Gayler  v.  Wilder,  10  How.  [TJ.  S.]  487  ;  Wal- 
ker oa  Patents,  §  274  ;    Whitney  v.  Graves,  3  B.  &  A.  225.) 

Oecar  Frishie  and  E.  N.  Diokereon  for  respondent.  Plain- 
tiff was  entitled  under  the  contract  to  share  in  the  patents 
issued  on  defendant's  invention.  {GiUett  v.  Bate^  86  N.  Y. 
87.)  This  action  can  be  maintained.  {Coles  v.  Coles,  15  Johns. 
159  ;  Musier  v.  Trumphour,  5  Wend.  274 ;  Howard  v.  France, 
43  N.T.  593  ;  Qartsr  v.  Bininger,  45  id.  545  ;  American  Bank 
Note  Co.  V.  Edson,  1  Lans.  388 ;  S.  C,  56  Barb.  84 ;  Cheese- 
man  v.  Sturgis,  9  Bosw.  246 ;  6  id.  520.)  The  plaintiff  is 
entitled  to  recover  what  his  contract  with  the  defendant  called 
for,  together  with  the  increase  flowing  from  it.  {Johnson  v. 
Brooks,  93  N.  T.  344.) 

Andrews,  J.  The  proposition  asserted  in  behalf  of  the  de- 
fendant, that  one  partner  acquires  no  right  or  interest,  legal  or 
eqnitable,  in  an  invention  made  by  his  copartner  during  the 
existence  of  the  partnership  by  reason  merely  of  the  copartner- 
ship relation,  although  the  invention  relates  to  an  improvement 
in  machinery  to  facilitate  the  business  carried  on  by  the  firm, 
and  although  the  partner  making  the  invention,  uses  copart- 
nership means  in  his  experiments,  and  is  also  bound  by  the 
copartnership  articles  to  devote  his  whole  time  and  attention 
to  the  firm  business,  is  a  doctrine  supported  by  authority  and 
consonant  with  reason.  {SlemTner^s  Appeal,  58  Penn.  St.  155, 
164 ;  Belcher  v.  Whittemore,  134  Mass.  330.)  The  proposition 
assumes,  however,  that  there  was  no  agreement  pursuant  to 
which  a  joint  right  was  to  be  acquired  in  inventions  made  by 
either  partner,  and  that  the  making  or  perfecting  of  inventions 
was  not  within  the  scope  of  the  partnership  business.  The  de- 
fendant relies  upon  this  principle  as  decisive  against  the  claim 
of  the  plaintiff  to  demand  any  share  in  the  joint  inventions  of 
Mixer  and  the  defendant,  for  which  patents  were  issued  to  them 
jointly.  This  contention  is  put  upon  the  ground  that  the 
agreement  between  the  plaintiff  and  the  defendant,  upon  which 
the  plaintiff  bases  his  action,  as  proved  and  found,  related  to 
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an  interest  in  inventions  which  should  be  made  by  Mixer 
under  the  arrangement  between  Mixer  and  the  defendant.  It 
is  therefore  claimed  that  the  agreement  is  confined  to  an  inter- 
est  in  inventions  made  by  Mixer  exclusively,  and  does  not  ex- 
tend to  joint  inventions  made  by  Mixer  and  the  defendant. 
But  this  construction  of  the  contract,  if  allowed  to  prevail  in 
this  case,  would  operate  as  a  fraud  upon  the  plaintiff.  When 
the  agreement  was  made,  Mixer  had  in  mind  an  undeveloped 
idea  which  he  desired  to  embody  in  an  experimental  machine, 
to  test  its  practicability  and  usefulness,  and  he  therefore  pro- 
posed to  the  defendant  that  experiments  should  be  carried  on 
in  the  brewery  of  De  La  Vergne  and  Burr,  and  that  he  would 
give  the  defendant  one-half  interest  in  the  invention,  provided 
the  latter  would  pay  the  expenses  of  making  the  experiments 
and  of  constructing  an  experimental  machine  to  test  the  value 
of  the  invention.  The  defendant,  as  the  evidence  on  the  part 
of  the  plaintiff  tends  to  show,  then  presented  the  proposition 
to  the  plaintiff  and  offered  to  give  him  one-half  of  his  proposed 
interest  under  the  proposition  of  Mixer,  provided  the  plaintiff 
would  agree  that  the  expenses  of  the  experiments  and  of  con- 
structing the  experimental  machine  should  be  paid  by  the  firm. 
The  plaintiff  consented,  and  an  expenditure  of  $40,000  was  in- 
curred and  paid  by  the  firm  in  prosecuting  the  enterprise,  which 
finally  resulted  in  the  perfecting  of  the  invention  and  the  con- 
struction of  a  machine  apparently  of  great  value.  Three 
several  patents  were  applied  for  and  issued  to  the  defendant  and 
Mixer  jointly.  This  fact  furnishes  the  foundation  for  the  claim 
made,  that  these  patents  were  not  within  the  agreement  between 
the  parties.  It  must  be  assumed  that  the  inventions  covered 
by  these  patents  were  the  joint  inventions  of  the  joint  patentees. 
This  is  the  inference  from  the  patents  themselves,  and  it  is 
claimed  that  the  inference  is  conclusive  and  incontestable  upon 
a  collateral  inquiry.  Assuming  this  to  be  true,  nevertheless  it 
does  not  we  think  furnish  an  answer  to  the  daim  of  the  plain- 
tiff to  an  interest  in  these  patents,  under  his  arrangement  with 
defendant.  The  referee  finds,  and  the  evidence  justifies  the 
finding,  that  the  most  material  parts  of  the  invention  were 
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Mixer's.  Nor  can  there  be  any  reasonable  doubt  that  the 
patents  embraced  the  original  idea  of  Mixe^,  existing  when 
the  original  negotiation  commenced  between  him  and  the  de- 
fendant, but  adapted  and  perfected  by  experiment  until  the 
invention  took  its  final  form.  Assuming,  as  perhaps  must  be 
assumed,  that  in  the  course  qf  these  experiments  the  defend- 
ant contributed  original  suggestions,  which  were  adopted  and 
entitled  him  to  claim  the  inventions  as  the  joint  inventions  of 
himself  and  Mixer,  nevertheless  we  are  of  opinion  that  as  be- 
tween himself  and  the  plaintiff,  they  must  be  regarded  for  the 
purposes  of  this  action  as  the  inventions  of  Mixer  alone,  and  that 
any  contribution  on  the  part  of  the  defendant  thereto,  must  be 
considered  as  having  been  made  in  aid  of  Mixer  while  proceed- 
ing under  the  original  agreement.  Any  other  conclusion  would, 
as  we  have  said,  work  a  fraud  upon  the  plaintiff.  It  is 
significant  as  bearing  upon  this  view,  that  all  the  experi- 
ments, including  whatever  was  done  at  the  suggestion  of  the 
defendant,  were  conducted  at  the  expense  of  the  firm  and  were 
treated  as  expenses  incurred  under  the  arrangement  between  the 
parties.  We  concur  in  the  conclusion  reached  by  the  learned 
trial  judge  as  to  the  right  of  the  plaintiff  to  an  interest  in  the 
patents,  including  the  patent  issued  to  the  defendant  in  his  own 
name  alone.  We  are  also  of  opinion  that  no  error  was  committed 
in  adjudging  that  the  plaintiff  was  entitled  to  share  in  all  the  ad- 
vantages derived  or  derivable  by  the  defendant  from  the  inven- 
tions, past  or  future,  which  are  within  the  contract  between  the 
parties.  The  profits  heretofore  received  by  the  defendant  from 
licenses  or  sales  of  the  right  to  use  the  invention,  are  assumed 
by  the  defendant  to  be  reached  and  covered  by  the  judgment. 
We  think  the  defendant  is  justly  accountable  to  the  plaintiff  for 
his  share,  according  to  his  interest  under  the  contract.  It  is 
not  the  case  of  one  joint  owner  and  patentee  exercising  the 
right  to  license  the  use  of  the  invention,  which  he  has  a  right 
to  do  without  accountability  to  the  other  joint  owners  or  pat- 
entees. The  defendant  denied  the  title  of  the  plaintiff  and  re- 
fused to  clothe  him  with  a  legal  title  to  his  interest  m  the  pat- 
ents, thereby  practically  precluding  him  from  availing  himself 
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of  their  use,  by  granting  licenses  to  others.  His  situation  was 
analogous  to  tliat  of  a  tenant  in  common  of  land,  who  has  been 
ousted  by  a  co-tenant,  who  has  appropriated  the  rents  and 
profits  exclusively  to  his  own  nse.  The  plaintiff  cannot  have 
the  full  benefit  of  his  agreement  unless  the  defendant  is  held  to 
account  ^oV  the  profits  received  by  him.  The  judgment  does 
not  specifically  define  what  future  inventions  will  come  within, 
or  result  from  the  contract  between  the  parties.  This  can  be 
determined  when  the  question  arises.  The  claim  that  the 
agreement  being  by  parol,  was  void  under  the  statute  of  the 
United  States,  is  not  well  founded.  The  agreement  related  to 
an  inchoate  invention,  not  perfected  or  patentable  at  the  time 
the  agreement  was  made,  and  was  not,  therefore,  within  section 
4898  of  the  U.  S.  Revised  Statutes,  which  declares  that  "every 
patent,  or  any  interest  therein,  shall  be  assignable  in  law  by  an 
instrument  in  writing."  Even  in  the  case  of  a  perfected  inven- 
tion, the  statute  does  not  prevent  the  obtaining  of  an  equitable 
title  thereto,  or  interest  therein  by  parol  (Walker  on  Patents, 
§  274),  nor  does  it  apply  to  a  parol  executory  agreement  to 
transfer  an  interest  in  an  invention  contemplated,  but  not  per- 
fected, and  not  cognizable  under  the  patent  laws  when  the 
agreement  was  made.  The  plaintiff  by  the  agreement  acquired 
an  equitable  right  which  attached  to  the  interest  of  the  defend- 
ant in  the  patents  subsequently  issued,  and  he  is  entitled  to  de- 
mand a  legal  title  corresponding  with  his  equitable  interest. 

The  objection  that  there  was  no  reference  pursuant  to  the  in- 
terlocutory judgment  is  not  based  upon  any  fact  affirmatively 
appearing  on  the  record.  But  assuming  that  the  final  judgment 
was  rendered  without  a  reference,  it  was  nevertheless  entered 
upon  the  direction  of  the  judge  before  whom  the  case  was  tried, 
and  at  most  it  was  an  irregularity  to  be  reached  by  motion,  and 
is  not  brought  up  by  an  appeal  from  the  judgment  simply. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  H.  Dwibtbllb,  Bespondent^  v.  Albert  B.  Edby, 

Appellant. 

The  complaint  in  this  action  set  np  a  copartnership  agreement,  between 
the  parties,  under  seal,  bearing  date  April  22, 1869,  which  contained  a 
covenant  "that  all  losses  happening  to  said  firm  ♦  ♦  *  and  all 
expenses  of  the  bosiness  shall  be  borne  bj  the  said  parties  in  equal  pro- 
portion." The  oomplaint  then  alleged  in  substance  the  expiration  of 
the  partnership  agreement ;  an  application  of  all  its  property  and  assets 
to  the  payment  of  its  debts ;  that  the  business  had  resulted  in  large 
losses,  which  had  been  paid  by  plaintiff,  and  that  defendant  had  failed 
to  pay  his  one-half  of  the  losses  and  expenses.  An  accounting  and  pay- 
ment of  said  one-half  was  demanded.  The  defendant  pleaded  the 
statute  of  limitations.  Held,  that  the  action  was  upon  a  sealed  instru- 
ment within  the  meaning  of  said  statute  (Ck>de  of  Civ.  Pro.,§  381) ;  not  an 
equitable  action  for  contribution  merely ;  and  so  that  the  twenty  years 
limitation  applied. 

Piters  ▼.  Ddapkrim  (49  N.  Y.  882),  distinguished* 

(Argued  April  2, 1886 ;  decided  June  1,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Oourt  of 
Common  Pleas  in  and  for  the  city  and  comity  of  New  York, 
made  January  21,  1884,  which  reversed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  coart  on  trial  at 
Special  Term,  and  which  granted  a  new  trial.  (Reported  below, 
12  Daly,  253.) 

This  action  was  based  upon  a  copartnership  agreement  under 
seal  between  the  parties,  dated  April  22,  1869,  which  con 
tained  among  others  the  following  provisions : 

"  Whereas,  it  is  the  intention  of  the  said  parties  to  form  a 
copartnership  for  the  purpose  of  prosecuting  the  business  of 
slaughtering  and  rendering  cattle,  and  the  various  branches  of 
the  same,  at  or  in  the  vicinity  of  Corpus  Christi,  Neuces 
county,  State  of  Texas,  under  a  license,  made  for  that  purpose, 
by  Thomas  Mara  Fell,  patentee,  under  the  laws  of  the  United 
States,  for  which  purpose  they  have  agreed  on  the  following 
terms  and  articles  of  agreement,  to  the  faithful  performance  of 
which  they  mutually  bind  and  engage  themselves,  each  to  the 
other,  his*  executors  and  administrators : 
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"  FiBST.  The  style  of  the  said  copartnei'ship  shall  be  "  Edey 
&  Dwinelle,"  and  it  shall  continue  for  the  term  of  three  years 
from  the  above  date,  except  in  case  of  the  death  of  either  of 
the  said  parties  within  the  said  term,  or  the  same  be  sooner 
dissolved  by  mutual  consent. 

"  Second.  The  said  Dwindle  agrees  to  supply  to  said  firm  the 
sum  of  $11,000  (in  all)  in  cash,  as  it  may  be  required,  from 
time  to  time,  to  pay  for  the  erection  and  construction  of  the 
necessary  works,  appurtenances,  etc.,  for  the  transaction. of  said 
business. 

'^  Thibd.  It  is  mutually  agreed  that  said  business  shall  be 
carried  on  until  such  time  as  the  net  profit  thereof  shall  equal 
the  said  sum  of  $11,000 ;  when  the  said  sum  of  $11,000  shall 
be  repaid  to  said  Dwindle,  or  his  legal  representative,  in  dis- 
charge of  said  loan  to  said  firm  by  him. 

^'  FouBTH.  After  such  repayment  of  said  loan  the  interest  of 
the  said  parties  in  the  said  copartnership  shall  be  as  follows : 
In  the  proportion  of  three-fifths  to  the  said  Albert  R  Edey 
and  of  two-fifths  to  the  said  William  H.  Dwindle,  of  the  net 
profits  of  the  business,  after  deducting  all  the  expenses  con- 
nected therewith.  After  the  repayment  of  said  loan  the  said 
parties  shall  be  owners  of  their  joint  stock  in  equal  proportions, 
and  in  case  of  any  addition  being  made  thereto,  by  mutal  con- 
sent, the  same  shall  be  contributed  equally ;  and  all  losses  hap- 
pening to  the  said  firm,  whether  from  bad  debts,  depreciation 
of  goods,  or  any  other  cause  or  accident,  and  all  expenses  of 
the  business,  shall  be  borne  by  the  said  parties  in  equal  pro- 
portions." 

The  court  found  that  the  parties  carried  on  business  under 
said  articles  of  agreement,  and  the  plaintiff  advanced  the  sum 
provided  by  said  partnership  agreement.  That  the  business 
proved  unprofitable  and  was  wound  up  in  the  month  of 
December,  1S69 ;  and  that  thereafter  and  on  or  before  June 
30, 1870,  the  plaintijS,  in  addition  to  said  $11,000,  paid  and 
expended  moneys  for  said  firm  in  its  business.  That  before 
the  conmiencement  of  this  action  payment  of  one-half  said 
sums,  paid  by  piaintifE  on  account  of  the  copartnership,  was 
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demaDded  of  the  defendaat,  who  refused  to  pay  the  same  or 
any  part  thereof. 

The  action  was  commenced  in  1883.  The  defense,  among 
other  things,  was  the  statute  of  limitations,  and  the  trial  court 
held  that  the  action  was  barred  by  the  statute. 

Further  facts  appear  in  the  opinion. 

Aaron  J,  Vanderpod  and  John  M.  Bowers  for  appellant. 
As  there  is  qo  agreement  in  the  alleged  articles  of  copartner- 
ship to  contribute,  plaintiffs'  cause  of  action  arises  from  the  im- 
plied  contract  existing  between  the  parties  to  contribute,  and 
should  have  been  brought  within  six  years.  (Code,  §§  382, 
388;  Codfnan  v.  Rogers,  10  Pick.  Ill;  Bommer  v.  Am. 
Spiral  Ob.,  44  N.  Y.  Sup.  Ct.  464;  81  N.  T.  468;  Peters  v. 
Ddaplaine,  49  id.  362,  372 ;  Loder  v.  Hatfield,  71  id.  92 ; 
Coleman  v.  Second  Ave.  R.  R.  Co.,  38  id.  201,  204 ;  Jackson 
V.  Sackettj  7  Wend.  94 ;  Beyer  v.  Pruyn,  7  Paige,  465  ;  Borst 
V.  Corey,  15  N.  Y.  505 ;  Pennvm/vn  v.  Yvnton,  4  Mass.  276-7  ; 
Angeil  on  Lim.,  §  69.)  An  action  for  a  copartnership 
accounting  should  be  brought  within  six  years.  {^Atwater  v. 
Fowler,  1  Edw.  Oh.  417 ;  Murray  v.  Coster,  20,  Johns.  576 ; 
Humbert  v.  Trinity  Church,  24  Wend.  587 ;  Borst  v.  Cory, 
15  N.  Y.  505 ;  Dodge  v.  Iksex  Co.  Ins.  Co.,  12  Gray,  65 ; 
Woods  on  Lim.  116 ;  OoUer  v.  CqU&r,  1  Rob.  [Va.]  79 ;  Wilr 
helm  V.  Caylor,  32  Md.  151;  KeUy  v.  KeUy,  8  Barb.  419; 
Appetby  v.  Brown,  24  N.  Y.  143.)  Plaintiff  should  not  be 
allowed  by  coming  into  equity  to  extend  the  time  that  he 
would  have  on  the  law  side  of  the  court.  {Kncxo  v. 
Guy,  L.  R.,  .5  H.  of  L.  656;  Noyes  v.  Crawley,  L.  R., 
10  Oh. -Div.  31;  Coster  v.  Murray,  5  Johns.  Oh.  522; 
Loder  v.  Hatfield,  71 N.  Y.  97 ;  Carr  v.  Thampscm,  87  id.  160 ; 
Lanorence  v.  Trustees  L.  and  W.  Orphan  Asylum,  2  Denio, 
577 ;  Atwater  v.  Fowler,  1  Edw.  Oh.  417.)  Statutes  of  limi- 
tations are  founded  on  sound  policy  and  are  statutes  of  repose, 
and  not  to  be  evaded  by  construction.  {Dickinson  v.  Mo- 
Gamy,  5  Ga.  486 ;  McCarthy  v.  White,  21  Oal.  495.)  The 
momeut  that  the  plaintiff  paid  the  copartnership  debts,  his 
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vention  relates  to  an  improvement  in  machinery  to  facilitate  the  basiness 
of  the  firm,  and  althoug^h  the  inventor  uses  copartnership  means  in  his 
experiments  and  is  bound  by  the  copartnerHhip  articles  to  devote  his 
whole  time  and  attention  to  the  firm  business. 

Where,  however,  by  an  agreement  between  the  copartners  the  firm  is  to 
acquire  a  joint  right  in  auy  inventions,  the  partner  to  whom  a  patent  for 
such  an  invention  is  issued  may  not  claim  the  exclusive  benefits  thereof. 

The  parties  hereto  were  formerly  copartners.  During  the  existence  of  the 
partnership,  one  M.  entered  into  a  contract  with  defendant  by  which  the 
latter  agreed  to  pay  the  expenses  of  making  experiments  and  of  con- 
structing a  machine  to  test  the  value  of  an  invention  by  the  former;  in 
consideration  thereof  M.  agreed  to  give  defendant  a  one-half  interest  ^ 
iQ  the  invention.  Defendant  entered  into  a  contract  with  plain- 
tiff, by  which  it  was  agreed  that  the  firm  should  pay  the  expenses  of 
the  test  and  that  plaintiff  should  have  one-half  of  defendant's  interest. 
A  large  expenditure  was  thereupon  incurred  by  the  firm  in  the  experi- 
ments, all  the  expenses  of  which  were  borne  by  it;  these  resulted  suc- 
cessfully, and  several  patents  for  the  inventions  were  applied  for  and  is- 
sued to  defendant  and  M.  jointly,  and  one  was  issued  to  defendant  alonn. 
In  an  action  brought  to  compel  defendant  to  assign  to  plaintiff  one-half 
of  his  interest  in  the  patents,  it  was  claimed  by  the  former  that  they 
were  not  within  the  agreement,  as  the  inventions  covered  by  the 
patents  were  not  the  inventions  of  M.  alone,  but  of  M.  and  defendant 
jointly.  Meld  untenable;  that  while  it  was  to  be  assumed  that  the  pat- 
entees were  joint  inventors,  the  patents  embraced  the  original  idea  of  M., 
and  although  in  the  course  of  the  experiments  defendant  contributed 
original  suggestions  which  entitled  him  to  claim  as  joint  inventor,  as  be- 
tween him  and  plaintiff  they  were  for  the  purposes  of  the  action  to  be 
considered  as  the  inventions  of  M.  alone,  and  the  contributions  of  the  de. 
fendaut  as  having  been  made  in  aid  of  M.,  while  proceeding  under  the 
original  agreement;  and  that  plaintiff  was  entitled  to  an  interest  in  all 
the  patents,  including  the  one  issued  to  defendant  alone. 

AUo  heldfthsLt  plaintiff  was  entitled  to  an  accounting  of  and  to  share  in  the 
profits  received  by  defendant  from  licenses  or  sales  of  the  right  to  use 
the  invention. 

It  was  claimed  that  the  agreement  between  the  parties  being  by  parol,  it 
was  void  under  the  provision  of  the  IT.  S.  Statutes  (U.  S.  R.  S.,§  4808), 
declaring  that  *'  every  patent  or  interest  therein  shall  be  assignable  in 
law  by  an  instrument  in  writing."  Held,  that  the  provision  does  not 
apply  to  a  parol  executory  contract  to  convey  an  interest  in  an  inven- 
tion contemplated,  but  not  perfected  and  not  cognizable  under  the  pat- 
ent laws. 

Jl  seems  the  statute  does  not  prevent  the  obtaining  by  parol  of  an  equitable 
title  to  or  interest  in  a  perfected  invention. 

It  seems  when  an  interlocutory  judgment  provides  for  a  reference  and 
final  judgment  is  rendered,  without  a  reference  by  the  judge  before 
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whom  the  caae  was  tried,  the  defect  at  moat  is  aa  irregalarity  to  be 
reached  bj  motion,  and  is  not  brought  up  for  review  by  appeal  from  the 
judgment  simply.  , 

(Argued  April  21, 1886 ;  decided  Jane  1, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  ()ctober  6j  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  compel  defendant  to  transfer  and 
assign  to  plaintiff  one-half  the  interests  held  by  the  former  in 
certain  letters-patent  and  for  an  accounting,  etc. 

The  complaint  alleged  and  the  court  found  in  substance 
that  in  February,  1876,  the  parties  were  copartners,  engaged 
in  the  business  of  brewing  lager  beer ;  that  at  that  time  one 
Mixer  was  engaged  in  perfecting  an  invention  connected  With 
that  business,  and  proposed  to  defendant  that  if  he  would 
furnish  the  money  to  make  the  requisite  experiments  and  to 
construct  an  experimental  machine  to  test  the  value  of  the 
invention,  he  would  give  him  *'  one-half  interest  therein."  That 
defendant  notified  plaintiff  of  the  proposition,  and  it  was  agreed 
between  them  that  the  proposition  of  Mixer  should  be  accepted, 
the  firm  paying  the  expenses  of  the  experiments  and  using 
their  brewery  for  the  purpose,  and  that  each  should  have  an 
equal  interest  in  the  Mixer  contracts ;  that  thereupon  defend- 
ant entered  into  a  contract  with  Mixer  as  proposed  and  the 
experiments  were  conducted  and  carried  on  at  the  firm's 
expense ;  that  as  results  of  the  said  experiments  various  inven- 
tions were  made  and  patents  therefor  obtained,  which  were 
issued  to  defendant  and  Mixer  jointly,  and  one  was  issued  to 
defendant  alone.  The  court  found  as  conclusions  of  law  that 
the  interests  so  acquired  by  defendant  were  the  joint  property 
of  him  and  plaintiff,  and  directed  an  assignment  by  defendant 
of  one-half  his  interest  to  plaintiff  and  directed  a  reference  to 
a  referee  named  to  ascertain  and  settle  the  rights  of  the  parties. 

Further  facts  are  stated  in  the  opinion. 
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ifi  criticised  as  not  amounting  to  a  covenant  to  pay  losses  to  the 
partner  who  has  been  compelled  to  overpay  his  share.  But 
that  is  an  interpretation  quite  too  technical  and  narrow.  Each 
party  covenanted  with  the  other  to  bear  his  specified  proportion 
of  the  losses,  and  that  he  does  not  do  when  he  omits  to  pay  his 
just  share  to  the  partner  who  has  been  compelled  to  overpay. 
The  covenant  amounts  to  an  express  agreement  to  reimburse 
to  the  paying  partner  the  excess  above  his  share,  for,  when  the 
creditors  have  been  paid  by  one,  a  proportion  of  the  losses  can 
only  be  "  borne  "  by  the  other  through  a  payment  to  the  part- 
ner who  has  advanced  the  whole.  In  the  emergency  which 
happened,  the  covenant  amounted  to  an  express  agreement  to 
reimburse  the  partner  paying  in  excess  of  his  share.  Upon  this 
covenant  the  complaint  founded  the  cause  of  action  pleaded. 
After  averring  the  partnership  agreement  it  alleges  its  expira- 
tion by  the  terms  of  its  own  limitation ;  that  all  the  property 
and  assets  of  the  firm  had  been  applied  to,  and  exhausted  in, 
the  payment  of  debts ;  that  all  of  these  except  the  sums  due  to 
the  plaintiff  had  been  paid  by  him  with  the  aid  of  the  partner- 
ship property ;  that  the  business  had  resulted  in  large  losses ; 
and  that  the  defendant  had  "  failed  to  pay  one-half  of  the  losses 
and  expenses  incurred  in  said  business  as  he  agreed  to  do  in  and 
by  said  copartnership  agreement."  Thb  relief  demanded  is  an 
accounting  and  the  payment  of  the  sum  to  be  so  ascertained 
which  the  complaint  alleges  is  in  excess  of  $27,000.  So  that 
on  the  face  .of  the  pleadings  there  was  stated  as  the  substantial 
cause  of  action  a  covenant  under  seal,  its  breach,  and  damages 
resulting  beyond  a  certain  amount,  to  ascertain  which  an  ac- 
counting was  needed.  The  pleader  vested  the  plaintiff's  right 
upon  the  covenant  and  its  breach,  claiming  the  resultant  dam- 
ages as  an  absolute  right,  and  seeking  the  aid  of  equity  only 
that  the  amount  might  be  more  conveniently  ascertdined. 

We  concur  in  the  opinion  of  the  General  Term  that  this  was 
a  cause  of  action  founded  upon  a  sealed  instrument,  within  the 
meaning  of  the  limitations  prescribed  for  the  commencement  of 
actions.  (Code,  §  90 ;  Code  of  Civ.  Pro.,  §  381.)  The  argument  to 
the  contrary  rests  mainly  upon  the  theory  that  the  action  is 
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an  equitable  one  for  contribution,  and  founded  not  upon  the 
sealed  agreement,  but  upon  the  doctrines  of  equity  operating 
upon  a  given  relation,  and  reaching  a  just  result  out  of  regard 
for  justice,  and  irrespective  of  any  contract  of  the  parties  to 
that  effect.  The  fact  of  the  partnership  is  said  to  be  alone  ma- 
terial, and  it  is  not  of  the  least  consequence  whether  that  fact 
be  evidenced  by  a  sealed  contract,  an  unsealed  writing,  or  a 
verbal  consent.  The  argument  is  very  strong,  if  the  action 
may  be  correctly  treated  as  one  for  contribution.  But  that 
action  fitly  reaches  an  emergency  not  here  existing.  It  takes 
care  of  a  case  in  which  the  parties  have  not  fully  taken  care  of 
themselves.  From  the  partnership  relation  it  evolves  certain 
unexpressed  and  uncovenanted  duties  as  mutually  intended  by 
the  fact  of  the  relation,  and  is  at  least  needless  where  the  par- 
ties themselves  have  stipulated  as  to  all  such  duties  in  detail, 
and  bound  themselves  by  express  covenants  for  their  perform- 
ance. When  that  occurs,  and  the  action  may  rest  upon  an  express 
covenant  purposely  made,  and  is  brought  explicitly  upon  it, 
there  seems  to  be  no  sound  reason  for  turning  it  into  an  action 
for  contribution  merely.  That  is  not  needed  to  sustain  a  re- 
covery, and  in  face  of  the  sealed  covenant,  and  the  plain  choice 
of  the  plaintiff  to  stand  upon  it,  we  think  it  ought  not  to  be 
treated  as  an  action  for  contribution  such  as  the  appellant 
claims.  The  cases  cited  to  that  effect  were  those  in  which, 
without  the  aid  of  doctrines  peculiar  to  equity,  there  was  no 
cause  of  action.  The  subject  was  very  f  uUy  discussed  in  Peters 
V.  Delaplame  (49  N.  Y.  362),  which  was  an  action  for  specific 
performance.  In  such  an  action  equity  acts,  or  withholds  its 
aid  upon  grounds  peculiar  to  itself.  A  covenant  to  convey 
does  not  give  an  absolute  right  to  a  conveyance,  and  an  action 
seeking  that  relief  depends  upon  other  circumstances  than  the 
covenant,  and  lies  in  the  equitable  discretion  of  the  court.  In 
the  present  case,  however,  the  covenant  and  its  breach  gives 
the  absolute  right  to  a  recovery  of  the  resultant  damages,  and 
it  is  only  in  the  mode  of  ascertaining  them  that  equitable  aid 
is  found  useful.  The  substance  of  the  action  is  to  recover 
damages  for  a  breach  of  covenant,  and  is  founded  upon  the 
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sealed  instrument.  The  illostration  suggested  by  the  learned 
trial  judge  of  the  nature  of  the  action  between  joint  obligors  in 
a  bond  where  one  has  paid  the  whole  debt  may  serve  still  fur- 
ther to  elucidate  our  conception  of  the  true  rule.  He  says  very 
correctly  that  the  liability  inter  seae  does  not  depend  upon  any 
covenant  or  contract  between  themselves.  Their  sole  expressed 
contract  is  to  pay  the  obligee.  But  suppose  that  in  the  bond 
there  was  inserted  an  express  covenant  running,  not  to  the 
obligee,  but  to  each  other,  to  bear  respectively  one-half  of  the 
debt.  In  such  a  case  their  mutual  liability  would  depend  upon 
no  equitable  doctrine,  but  be  fixed  by  an  expressed  covenant, 
which  would  by  itself  sustain  and  support  the  right  of  action. 
The  covenant  here  is  of  that  character.  It  is  not  one  running 
to  the  creditors,  as  is  the  covenant  of  the  ordinary  bond,  but 
one  running  to  each  other,  and  establishing  their  rights  and 
duties  as  between  themselves.  The  General  Term,  therefore, 
was  correct  in  saying  that  the  limitation  of  twenty  years  was 
applicable  to  the  action. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered for  the  plaintiff  upon  the  stipulation. 

All  concur,  except  Bapallo  and  Andrews,  JJ.,  dissenting. 

Order  affirmed  and  judgment  accordingly. 


The  People,  ex  rel.  Augustus  N.  Wblleb,  Respondent,  v. 
Charles  De  Kay  Townsbnd,  Appellant. 

Under  the  provisions  of  the  State  Constitution  in  reference  to  the  office  of 
surrogate  (Art.  6,  §  15),  and  the  statute  of  1871  (Chap.  859,  Laws  of  1871, 
as  amended  by  chap.  618,  Laws  ot  1881),'  when  a  vacancy  occurs  in 
that  office,  outside  of  the  counties  of  New  York  and  Kings,  caused  by 
the  death  of  the  incumbent,  which,  under  the  Constitution,  is  to  be  filled 
by  an  election  at  the  next  general  election,  the  election  must  be  for  a 
full  term  of  six  years,  beginning  ou  the  first  day  of  January  after  the 
election,  not  merely  for  the  unexpired  term  of  the  deceased  surrogate. 

It  was  competent  for  the  legislature  to  provide,  as  it  did  by  the  said  act  of 
1871  (§  5),  that  the  person  so  elected  to  fill  a  vacancy  shall  enter 
upon  the  discharge  of  the  duties  of  the  office  immediately.     The  consti- 
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tational  term  is  not  thereby  enlarged,  bat  begins  on  the  first  day  of  Jan- 
aaiy  after  the  election,  and  the  provision  simply  famishes  a  mode  of 
filling  the  vacan^  ap  to  that  time. 
Peopls,  ex  rd,  WeUer,  v.  Totoruend  (40  Han,  860),  reversed. 

(Argaed  April  26,  1886;  decided  Jane  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  February  19,  1886,  which  directed  judgment 
upon  a  case  submitted  under  section  1279  of  the  Code  of  Civil 
Procedure.    (Reported  below,  40  Hun,  360.) 

The  material  facts  are  stated  in  the  opinion. 

John  K  PavBons  for  appellant.  The  only  term  of  office 
fixed  by  law  in  the  counties  where  a  surrogate  is  a  separate 
officer  is  six  years.  (Const,  of  1846,  art.  6 ;  People^  ex  rd, 
Rosenhramy  v.  Carr^  86  N".  Y.  512,  615.)  The  language  of 
•the  constitutional  or  statutory  provision  is  to  prevail,  except  in 
cases  where  the  clear  and  obvious  intention  is  to  the  contrary. 
{Johnson  V.  K  R.  R.  Co.,  49  N.  T.  455,  462;  Benton  v. 
Wickiotre,  54  id.  226.)  When  the  Constitution  intends  that 
an  election  shall  be  for  the  residue  of  an  unexpired  term,  it 
says  so.  (Const.,  art.  10,  §  5 ;  Laws  of  1871,  chap.  859,  §  5 ; 
Laws  of  1849,  chap.  28,  as  amended  in  1867 ;  Keder  v.  Keder^ 
17  N.  Y.  370.) 

K.  E.  SicTcd-8  for  respondent.  The  Constitution  does  not 
provide  for  filling  accidental  vacancies  in  the  office  of  surrogate 
caused  by  death,  resignation,  etc.,  but  has  left  that  duty  to  the 
legislature.  (Const.,  art.  6,  §  10 ;  Laws  6f  1847,  chap.  276 ; 
Laws  of  1851,  chap.  175  ;  Laws  of  1872,  chap.  767 ;  People  v. 
Oarey^  6  Cow.  642 ;  9  id.  640 ;  Ex  parte  MoGolMmy  1  id. 
550;  Gopn's  Case,  Daily  Reg.,  Nov.  28,  1885;  100  N.  Y. 
236.;  People  v.  MaBon,  99  id.  83 ;  People  v.  SnedeJcer,  14  id. 
56 ;  People  v.  Fisher,  24  Wend.  215.)  From  the  legislation 
upon  the  subject  it  is  to  be  implied  that  the  person  elected  to 
fill  such  vacancy  holds  for  the  unexpired  term  only.  (Laws  of 
1871,  chap.  859 ;  Code  of  Civ.  Pro.,  §  2492 ;  R.  S.,  part  1, 
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chap.  5,  tit.  6,  art.  4,  §  34.)  What  is  implied  in  a  statute  is  as 
much  a  part  of  it  as  what  is  expressed.  (  Z7".  S.  v.  Babbitt^  1 
Black,  61 ;  Oelpcke  v.  CUy  of  DvJlyuque^  1  Wall.  221 ;  4 
Wheat.  644 ;  People  v.  Draper,  15  N.  T.  554,  558  ;  Ogden  v. 
Saunders,  12  Wheat.  27a ;  People  v.  City  of  Brooklyn,  89  N. 
T.  200 ;  Embury  v.  Connor,  3  id.  518  ;  Talbot  v.  Hudson,  16 
Gray,  417,  422;  In  re  WiUington,  16  Pick.  96;  Cooley's 
Const.  Lim.  184  ;  People  v.  Briggs,  50  N.  Y.  553  ;  People  v. 
Alhertsen,  55  id.  50;  Rooseoelt  v.  Oodard,  52  Barb.  533; 
People  V.  McKermey,  41  id.  515 ;  People  v.  Draper,  15 
N.  Y.  554 ;  /^^(?pfo  v.  Comstock,  78  id.  360  ;  .P6(?pfo  v.  J?mZZ, 
46  id.  57.)  In  the  determination  of  the  meaning  of  a  pro- 
vision of  written  law  the  meaning  is  to  be  collected  ex  ante- 
cedentihus  et  consequentibus,  and  a  later  provision  may  be 
qualified  by  a  prior  one,  or  the  contrary.  {People,  ex  reL 
V.  McClave,  99  N.  Y.  83  ;  People,  ex  rel.  Lent,  v.  Carr,  100 
id.  235,  252.)  The  convention  which  framed  the  judiciary, 
article  of  the  Constitution  did  not  intend  to  require  that,  in 
case  of  an  accidental  vacancy  during  a  term,  the  vacancy  should 
be  filled  in  no  other  manner  than  by  an  election  for  a  full 
term.  (Records  of  Convention,  vol.  4,  pp.  2592,  2652,  2663, 
2671 ;  People,  ex  rely.  McGlave,  99  N.  Y.  83,  93  ;  People  v. 
Keder,  17  id.  370.)  The  legislature  possesses  all  legislative 
power  except  where  forbidden  or  restricted  by  the  Constitu- 
tion. {People,  ex  rd.  v.  Comstock,  78  K  Y.  356,  361.)  The 
a(;t  of  1871  (§  5,  chap.  859),  although  it  does  not  in  express 
terms  declare  that  the  person  elected  to  fill  a  vacancy  in  the 
office  of  county  judge  or  surrogate  shall  hold  his  office  simply 
for  the  unexpired  term,  does  so  in  substance  and  effect,  and 
most  unequivocally,  when  it  provides  that  the  person  so 
elected  "  shall  enter  upon  the  discharge  of  the  duties  of  the 
office  *  *  *  immediately  upon  the  receipt  of  the  certifi- 
cate of  election."  (1  R.  S.  Ill,  §  3 ;  Peo]^  v.  Keder,  17  N. 
Y.  370  ;  People  v.  McKinney,  41  Barb.  615.)  The  Constitu- 
tion  does  not  execute  itself,  and  there  must  be  some  valid  legis- 
lation, providing  for  the  filling  of  vacancies,  to  authorize  an 
election  for  that  purpose.     {People,  ex  rd.  v.  Comstock,  78  N. 
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Y.  350,  3G0.)  If  the  election  is  for  a  full  terra  the  legislature 
has  no  more  pow^er  to  extend  that  term,  by  saying  that  the 
person  elected  shall  hold  the  office  by  virtue  of  his  election  for 
one  or  two  months  before  the  regular  full  term  begins,  than  it 
can  extend  the  term  by  adding  time  to  the  end  thereof,  and 
that  it  may  not  do.  {PeopUj  ex  rd.  v.  Bull^  46  N.  Y.  57.) 
The  legidature  cannot  divest  itself  of  responsibility  and  leave 
the  question  of  an  appointment  to  the  people.  {Barto  v.  Hi/ny- 
Tod,  8  K  Y.  4:89.) 

II0OEB,  Ch.  J.  The  only  question  presented  by  this  appeal 
is  whether  the  defendant,  who  was  elected  surrogate  of  Queens 
county  at  a  general  election  in  NovQmber,  1880,  is  entitled  to  a 
full  term  of  six  years  from  January  first  succeeding^  his  elec- 
tion, or  is  limited  to  filling  out  the  unexpired  term  of  his  pre- 
decessor. Alexander  Hagner  was  elected  surrogate  of  the 
county  in  November,  1879,  for  a  term  of  six  years  from  Janu- 
ary 1,  1880,  but  after  holding  the  office  about  three  months, 
died  April  8,  1880,  and  was  succeeded  by  Garret  J.  Garretson 
under  an  appointment  from  the  governor  "for  and  during  the 
time  limited  by  the  Constitution  and  the  law,"  and  Garretson 
duly  qualified  and  discharged  the  duties  of  the  office  until 
January  1,  1881.  The  defendant  then  entered  the  office  by 
virtue  of  his  election,  and  continued  to  discharge  its  duties  until 
January  1,  1886,  when  the  relator  demanded  possession  claim- 
ing under  an  election  held  in  November,  1885,  at  which  he  re- 
ceived a  majority  of  the  votes  cast  for  surrogate.  This  election 
was  invalid,  unless  the  term  to  which  the  defendant  was  entitled 
by  virtue  of  his  election  expired,  on  December  31,  1885. 

The  office  of  surrogate  as  it  now  exists  was  created  and  or- 
ganized under  the  judiciary  article  of  the  Constitution  adopted 
in  1870,  and  the  statutes  passed  to  effectuate  the  constitutional 
i  ntent.  The  portions  of  the  Constitution  relating  to  the  presen  t 
inquiry  read  as  follows:  Article  6,  section  15,  provides: 
**  The  existing  County  Courts  are  continued  and  the  judges 
thereof  in  office  at  the  adoption  of  this  article  shall  hold  their 
office  until  the  expiration  of  their  respective  terms.  Thevr 
Sick  ELS  —  Vol.  LVII.  p5 
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successors  shaU  he  chosen  hy  the  electors  of  the  counties  for  the 
term  of  six  years^  "  The  county  judge  slhoU  also  be  surro- 
gate of  his  county  /  but  in  counties  having  a  population  exceed- 
ing forty  thousand,  the  legislature  may  provide  for  the  election 
of  a  separsete  officer  to  be  surrogate,  whose  term  of  office  shaJl 
'be  the  same  as  that  of  county  Judge,^^  In  order  to  carry  into 
effect  these  provisions  the  legislature  passed  cliapter  859  of 
the  Laws  of  1871,  which  among  other  things  provided  for  the 
election  of  county  judges  in  each  of  the  counties  of  the  State 
(except  New  York  and  Kings),  upon  the  expiration  of  the 
terras  of  oflSce  of  the  existing  incumbents,  and  for  the  election 
of  separate  offioers,  as  surrogates,  at  the  option  of  the  boards  of 
supervisors  of  the  respective  counties,  whose  population  ex- 
ceeds forty  thousand.  Under  these  provisions  nearly 
one-half  of  the  counties,  elected  to  avail  themselves  of  the 
privil^o  of  choosing  separate  officers  as  surrogates,  and  the 
duties  of  the  offices  of  county  judge  and  surrogate  throughout 
the  State  were  thereafter  distributed  among  three  classes  of 
persons,  viz. :  those  who  performed  the  duties  of  both  county 
judge  and  surrogate,  those  who  discharged  those  of  county 
judge  alone,  and  those  who  acted  as  surrogate  only.  The 
scheme  of  the  Constitution  whereby  the  duties  of  both  surro- 
gate and  county  judge  were  in  a  majority  of  the  counties  of 
the  State,  united  in  the  same  person,  rendered  it  imperative  that 
their  terms  of  office  should  be  identical,  and  furnished  an  ob- 
vious reason  for  the  requirement  relating  thereto,  contained  in 
that  instrument.  In  the  case  of  county  judges  who  perform 
the  duties  of  surrogate,  they  are  by'  force  of  the  Constitution 
none  the  less  county  judges,  although  they  also  act  as  surrogate 
and  are  affected  by  all  legislation  applicable  to  county  judges 
or  surrogates,  but  in  the  case  of  separate  officers  elected  as  sur- 
rogates their  terms  of  office,  must  conform  to  those  of  all  county 
judges,  as  the  result  of  the  fundamental  law  declaring  that  they 
"  shall  be  the  same  as  the  county  judge."  In  view  of  the  cir- 
cumstances it  will  be  seen  how  impossible  it  is  by  legislative 
enactment  to  sever  the  modes  of  selection,  or  the  terms  of  office 
of  one  of  these  classes  from  the  other,  save  in  the  counties  of 
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New  York  and  Kings,  which  are  in  this  respect  excepted  from 
the  operation  of  the  Constitution.  It  may  occur  that  the  com- 
petency of  persons,  to  fill  the  respective  offices  of  surrogate  and 
county  judge  may  differ,  and  might  require  one  to  cease  to 
serve  in  one  capacity,  whereas  he  could  lawfully  continue  to  act 
in  the  other ;  but  this  does  not  seem  to  us  to  present  any  ob- 
stacle to  the  enforcement  of  the  constitutional  provision  as  to 
the  identity  of  their  respective  terms  .  of  office.  (People  v. 
Carry  100  N.  Y.  236.)  In  the  cases  of  county  judges  who  are 
also  surrogates  the  termination  of  their  competency  as  county 
judges,  w^uld  also  render  them  incompetent  to  serve  as  surro- 
gates, inasmuch  as  their  right  to  act  as  surrogates  is  a  mere 
incident  to  the  office  of  county  judge,  and  must  terminate  when 
their  capacity  to  serve  as  county  judge  ceases. 

As  to  the  separate  officers  holding  the  office  of  surrogate,  the 
circumstance  that  they  are  authorized  to  continue  to  act  as  sur- 
rogate, when  a  county  judge  ^would  be  ineligible  to  serve 
as  such,  does  not  create  any  difference  in  their  respective 
terms  of  office,  or  introduce  any  embarrassment  in  enforcing 
the  constitutional  scheme,  as  to  the  identity  of  their  terms  of 
office. 

It  would,  therefore,  seem  that  the  language  of  the  Constitu- 
tion had  indissolubly  wedded  the  official  terms  of  all  county 
judges  and  surrogates,  and  had  thus  placed  the  subject  beyond 
the  legislative  power  to  effect  any  discrimination  between  these 
offices,  in  that  respect. 

We  are  thus  brought  to  the  consideration  of  section  5  of 
the  act  of  1871,  which  it  is  claimed  has  that  effect.  It  reads 
as  follows :  "  §  5.  The  separate  officer  elected  and  per- 
forming the  duties  of  the  office  of  surrogate  and  the  legal  offi- 
cer discharging  the  duties  of  county  judge  and  of  surrogate 
and  elected  at  the  election  provided  for  in  this  act,  shall  enter 
npon  their  duties  on  the  first  day  of  January  next  after  such 
election  and  shall  hold  their  office  for  the  term  of  six  years  from 
said  first  day  of  January;  but  w/ien- such  officers  shall  he 
elected  toJlU  a  vacancy  then  they  shall  enter  upon  the  dis- 
charge of  the  duties  of  the  office  to  which  they  have  been 
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elected  immediately  upon  the  receipt  of  the  certificate  of  such 
election."  In  this  connection  it  is  important  to  consider  also 
the  amendment  of  that  act  effected  by  cliapter  613  of  the  Laws 
of  1881,  which  is  as  follows:  §  9.  "When  a  vacancy  shall 
occur  in  the  office  of  any  county  judge  in  any  of  the 
counties  of  the  State  (except  New  York  and  Kings)  from  any 
cause,  before  the  expiration  of  term,  the  office  shall  be  filled 
for  a  full  term  of  six  years  at  the  next  general  election,  happen- 
ing not  less  than  three  months  after  such  vacancy  occurs." 
Whatever  provision  may  at  any  time  be  enacted  by  the  legisla- 
ture, affecting  the  term  of  office  of  county  judge  must,  if  lawfully 
adopted,  be  by  force  of  the  Constitution  equally  applicable  to 
the  office  of  surrogate.  Thus  the  act  of  1881,  providing  that  a 
vacancy  happening  in  the  office  of  county  judge  shall  be  filled 
for  a  full  terni  of  six  years  at  the  next  general  election  there- 
after, operates  both  to  fix  the  status  of  a  surrogate  thus  elected, 
and  to  repeal  any  prior  legislative  provisions,  if  any  there 
were  repugnant  thereto.  {Livingston  v.  Harris,  11  Wend. 
329;  People  v.  BuU,  46  K  Y.  67;  Harrington  v.  Trustees, 
10  Wend.  647.) 

Although  this  amendment  was  adopted  subsequent  to  the 
election  under  which  the  defendant  claims,  it  became  a  law 
before  the  election  of  the  relator,  and  must  be  regarded  not 
only  as  a  legislative  interpretation  of  the  act  of  1871,  but  as 
determining  the  law  of  the  land  when  the  rights  of  the  parties 
herein  accrued. 

Whatever  effect  this  amendment  had  upon  the  term  of  office 
of  a  county  judge,  under  the  force  of  the  constitutional  require- 
ment that  the  term  of  a  surrogate  shall  be  the  same  as  that  of 
a  county  judge,  it  cannot  be  questioned  but  that  it  had  a  like 
effect  upon  surrogates.  The  amendment  in  terms  refers  gen- 
erally to  the  office  of  county  judge  alone,  but  this  embraces 
not  only  those  persons  who  are  county  judges,  but  also  those 
who  are  also  surrogates  of  their  county.  If  the  act  of  1871  is 
susceptible  of  the  construction  placed  upon  it  by  the  relator, 
we  should  have  not  only  one  term  of  office  for  a  county  judge 
and  anotlier  for  a  surrogate,  but  also  different  terras  for  the  same 
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officer  in  respect  to  the  several  duties  required  to  be  discharged 
by  him.  A  constmction  so  absurd  and  repugnant  to  common 
sense  should  not  be  adopted  if  the  language  of  the  statutes  is 
reasonably  susceptible  of  any  other  meaning. 

It  is  also  well  to  premise  that  there  are  no  considerations  of 
public  policy  to  be  subserved  or  special  object  to  be  accom- 
plished, in  preserving  the  periodicity  of  election,  in  the  case  of 
these  ofBcers  as  there  was  in  the  case  of  People^  ex  rel.  Mason^ 
V.  McClave  (99  N.  Y.  83),  which  requires  the  adoption  of  fixed 
consecutive  periods  for  their  election.  The  primary  object  of 
the  Constitution  seems  to  have  been  to  make  the  officers  elec- 
tive, and  to  give  efficiency  to  the  administration  of  their  duties 
by  enlarging  the  terras  of  their  incumbency,  and  this  seems  to 
be  best  promoted  by  giving-a  legitimate  effect  to  every  constitu- 
tional election  of  such  officers. 

In  considering  this  question  it  is  also  important  to  observe 
that  there  is  no  express  provision,  either  of  the  Constitution  or 
the  statutes,  which  restricts  the  term  of  an  elected  county  judge 
or  surrogate  to  any  other  period,  than  that  of  six  years  men- 
tioned in  the  Constitution,  and  the  point  presented  is,  whether 
in  giving  a  construction  to  the  statute  of  1871  it  shall  bo  held 
by  implication  to  have  been  intended  to  restrict  the  duration 
of  the  term,  in  any  case.  The  language  of  the  section  is  sus- 
ceptible of  two  constructions  only,  and  they  are  presented  by 
the  respective  parties  hereto. 

The  defendant  claims  that  the  words  "  where  such  officer 
shall  be  elected  to  fill  a  vacancy,"  may  be  interpreted  accord- 
ing to  the  popular  signification  of  the  language,  and  considered 
descriptive  merely  of  the  occasion  for  the  election,  and  not  as 
defining  the  term  of  office,  while  the  relator  insists  that  they 
define  the  limit  of  the  term.  Upon  the  success  of  this  conten- 
tion the  relator's  case  must  stand  or  fall. 

Although  the  question  made  has,  under  the  aspect  presented 
by  the  various  statutes  relating  thereto,  been  the  occasion  of 
quite  conflicting  views  on  tho  part  of  able  jurists,  and  may  not 
be  entirely  free  from  doubt,  yet  we  think  when  examined  in 
the  light  of  the  controlling  effect,  to  be  given  to  the  constitu- 


f 
438  People,  ex  rel.  Wbller,  v.  Town^send.        [Jane, 

Opinion  of  the  Court,  per  Ruobr,  Ch.  J. 

tional  provisions,  it  is  still  capable  of  a  reasonably  certain  solu- 
tion. All  of  those  contingencies  for  which  the  Constitution, 
either  expressly  or  inapHedly  provides,  must  be  governed  by 
its  provisions,  and  it  is  only  in  cases  expressly  delegated  to  the 
legislature  for  its  action,  or  when  the  Constitution  is  silent  on 
the  subject,  that  the  legislative  will  is  controlling.  An  exam- 
ination of  the  Constitution  indicates  certain  subjects  affecting 
the  question  under  consideration,  upon  which  its  framers  have 
clearly  expressed  their  will,  and  which  are  decisive,  as  we 
think,  of  this  appeal.  Thus,  express  provisions  declare  that 
county  judges  and  surrogates  are  to  be  elected,  and  when 
elected  their  terms  of  office  are  to  commence  on  the  first  day 
of  January  next  succeeding  their  election  and  to  continue  for 
six  years  therefrom.  The  language  of  the  Constitution  is 
broad,  plain  and  unequivocal.  The  successors  of  the  judges 
then  in  office  "  shall  be  chosen  by  the  electors  of  the  counties 
for  the  term  of  six  years."  Who  are  the  "  successors  "  of  the 
judges  then  in  office?  It  confessedly  does  not  mean  the  im- 
mediate successor  alone,  but  by  universal  acceptation  has  been 
held  to  lay  down  the  rule,  not  only  by  which  the  constitu- 
tional term  of  all  successors  shall  be  determined,  but  also  a  per- 
manent method  for  their  selection.  {People,  ex  rel.  v.  Carr,  80 
N.  Y.  612,  514.)  The  language  applies  to  all  of  the  indefinite 
line  following  the  original  incumbents,  and  furnishes  a  con- 
trolling rule  on  the  subject,  except  in  the  special  cases  where 
the  Constitution  provides  for  the  filling  of  vacancies.  When- 
ever a  successor  to  a  prior  incumbent,  is  to  be  chosen  by  elec- 
tion, his  term  of  office  is  fixed  at  six  years,  by  the  express  pro- 
vision of  the  Constitution.  Section  16,  article  6  of  the  Con- 
stitution provided  for  certain  vacancies  in  these  offices  by 
authorizing  the  legislature,  on  the  application  of  the  board  of 
supervisors  of  any  county,  to  provide  for  the  election  of  special 
officers  to  discharge  the  duties  of  county  judge  and  of  surro- 
gate in  such  counties  in  case  of  their  inability  or  of  a  vacancy, 
and  in  some  of  the  counties  of  the  State  these  provisions  have 
been  availed  of,  and  the  special  officers  so  chosen,  necessarily 
fill  any  vacancy  occurring  in  the  offices,  to  discharge  the  duties 
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of  which,  they  wel'e  elected.  In  otlier  counties,  however, 
vacancies  in  the  office  of  county  jud^e  and  surrogate  must  be 
supplied  according  to  the  general  provisions  regulating  the 
mode  of  filling  them,  provided  by  the  Constitution  and  statutes ; 
and  the  county  of  Queens  is  one  of  such  counties. 

In  the  case  of  elective  officers  the  necessity  for  the  existence 
of  some  continuous  authority  to  fill  vacancies  temporarily,  in 
order  that  the  performance  of  their  duties  may  not  be  too 
seriously  interrupted,  and  the  inconvenience  and  inadequacy  of 
any  system  by  which  such  power  could  be  exercised  by  the 
people  through  the  medium  of  popular  elections  except  at  reg- 
ular periods,  led  to  the  adoption  of  that  clause  of  the  Constitu- 
tion which  delegated  to  the  legislature,  power  to  make  pro- 
vision for  such  cases.  The  entire  scope  and  theory  of  the  Con- 
stitution, however,  requires  those  offices  when  vacant  to  be  filled 
by  the  people,  at  their  regular  annual  election  when  it  is  possible 
to  do  so,  but  when  a  departure  from  that  mode  is  rendered 
necessary  by  any  circumstance,  the  power  of  selection  is  limited 
to  the  shortest  space  of  time  possible,  and  a  return  to  the  elective 
principle  at  the  earliest  opportunity,  is  necessitated.  The  Con- 
stitution, therefore,  provides  that  the  legislature  shall  make  pro- 
vision for  the  selection  of  persons  1 5  fill  temporarily  such 
vacancies  as  may  occur  in  public  offices,  but  in  the  case  of  the 
adoption  of  any  other  mode  than  that  of  election,  such  power  is 
limited  to  tlie  period  of  time  intervening  between  the  com- 
mencement of  the  political  year  next  succeeding  the  first  annual 
election  after  the  happening  of  the  vacancy,  and  the  occurrence 
of  the  vacancy.  {People  v.  Keeler,  17  N.  Y.  870,  371  ;  §  5, 
art.  10,  Const.) 

In  the  exercise  of  this  power  it  was  competent  for  the  legis- 
lature to  provide,  as  it  did  by  section  5  of  the  act  of  1871, 
for  the  selection  of  some  person,  to  fill  the  office  of  surrogate 
between  the  occurrence  of  a  vacancy,  and  the  first  day  of  Janu- 
ary thereafter,  and  the  designation  by  such  section  of  the  per- 
sons who  had  been  theretofore  elected  as  surrogate,  did  not 
thereby  enlarge  his  constitutional  term,  but  provided  simply  a 
mode  of  filling  out  a  term  of  limited  duration,  over  which  the 
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legislature  had  unquestionable  constitutional  authority.  During 
the  period  intervening  between  the  occurrence  of  a  vacancy 
happening  so  that  an  election  can  be  held  at  a  regular  general 
election,  and  the  commencement  of  the  next  political  year,  the 
Constitution  gives  the  legislature  unlimited  power  to  indicate 
the  mode  of  filling  it,  and  it  is  competent  to  provide  therefor 
by  conferring  power  of  appointment  upon  the  executive  depart- 
ment or  in  such  other  mode  as  in  its  discretion  it  may  deem 
wise  and  prudent. 

After  the  death  of  Hagner,  Garretson  was  appointed  to  fill 
the  vacancy  in  the  office  ''  for  and  during  the  time  limited  by 
the  Constitution  and  the  laws."  It  was  competent  for  the 
legislature  to  provide  that  his  authority  should  terminate 
upon  the  election  of  a  successor,  and  that  such  successor 
should  serve  as  a  "  locum  tenens  "  to  the  first  of  January  suc- 
ceeding the  occurrence  of  the  vacancy.  The  legislature  had 
^not,  however,  the  power  to  restrict  the  term  of  a  duly  elected 
officer,  whose  term  of  office  had  been  fixed  by  the  Consti- 
tution, or  to  provide  any  other  term  for  a  surrogate,  than 
that  belonging  to  a  county  judge,  A  reasonable  construc- 
tion of  the  act  of  1871,  therefore,  requires  us  to  hold  that  the 
words  "  when  such  officers  shall  be  elected  to  fill  a  vacancy," 
refer  simply  to  the  contingency  out  of  which  the  necessity  Qf 
an  election  arises,  and  do  not  attempt  to  limit  the  term  for 
which  the  officers  naraod  were  to  be  elected.  To  hold  other- 
wise would  bring  the  provision  in  conflict  with  the  limitations 
upon  the  legislative  power  imposed  by  the  Constitution  (Soffc 
v.  Gity  qf  Brooklyn,  89  N.  Y.  200),  and  create  an  unwarrant- 
able distinction  between  the  terms  of  office  pertaining  to  county 
judges,  who  perform  the  duties  of  judge  and  surrogate,  and 
those  who  hold  only  the  separate  office  of  county  judge. 

The  interpretation  thus  put  upon  the  act  of  1871  not  only 
gives  it  legitimate  effect  but  avoids  a  conflict  with  constitutional 
provisions,  and  brings  the  offices  of  county  judge  and  surro- 
gate into  harmony  in  respect  to  filling  vacancies  therein  by  an 
election,  with  those  of  judges  of  the  Court  of  Appeals  and 
Supreme  Court  and  also  with  those  of  sheriffs,  county  clerks. 
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registers,  coronora,  district  attorneys  and  most  other  elective 
officers  mentioned  in  the  Constitution.  (§  1,  art.  10,  Coiist.) 
It  is  unnecessary  tor  us  to  attempt  to  give  a  construction  to 
section  2492  of  the  Code  of  Civil  Procedure,  inasmuch  a's  the 
board  of  supervisors  of  Queens  county,  has  not  attempted  to 
exercise  the  authority  conferred  by  that  provision. 

These  views  lead  to  the  conclusion  that  the  defendant  was 
elected  to  the  office  of  surrogate  of  Queens  county  in  1880  for 
the  full  term  of  six  years,  from  the  first  day  of  January  suc- 
ceeding, and  is  entitled  to  hpld  such  office,  during  that  period. 

The  judgment  of  the  Supreme  Court  should  be  reversed  and 
final  judgment  rendered  for  the  defendant,  with  costs. 

All  concur. 

Judgment  accordingly. 


GuBDON  S.  Fanning,  Eespondent,  v.  D.  M.  Osbornb  et  al.,     m^^ 

Appellants. 

The  right  to  construct  and  operate  a  street  railway  is  a  franchise  which 
must  have  its  source  in  the  sovereign  power. 

The  legislative  power  over  the  subject  has  this  limitation  *  the  franchise 
must  be  granted  for  public  not  for  private  purposes,  or  at  least  the  grant 
must  be  based  upon  public  considerations. 

The  construction  and  maintenance  of  a  street  railway,  bj  any  individual  or 
association  of  individuals,  without  legislative  authority,  is  a  public 
nuisance  and  subjects  those  maintaining  it  to  a  private  action  in  favor  of 
any  person  sustaining  special  injury  therefrom. 

The  use  of  a  franchise,  granted  for  public  purposes,  as  a  mere  cover  for  a 
private  enterprise,  is  contrary  to  public  policy. 

A  street  railroad  corporation,  after  it  had  abandoned  a  portion  of  its  road 
and  ceased  to  use  the  same,  entered  into  a  contract  with  O.  by  the  terms 
of  which  it  granted  to  him  the  right  to  run  freight  cars  over  the 
abandoned  portion  of  its  road,  *'  but  not  so  as  to  interfere  with  the  run- 
ning of  necessary  passenger  cars  "  by  the  corporation,  O.  covenanting 
to  pay  the  expenses  of  laying  a  new  track  and  of  keeping  the  same  in 
repair.  The  assignees  of  O.  laid  the  new  track  and  have  since  used  it 
exclusively  for  running  freight  cars  over  it,  for  the  purposes  of  their  pri- 
vate business,  to  the  special  injury  of  plaintiff,  who  owns  a  lot  adjoining 
he  street  upon  which  the  track  is  laid.  In  an  action  to  restrain  such  use 
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of  the  street,  held,  that  the  contract  furnished  no  defense,  as  it  was 
simpl/  an  attempt  by  the  railroad  company  to  transfer  to  an  individual, 
for  tlie  purposes  of  his  private  business,  its  franchise  as  common  carrier 
oyer  a  part  of  its  route  ;  that  such  use  of  the  street  was  a  nuisance,  and 
the  Special  injury  caused  thereby  to  plaintiff  authorized  the  interference 

'  of  equity  in  his  behalf,  and  this  without  regard  to  the  question  whether 
he  had  a  title  to  or  interest  in  the  soil  of  the  street. 

As  to  whether  the  legislature  has  power  to  authorize  the  construction  of 
a  railroad  in  a  street  or  highway,  the  fee  of  which  remains  in  the  original 
owner,  as  against  a  purchaser  from  such  owner  of  a  lot  abutting  on,  and 
by  the  terms  of  his  deed  bounded  by  the  side  of  the  street,  without  pro- 
viding for  compensation  to  him,  quosre. 

O.  was  made  a  party  to  the  actiou.  The  wrongful  acts  charged  in  the 
complaint  &nd  proved  were  of  those  who  succeeded  to  his  interests  under 
the  contract,  and  no  proof  was  given  of  any  act  done,  advised  or  approved 
by  him.     HM,  that  a  judgment  against  him  was  erroneous. 

Fanning  v.  Onborne  (84  Hun,  121X  reversed  as  to  the  individual  defendant. 

(Argued  April  26,  18«6  ;  decided  June  1,  1886.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  31, 1884,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     (Reported  below,  84  Iliin,  121.) 

This  action  was  brought  to  restrain  defendants  from  operat- 
ing a  railroad  in  Garden  street,  in  the  city  of  Auburn. 

A  railroad  track  was  originally  laid  iri  said  street  by  the  East 
Genesee  Street  and  Seward  Avenue  Railway  Company,  which 
was  incorporated  by  chapter  527,  Laws  of  1871,  and  was  author- 
ized by  the  common  council  of  said  city  to  lay  said  track.  The 
use  of  this  portion  of  its  road  it  however  subsequently  abtan- 
doned.  Defendants  justified  under  a  contract  between  defendant, 
David  M.  Osborne,  and  said  railroad  company,  executed  May  26, 
1873,  some  time  after  such  abandonment,  by  which  the  com- 
pany agreed  to  lay  a  new  track,  the  materials,  however,  to  be 
furnished  and  the  expense  of  laying  it  to  be  paid  by  Osborne, 
who  was  also  to  pay  all  expenses  of  keeping  it  in  repair.  Then 
followed  this  clause  in  the  contract : 

"  Second.  Upon  compliance  by  the  party  of  the  second  part 
(Osborne)  with  the  conditions  hereinbefore  specified,  he  and 
his  personal  representatives  and  assigns  shall  iiave  the  right  at 
any  and  all  times  (but  not  so  as  to  interfere  with  the  running 
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of  the  necessary  passenger  cars,  and  subject  to  the  rules  and 
regulations  of  the  railroad  company)  to  traverse  and  run  upon 
and  along  said  track  with  freight  cars,  loaded  or  unloaded,  such 
as  shall  for  the  time  being  be  used  upon  such  railroad  as  shall 
bo  connected  with  or  run  adjacent  to  such  track,  and  to  carry 
therein  such  freight  as  he  or  they  may  desire,  without  payment 
of  any  trackage  or  other  charges  therefor,  or  for  the  right  of 
so  doing,  other  than  as  above  expressed." 
The  further  facts  are  stated  in  the  opinion. 

Rollin  Traoy^  H.  V.  Howland  and  David  Wright  for  ap- 
pellants. The  court  erred  in  proceeding  with  the  cause  with- 
out first  making  the  East  Genesee  Street  and  Seward  Avenue 
Railway  Company  a  party  defendant,  (Code,  §§  448,  452.) 
Plaintiff  being  merely  an  abutting  owner  on  Garden  street 
had  no  right  to  object  to  its  use  by  defendants.  {People  v. 
Kerr,  27  N.  T.  188,  191,  204,  213;  KeLlinger  v.  Forty-second 
Street  and  Grand  Street  Ferry  M.  JR.  Co,,  50  id.  206; 
Mahady  v.  JBushwiok  E.  R.  Co,,  91  id.  148 ;  Story  v.  EU- 
voted  Ji.  B.  Co.,  90  id.  122,  160,  171 ;  B.  <&  O.  R.  R.  Co.  v. 
Fifth  Baptist  Church,  11  Am.  and  Eng.  R.  R.  Cases,  15.) 
The  contract  made  between  the  East  Genesee  Street  and  Sew- 
ard Avenue  Railway  Company,  of  the  first  part,  and  David 
M.  Osborne  acting  solely  for  and  on  behalf  of  the  firm  of  D. 
M.  Osborne  &  Co.,  of  the  second  part,  was  a  good  aod  valid 
contract.  (2  Bl.  Com.  37 ;  2  Kent's  Com.  458 ;  Rogers  v.  Aikin, 
9  Am.  and  Eng.  R.  R.  Cases,  201 ;  Lansing  v.  Smith,  8  Cow. 
146,  155.)  To  maintain  an  action  on  the  case  for  a  nuisance, 
the  plaintiff  must  show  injury  to  himself  distinct  from  that 
which  he  suffers  with  the  rest  of  the  community.  (2  Kent's 
Com.  340,  u.  4 ;  Seeley  v.  Bishop,  19  Conn.  128 ;  Smith  v. 
Zockwoody  13  Barb.  209 ;  Lansing  v.  Smith,  8  Cow.  146 ; 
afflrmed4  Wend.  9;  Roosevelt  v.  Draper,  23  id.  318;  1  Sandf.  1.) 

S.  F  Payne  for  respondent.  Plaintiff  had  a  right  to  the 
uninterrupted  use  of  the  street  adjoining  his  premises  for  in- 
gress and  egress,  which  riglit  could  not  bo  taken  without  com- 
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pensation  by  the  railroad  company  or  the  State.  {Pratt  v. 
Buffalo  dty  R.  Co.,  Vd  Hun,  30 ;  Whites  Bh  v.  Nichols, 
64  N.  T.  65  ;  Story  y.  N.  T.  EL  R.  R,  Co.,  90  id.  122 ; 
Jlahady  v.  Bushwick  R.  R.  Co.,  91  id.  148,  163.)  This  right 
having  never  been  taken  away  by  constitutional  means,  the  de- 
fendants vsrere  trespassers.  {Mahady  v.  Bushwick  R.  R.  Co., 
91  N.  Y.  153;  Abbott  v.  Johnstown  R.  R.  Co.,  80  id.  29,  30; 
Woodruffs.  Erie  R.  Co.,  25  Hun,  250.) 

Andrews,  J.  The  defendant,  D.  M.  Osborne  &  Co.,  a 
manufacturing  corporation,  from  1875  to  the  commencement 
of  this  action,  maintained  and  operated  a  street  railroad  in  the 
city  of  Auburn,  from  a  point  near  the  New  York  Central 
railroad,  and  thence  through  Garden  and  other  streets  in  said 
city  to  its  manufacturing  establishment  on  Mechanic  street,  ex- 
clusively for  the  transportation  of  machines  manufactured  by 
the  corporation  and  for  other  freighting  purposes  connected 
with  its  business,  by  means  of  ordinary  freight  cars  owned  by 
the  corporation,  which  from  1875  to  1879  were  drawn  by  horses 
and  afterward  by  a  dummy  engine  also  provided  and  owned 
by  it.  The  D.  M.  Osborne  &  Co.  corporation  succeeded  to  the 
business  of  the  firm  of  D.  M.  Osborne  &  Co.  in  1875.  The 
firm  of  D.  M.  Osborne  &  Co.,  under  a  contract  entered  into 
between  the  individual  defendant,  David  M.  Osborne,  with  the 
East  Genesee  Street  and  Seward  Avenue  railway,  a  street 
railway  corporation  organized  in  1871,  which  contract  is  dated 
May  26,  1873,  reconstructed  the  railroad  track  between  the 
points  mentioned  and  relaid  it  with  T  rails,  and  from  1873  to 
1875  .the  firm  used  the  railroad  for  the  same  purposes  for  which 
it  was  subsequently  used  by  the  corporation  defendant.  It  is, 
upon  the  evidence,  indisputable  that  the  railroad  as  used  from 
1873,  had  no  semblance  of  a  public  enterprise.  It  waa  the  pri- 
vate road  of  D.  M.  Osborne  &  Co.  and  was  not  nsed  by  them 
as  common  carriers  of  freight  or  passengers. 

The  East  Genesee  Street  and  Seward  Avenue  railway  in  1871, 
under  its  charter  (Laws  of  1871,  chap.  527),  having  obtained 
the  consent  of  the  local  authorities  as  required  by  the  act,  con- 


188t).]  Panning  v.  Osbohnb  et  aJ.  445 

Opinion  of  the  Court,  per  Andkbws,  J. 

structed  its  main  line,  about  two  miles  in  length,  and  also  a 
branch  road  laid  with  strap  or  flat  rail  on  the  line  now  operated 
by  D.  M.  Osborne  A  Co.  Bnt  after  a  few  months  it  abandoned 
the  nse  of  the  branch  for  the  carriage  of  freight  and  passen- 
gers, and  it  remained  unused  until  the  firm  of  D.  M.  Osborne  & 
Co.  reconstructed  it  under  the  agreement  of  May  29,  1873. 
The  plaintiff  is  the  owner  of  premises  on  Garden  street,  by 
deed  dated  July  21,  1868,  which  bounds  the  granted  premises 
on  the  north  by  the  "  south  line  of  Garden  street."  The  plain- 
tiff's title  is  derived  through  intermediate  grantors  from  the 
ori^nal  owners  of  great  Jot  47,  which  lot  includes  plaintiff's 
premises  and  all  of  Garden  street,  with  other  lands.  Garden 
street  has  been  used  as  a  public  highway  for  more  than  fifty 
years.  It  is  described  in  a  deed  from  one  Dill,  the  original 
owner  of  lot  47,  dated  September  2S,  1811,  as  the  "  road  le;id- 
ing  to  Jehuel  Clark's  mill."  It  is  not  claimed  that  the  public  or 
the  city  of  Auburn  owns  the  fee  of  the  street.  The  presump- 
tion, in  the  absence  of  evidence,  is,  that  the  public  has  acquired 
an  easement  only  for  highway  uses  in  the  land  embraced  in  the 
street,  and  that  the  fee  remains  in  the  original  owner.  It  is 
proved  by  the  evidence,  and  it  is  found  by  the  trial  judge  that 
the  use  of  the  railroad  through  Garden  street  has  greatly  ob- 
structed the  street,  and  rendered  it  unsafe  and  dangerous  for 
teams  and  vehicles  of  the  plaintiff  and  others  using  the  same, 
and  has  impaired  and  injured  plaintiff's  right  and  interest  in 
and  to  the  street,  and  greatly  injured  his  business  and  depre- 
ciated the  value  of  his  property.  The  facts  found  show  a  special 
injury  sustained  by  the  plaintiff  from  the  operation  of  the  rail- 
road, which  justifies  the  interference  of  equity,  unless  it  is  made 
to  appear  that  the  defendant  corporation  has  a  legal  right  to 
maintain  a  railroad  on  Garden  street  for  its  private  convenience. 
We  deem  it  unnecessary  in  this  case  to  determine  whether 
the  authority  conferred  on  the  East  Genesee  Street  and 
Seward  Avenue  Railway  Company  by  its  original  charter, 
or  by  act  chapter  444  of  the  Laws  of  1879,  amending  its  charter 
so  as  to  permit  the  company  to  operate  the  branch  road  in  ques- 
tion by  steam  power,  could  be  exercised  by  the  company  itself, 
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except  upon  the  condition  of  making  compensation  to  the 
owners  of  property  abutting  on  the  street  for  any  injury  thereto. 
Tlie  act  does  not  require  compensation  to  be  made,  and  the 
determination  of  that  question  would  reqnire  an  examination 
of  the  power  of  the  legislature  to  authorize  the  construction  of 
a  horse  or  steam  surface  street  railroad  in  a  street  or  highway, 
the  fee  of  which  remained  m  the  original  owner,  as  against  a  pur- 
chaser from  such  owner  of  a  lot  abutting  on  the  street  or  liigh- 
way,  and  whose  premises  by  the  terms  of  his  deed  are  bounded 
thereon.  The  case  of  Williams  v.  iT.  T,  Ce7it.  R.  R.  Co 
(16  I^.  T.  97),  established  the  principle  that  a  dedication  of  land 
for  street  purposes  does  not  authorize  the  legislature  to  permit 
the  construction  of  a  steam  railroad  thereon,  without  making 
compensation  to  the  owner  of  the  fee,  on  the  ground  that  such 
use  imposes  a  burden  ujpon  the  land,  not  contemplated  by  the 
original  dedication.  The  plaintiff  is  not  tlie  owner  of  tlie  fee 
of  Garden  street  in  front  of  his  premises.  But  it  is  claimed 
that  he  acquired  by  his  conveyance  from  Dill  a  private  ease- 
ment therein,  superadded  to  his  right  in  common  with  the 
public,  to  the  use  of  the  street,  which  private  easement,  it  is 
insisted,  is  a  property  right  which  is  invaded  by  the  construc- 
'tion  and  maintenance  of  a  railroad  in  the  street,  and  that  the 
franchise  to  maintain  and  operate  a  railroad  tliereon,  could  not 
be  granted,  except  on  the  condition  of  making  compensation. 
It  may  be  true  that  the  plaintiff  acquired  by  his  conveyance,  as 
against  his  remote  grantor,  the  owner  of  the  fee,  a  right  of  way 
appurtenant  to  his  lot,  over  the  land  embraced  in  Garden  street, 
which  would  survive  the  discontinuance  of  Garden  street  as  a 
public  highway.  Whether,  assuming  tliis  to  be  so,  the  con- 
struction and  operation  of  a  street  railroad  in  the  street,  would 
be  a  taking  of  the  plaintiff's  property,  for  which,  under  the 
Constitution,  he  would  be  entitled  to  compensation,  or  whether 
ht  stands  in  the  shoes  of  his  grantor.  Dill,  and  may  insist  that 
such  a  use  of  the  street  is  not  within  the  purpose  of  the  original 
dedication,  are  questions  wliich  it  is  unnecessary  m  this  case  to 
determine  for  reasons  which  will  now  be  stated. 
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The  right  to  construct  and  operate  a  street  railway  is  a  f  rancliise 
which  must  have  its  source  in  the  sovereign  power.  The  legis- 
lative power  over  the  subject  is  also  subject  to  the  limitation  that 
the  franchise  must  be  granted  for  public,  and  not  for  private 
purposes,  or  at  least  public  considerations  must  enter  into  every 
valid  grant  of  a  right  to  appropriate  a  public  street  for  railroad 
uses.  The  construction  and  maintenance  of  a  street  railway  by 
any  individual,  or  association  of  individuals,  without  legislative 
authority,  would  constitute  a  public  nuisance,  and  subject  the 
persons  maintaining  it,  not  only  to  indictment,  but  also  to  a 
private  action  in  favor  of  any  person  sustaining  special  injury. 
It  is  not  pretended  that  D.  M.  Osborne  &  Co.  is  a  railroad  cor- 
poration, or  that  it  is  0}>erating  the  railroad  in  question  under 
any  specific  legislative  authorit3\  It  bases  its  right  solely  on  the 
contract  of  May  26,  1873,  between  D.  M.  Osborne  and  the  East 
Genesee  Street  and  Seward  Avenue  Railway  Company,  and 
upon  the  claim  that  it  has  succeeded  to  the  rights  of  D.  M.  Os- 
borne thereunder.  We  are  of  opinion  that  the  contract  furnishes 
no  defense  to  this  action.  It  was  a  scarcely  undisguised  attempt 
by  the  railroad  company  to  transfer  to  an  individual,  or  to  the 
finn  for  which  he  was  acting,  its  franchise  as  common  carrier, 
over  the  part  of  its  route  specified  in  the  contract,  with  a  view 
and  for  the  purpose  of  enabling  the  grantee  to  operate  the  road 
thereon,  as  private  property,  and  exclusively  for  the  purposes 
of  Ills  private  business.  It  is  true  that  the  contract  does  not 
purport  in  terms  to  vest  in  D.  M.  Osborne  an  exclusive  right 
to  use  the  branch.  It  provides  that  the  right  granted  shall  be 
exercised  so  as  not  to  interferp  with  the  running  of  necessary 
passenger  cars,  and  in  one  of  its  clauses,  recognizes  a  continu- 
ing right  in  the  company  to  run  freight  cars  on  the  track.  But 
in  fact,  the  company,  before  the  contract  was  made,  had  aban- 
doned the  use  of  this  part  of  its  road,  and  has  never  since  used 
it,  but  it  has  been  exclusively  used  and  appropriated  for  the 
business  of  D.  M.  Osborne  &  Co.  By  the  terms  of  the  con- 
tract the  grantee  was  exempted  from  the  payment  to  the  rail- 
road company  of  any  charge  tor  trackage  or  other  compensation 
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for  the  use  of  the  road.  The  firm  of  D.  M.  Osborne  &  Co. 
reconstructed  the  road,  and  relaid  the  track  with  heavy  rail, 
and  since  the  date  of  the  contract  up  to  1875,  it  puid  the  whole 
expense  of  maintenance,  and  since  that  year  the  expense  has 
been  borne  by  the  corporation  defendant.  The  facts  show  that 
the  railroad  company  prior  to  May  26,  .1873,  ceased  to  operate 
the  branch,  and  that  since  that  time,  it  has.been  operated  as  the 
private  road,^r*^,  of  the  firm  of  D.  M.  Osborne  &  Co.,  and 
afterward,  of  the  corporation  of  D.  M.  Ooborne  &  Co.,  under 
color  of  a  contract  with  the  railroad  company.  We  think  the 
contract  was  void  as  against  public  policy,  and  assuming  that 
the  corporation  defendant  has  succeeded  to  all  the  rights  of  D. 
M.  Osborne,  or  the  firm  of  D.  M.  Osborne  &  Co.,  nevertheless 
the  contract  constitutes  no  defense  to  the  action.  It  is  plainly 
contrary  to  public  policy  that  a  franchise  granted  for  public 
purposes  should  be  used  as  a  mere  cover  for  a  private  enter- 
prise. The  defendant  corporation  is  in  the  situation  of  assum- 
ing to  maintain  and  operate"  a  street  railroad  without  legal 
authority,  to  the  injury  of  the  plaintiflf,  and  the  judgment  be- 
low, enjoining  and  restraining  such  use,  was  proper. 

The  point  that  the  East  Genesee  Street  and  Seward  Avenue 
Railway  Company  is  a  necessary  party  is  not  well  founded. 
That  company  has  no  interest  in  this  litigation.  Its  rights,  if 
any,  are  not  affected  by  the  judgment.  It  was  divested  of  its 
franchise  and  property,  except  as  to  the  branch  in  question,  by 
a  sale  under  foreclosure  in  1880,  on  its  insolvency,  and  as  to 
its  naked  franchise  to  operate  the  branch,  which  seems  not  to 
have  been  embraced  in  the  purchase,  its  use  was  abandoned 
prior  to  1873. 

The  exception  taken  by  the  individual  defendant,  David  M. 
Osborne,  to  the  judgment  against  him  seems  unanswerable. 
The  wrong  charged  in  the  complaint  is  confined  to  the  acts  of 
the  defendants  since  April  29,  1875,  the  date  of  the  incorpora- 
tion of  D.  M.  Osborne  &  Co.  It  is  averred  in  general  terms 
that  the  defendants  wrongfully  maintained  the  road,  etc.  There 
is  no  proof  showing  any  act  done  by  the  individual  defendant 
since  that  time.     It  appears  that  he  was  president  of  the  cor- 
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poration  of  D.  M.  Osborne  &  Co.,  but  it  is  not  shown  that  he 
advised  or  approved,  either  in  his  individual  capacity  or  as 
trustee,  of  the  acts  of  the  corporation.  The  point  that  he 
was  not  shown  to  have  personally  intermeddled  in  the  matter, 
was  specifically  taken,  and,  upon  the  case  as  presented,  we 
think  the  judgment  against  him  individually  is  erroneous. 

The  judgment  should,  therefore,  be  reversed  as  to  him  and 
affirmed  as  to  the  corporation. 

All  concur. 

Judgment  accordingly. 


Augustus  R.  Gbiffin,  as  Receiver,  etc..  Respondent,  v.  The 
Long  Islaito  Railroad  Company,  Appellant. 

la  an  action  brought  bj  plaintiff,  as  receiver  of  an  insolvent  railroad  corpora, 
tion,  to  recover  for  the  use  of  certain  of  its  rolling  stock,  the  complaint  al- 
leged the  appointment  of  plaintiff  as  receiver  in  sequestration  proceedings 
by  petition  and  motion  under  the  Revised  Statutes,  also,  his  appointment  in 
an  action  oi  foreclosure.  The  defendant  claimed  the  general  appointment 
to  be  invalid,  as  such  an  appointment  could  only  be  made  in  an  action  (Code 
of  Civ.  Pro. ,  §§  1784, 1810),  and  that  aa  receiver  in  the  foreclosure  suit  plain, 
tiff  acquired  no  right  to  the  cause  of  action,  which  accrued  prior  to  his  ap- 
pointment. It  appeared  that  a  prior  action  was  brought  by  plaintiff  for 
trespass  committed  by  defendant,  upon  the  property  of  the  corpora- 
tion, before  either  of  plaintifiTs  appointments,  the  complaint  in  which 
action  contained  the  same  averments  as  to  plaintiff's  appointments,  and 
wherein  it  was  decided  that  both  were  valid.  Heild^  that  the  former 
judgment  was  a  bar  to  the  defense;  also,  that  the  effect  of  such  judgment 
as  a  bar  was  not  changed  by  the  fact  that  its  amount  was  too  small  to 
entitle  defendant  to  appeal  to  this  court  from  a  judgment  of  the  General 
Term  affirming  the  same. 

(Argued  April  28,  1886*;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9, 1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  receiver  of  the  South- 
ern Hempstead  Branch  Railroad  Company,  to  recover  the  value 
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of  the  use  by  defendant  of  certain  property  of  said  railroad  cor- 
poration. 

The  complaint  alleged  plaintiff's  appointment  as  general 
receiver  in  sequestration  proceedings  by  petition  and  motion 
under  the  Revised  Statutes,  also  his  apppintnient  as  receiver  in 
an  action  for  foreclosure  of  a  mortgage  executed  by  said  com- 
pany. Plaintiff  proved  the  use, prior  to  his  appointment  by 
defendant,  with  the  consent  of  said  company,  of  certam  pas- 
senger cars  belonging  to  it.  The  defense  claimed  plaintiff's 
appointment  in  the  sequestration  proceedings  to  be  invalid,  as 
such  an  appointment  could  only  be  made  in  and  by  action 
under  the  Code  of  Civil  Procedure,  and  that  plaintiff  as  re- 
ceiver appointed  in  the  foreclosure  suit  had  no  title  to  the  cause . 
of  action  and  no  right  to  bring  the  action.  It  appeared  upon 
the  trial  that  plaintiff  also  brought  another  action  in  the  Supreme 
Court  against  defendant  for  trespasses  alleged  to  have  been 
committed  by  it  upon  the  property  of  the  insolvent  Corporation 
prior  to  either  of  his  appointments.  The  complaint  in  that^ 
action  set  forth  said  appointments  precisely  as  in  the  complaint 
in  this  action.  These  averments  were  put  in  issue  by  the 
answer,  and  the  court  found  that  plaintiff  "  was  duly  appointed 
general  receiver,"  and  also  duly  appointed  receiver  in  the  fore- 
closure suit,  and  that  as  receiver  be  was  entitled  to  recover. 
The  amount  of  the  recovery  was  $188.30.  That  judgment  was 
on  appeal  affirmed  by  the  General  Term. 

Further  facts  appear  in  the  opinion. 

Edwm^d  E.  Spragvs  for  appellant.  The  plaintiff  cannot  re- 
cover as  receiver  in  foreclosure,  except  for  the  period  sut>seqiient 
to  his  appointment.  {Dean  v.  Biggs^  25  Hun,  122  ;  affirmed, 
93  N.  Y.  622.)  The  objection  to  the  vaUdity  of  the  oider  of 
sequestration  could  not  have  been  raised  by  pleading  {Zabriskie 
V.  Smith,  13  N.  Y.  822 ;  StraiM  v.  Tradeamen's  Bank, 
36  Hun,  453.)  The  defendant  is  not  estopped  from  dis- 
puting the  validity  of  the  order  in  sequestration  by  the  prior 
judgment.  {ZaeUer  v.  RUey^  100  N".  Y.  102,  Retrart^torh 
Paper  Co.  v.  O' Dougherty,  81  id.  474 ;  Woodgate  v.  Fleet,  4410. 
11 ;  People  v.  Johnson,  38  id.  63  ;  Campbell  v.  Cofisdlus,  25  id. 


1886.]  Gripfik  v.  Loira  Island  R.  R  Co.  451 

StatemeDt  of  case. 

613  ;  Sweet  v.  TaiUe,  14  id.  465 ;  PalTner  v.  Eussey,  87  id.  303 ; 
Manning  v.  Monagham.^  23  id.  639  ;  Van  Fdt  v.  McGraw^  4 
id.  110 ;  /n  r«  Flvshvng  Avenv^^  98  id.  445.)  The  order  ap- 
pointing plaintiff  receiver  in  sequestration  was  void.  (Code  of 
Civ.  Pro.,  §§  1784,  1810;  Clinch  v.  S.  8.  E.  R.  Co.,  1  Hun, 
636 ;  McKinney  v.  Collins,  88  N.  Y.  216;  McQulloch  v.  iVbr- 
wood,  58  id.  562.)  The  order  of  sequestration  being  void,  is 
subject  to  collateral  attack.  {Chemung  v.  Judaon,  8  N.  Y.  254; 
Bidey  v.  Phc&nix  £L,  83  id,  318 ;  Wright  v.  Nostrand,  94 
id.  31.) 

J7.  ^.  SickeU  for  respondent.  Defendant  is  estopped  in  this 
action  from  questioning  the  legality  of  plaintift's  appointment 
as  general  receiver;  the  whole  subject  is  res  adjvduxUa  be- 
tween these  parties  bj  reason  of  the  judgment  in  action  num- 
ber 2.  (Clemens  v.  Clemens,  37  N.  Y.  74 ;  85  id.  436 ;  79 
id.  634;  58  id.  76;  60  id.  276;  3  Comst.  522;  Sheldon  v.  Fd- 
ioardsj  55  N.  Y.  237 ;  61  How.  241 ;  22  Wall.  46 ;  3  Denio, 
244;  91  U.  S.  633 ;  Pray  v.  Eeganum,  98  N.  Y.  351 ;  46  id. 
496 ;  9  Wend.  287 ;  77  K  Y.  76.)  As  general  receiver  under 
the  seqjiestration  order  plaintiff  can  recover,  because  the  Hemp- 
stead Branch  road  has  never  appealed  from  it,  but  has  acquiesced 
In  it,  and  its  regularity  cannot  be  attacked  collaterally,  the 
order  having  been  granted  by  a  court  of  competent  jurisdiction. 
{Bangs  v.  Duclcenfield,  18  N.  Y.  592;  74  id.  46;  48  id.  41 ; 
Potter  V.  Merch.  Bk.  of  Albany,  28  id.  641;  1  HUl,  154;  17 
Wend.  483.)  The  stipn/ation  that  defendant  and  its  receiver 
used  the  property  of  the  Southern  Hempstead  Branch  railroad 
by  and  with  the  consent  and  agreement  of  that  company,  estab- 
lishes the  relc'\tion  of  landlord  and  tenant  between  them,  and 
creates  an  implied  contract  or  agreement  on  the  part  of  defendant 
to  pay  a  reasonable  sum  for  such  use  and  occupation.  (59  N. 
Y.  647;  69  id.  118;  Eider  y.  Union  Rah  Co.,  28  id.  379; 
Turner  v.  Jones,  1  Lans.  147  ;  Hill,  on  Torts,  44 ;  Oilchrist  v. 
Comfort,  26  How.  394.)  The  court  was  right  in  allowing  plain- 
tiff to  recover  in  this  action  the  value  of  the  use  and  occupation 
of  the  cars  up  to  the  time  he  demanded  their  posses- 
sion.   {Johnson  v.  Meeks,  96  N.  Y  93.) 
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MiLLEB,  J.  It  is  very  clear,  we  think^  that  the  defendant  is 
estopped  from  raising  the  question  in  this  action  as  to  the 
legaKty  of  the  appointment  of  the  plaintiff  as  general  receiver. 
The  whole  subject  was  presented  in  a  previous  action  between 
the  same  parties  and  is  res  adjukdicata.  In  the  action  referred 
to  the  appointment  of  plaintiff  as  general  receiver  was  alleged 
in  the  complaint  and  denied  by  defendant's  answer  in  precisely 
the  same  language  as  in  this  action,  and  the  same  issue  was 
framed  and  tried  in  that  case  as  in  the  one  now  presented.  It 
was  found  by  the  court  ^in  that  case  that  the  plaintiff  was 
legally  appointed  receiver.  The  judgment  based  upon  the  find- 
ings in  that  case  was  a  complete  determination  of  the  question 
now  raised,  and  it  is  not  the  subject  of  review  upon  this 
appeal. 

The  rule  is  well  settled  that  a  former  judgment  of  a  court  of 
competent  jurisdiction  is  final  and  conclusive  between  the 
parties,  not  only  as  to  the  matter  actually  determined,  but  as  to 
every  other  matter  which  the  parties  might  have  litigated  and 
have  decided  as  incident  to  or  essentially  connected  with  the 
subject-matter  of  the  litigation  within  the  purview  of  the 
original  action,  either  as  matter  of  claim  or  of  defense.  {Pray 
V.  Hegemauy  98  N.  Y.  351 ;  Jordan  v.  Van  Eppa,  85  id.  427, 436 ; 
Smith  V.  Snhith^  79  id.  634 ;  Clemens  v.  Clemens,  87  id.  59,  74.) 

To  ascertain  what  might  have  been  determined  in  the 
former  action,  it  is  proper  to  look,  beyond  what  appears  on  the 
face  of  the  judgment,  to  every  allegation,  which,  having  been 
made  on  one  side  and  denied  on  the  other,  was  at  issue  .and 
determined  in  the  course  of  the  proceedings.  {Clemens  v. 
ClemsnSj  supra.)  The  findings  and  the  judgment  must  gener- 
ally show  what  was  determined  and  they  are  conclusive  on  the 
subject. 

In  regard  to  the  case  now  considered  the  legality  of  the 
plaintiff's  appointment  was  expressly  raised  by  the  pleadings, 
litigated  on  the  trial  and  determined  by  the  court  in  a  former 
action.  Whether  it  was  rightly  or  wrongly  determined  is  a 
question  that  cannot  be  raised  in  this  action.  Even  if  the 
decision  was  wrong  it  does  not  impair  the  effect  of  the  former 
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judgment  as  a  bar  to  tlie  right  to  raise  the  same  question,  nor 
does  it  change  the  effect  of  the  judgment  because  the  amount 
recovered  was  not  sufficient  to  entitle  the  plaintiff  to  appeal,  as 
a  matter  of  right,  from  the  General  Term  to  this  court.  It 
might  as  well  be  urged  that  the  opposite  party  would  not  be 
bound  when  the  right  of  appeal  existed  and  the  party  failed  to 
make  the  appeal.  This  rule  would  be  more  especially  appli- 
cable here,  as  it  does  not  appear  that  any  application  was  made 
to  the  General  Term  to  allow  the  defendant  to  appeal,  and  it, 
therefore,  cannot  be  said  that  the  defendant  might  Hot  have 
obtained  the  permission  to  do  so  had  he  made  an  application 
for  that  purpose  in  due  season. 

Nor  can  it  be  said  in  this  case  that  the  question  decided  in 
the  former  action  was  immaterial  to  the  issue,  as  it  is  apparent 
that  the  right  of  the  plaintiff  to  maintain  the  action  depended 
npon  the  legality  of  his  appointment  as  receiver.  The  claim 
of  the  appellant's  counsel,  that  the  determination  of  the  validity 
of  plaintiff's  appointment  in  sequestration  was  not  necessarily 
involved  in  the  former  action,  is  not  well  founded.  Although 
the  justice  found  that  the  plaintiff  was  duly  appointed  receiver 
in  the  foreclosure  case,  he  had  previously  found  that  prior  to 
the  commencement  of  that  action  he  was  appointed  receiver  in 
the  sequestration  proceedings  ;  that  the  former  action  was  for 
trespass  upon  property  of  the  insolvent  corporation  committed 
prior  to  either  of  plaintiff's  appointments  as  receiver.  It  was  not 
a  cause  of  action  that  accrued  to  him  as  receiver  in  the  foreclos- 
ure proceedings,  and  he  could  only  maintain  the  action  by  virtue 
of  his  general  appointment.  That  action,  therefore,  depended 
in  part  at  least  upon  the  finding  as  to  the  validity  of  the  general 
appointment,  and  it  cannot  be  rejected  as  not  necessary  to  sus- 
tain the  judgment.  There  is,  therefore,  no  ground  for  claim- 
ing that  it  rested  entirely  on  the  finding  of  the  appointment  of 
a  receiver  in  the  foreclosure  proceedings. 

The  judgment  was  right  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Tebbsa.  H.  Hjoeet,  Appellant,  v.  Johk  EL  Morbell,  Ee- 

spondent. 

In  an  action  to  recover  damages  for  alleged  false  representations,  by  wliicb 
plaintiflTwas  Induced  to  deliver  to  defendant  certain  property,  to  be 
stored  in  the  warehoose  of  the  latter,  in  the  city  of  New  York,  it  ap- 
peared that  the  representations  complained  of  were  contained  in  a  circu- 
lar issued  by  defendant  recommending  his  warehouse  for  storage  pur- 
poses. The  circular  stated  that  in  the  erection  of  the  warehouse  '*  no 
expense  has  been  spared  in  supplying  *  *  *  protection  against  the 
spread  of  fire,  the  exterior  being  fire-proof,  and  the  interior  being  divided 
by  heavy  brick  walls,  iron  doors  and  railngs."  By  the  act  of  1874  (§  5, 
chap.  547,  Ijaws  of  1874)  relating  to  buildings  in  said  city,  it  is  provided 
that  buildings  like  the  defendant's  warehouse  "  shall  have  doors,  blinds 
and  shutters  made  of  fire-proof  metal,  on  every  window  and  opening  above 
the  first  story."  It  appeared  on  the  trial  that  the  window  frames  of  the 
warehouse  were  of  wood,  and  there  were  no  outside  shutters  to  tbe  win- 
dows. The  wooden  window  frames  caught  fire  from  a  fire  which  originated 
in  another  building,  by  which  the  warehouse  and  plaintiff's  property  therein 
were  destroyed.  Expert  testimony  was  given  to  the  effect  that  a  build- 
ing so  oonstracted  could  not  be  considered  fire-proof,  and  that  it  was  prac- 
ticable  to  construct  a  storage  warehouse  which  would  be  fire-proof.  Plain- 
tiff was  nonsuited,  on  the  ground  that  the  statement  as  to  the  character 
of  the  exterior  of  the  building  was  a  mere  statement  of  opinion.  Held 
error;  that  the  statement  was  of  a  fact,  not  an  opinion;  that  it  necessarily 
referred  to  the  quality  of  the  material  of  which  tbe  exterior  was  con- 
strncted  or  whicli  formed  its  exposed  surface,  and  excluded  the  idea  that 
it  was  of  wood. 

Walker  v.  MUner  (4  P.  &  F.  745),  Prideaux  v.  Biinnett  (1  C.  B.  [N.  S.] 
613).  Jendtoine  v.  8lade  (2  Esp.  572),  Gordon  v.  Butlsr  (105  U.  S.  558),  dis- 
tinguished. 

Jt  9eem$  the  rule  that  no  man  is  liable  for  the  expression  of  his  opinion  is 
true  only  when  the  opinion  stands  by  itself,  and  is  Intended  to  be  taken 
as  distinct  from  any  thing  else. 

(Argued  April  26,  1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  30,  1884,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  dis- 
missing the  complaint  on  trial.  (Eeported  below,  12  Daly,  482.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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MoMhew  Hale  for  appellant.  When,  from  the  circum- 
stances shown,  inferences  are  to  be  drawn  which  are  not  cer- 
tain and  incontrovertible,  and  may  be  differently  made  by  dif- 
ferent minds,  it  is  for  the  jury  to  make  them.  In  such  case 
it  is  error  to  withdraw  the  case  from  the  jury.  {Powdl  v. 
PoweU,  71  N.  Y.  71 ;  Hart  v.  H,  R.  Bridge  Co,,  80  id.  622 ; 
Ochsenbein  v.  ShajpUy,  85  id.  215,  22i ;  Cook  v.  N.  F.  O.  R. 
R.  Co.,  1  Abb.  Dec.  432;  Mor7'eU  v.  MorreU,  17  Hun,  324; 
Fire  Dept.  v.  Harriaofhy  2  Hilt.  455.)  A  case  of  deceit  was 
fully  proved.  The  representations  Were  of  fact.  (Simar  v. 
Canaday,  53  N.  Y.  289,  306 ;  Chrysler  v.  Ganaday,  90  id.  272 ; 
HvJibard  v.  Brigga^  31  id.  578 ;  Cole  v.  Casddyy  138  Mass. 
437 ;  Taylor  v.  Quest,  58  N.  Y.  262;  Indiam^polis  R.  Co.  v. 
Tyng,  63  id.  653;  Drake  v.  Grant,  36  Hun,  464;  Tates  v. 
Alden,  31  Barb.  172.)  Defendant  must  be  presumed  to  know 
the  condition  of  his  own  building,  of  which  ho  had  charge 
himself.  He  is  also  presumed  to  know  the  law  which  re- 
quired the  windows  above  the  first  story  to  be  protected  by 
doors,  bhnds  or  shutters  of  some  fire-proof  metal.  (1  Kent's 
Com.  460;  Bennett  v.  Judson,  21  N.  Y.  238;  Ind.,  etc.,  R. 
R,  Co.  V.  Tyng,  2  Hun,  318,  321,  322 ;  affirmed,  63  N.  Y.  653, 
655 ;  Bennett  v.  Judson,  id.  655 ;  2  Hun,  320 ;  Meyer  v. 
Amidon,  23  id.  553 ;  Tates  v.  Alden,  41  Barb.  172,  180,  181 ; 
Litchfield  V.  Hutchinson,  117  Mass.  195,  197-8.)  The  repre- 
sentations were  made  with  intent  to  deceive.  {Rohrschneider 
V.  Knickerbocker  Z.  /.  Co.,  76  N.  Y.  216.)  The  nonsuit  can- 
not be  sustained  upon  the  ground  that  the  plaintiff  did  not 
avail  herself  of  the  means  of  knowledge  which  were  at  hand 
and  equally  available  to  both  parties.  (Oooley  on  Torts,  490 ; 
Mead  V.  Bunn,  32  N.  Y.  275 ;  Albany  City  Sav^g  Inst.  v. 
Bur  dick,  87  id.  40,  49.)  Every  person  violating  an  express 
statute  is  a  wrong-doer,  and  every  person  injured  by  the  act  or 
omission  which  constitutes  the  violation  is  entitled  to  a  civil 
remedy.  (Laws  of  1871,  chap.  742,  §  8  ;  Juter  v.  N.  T.  and 
H.  R.  R.  Co.,  2  Abb.  Dec.  458,  464;  Beisegd  v.  JV.  T.  C 
R.  R.  Co.,  14  Abb.  [N.  S.]  29 ;  Marrotte  v  D.  &  H.  C.  Co., 
64  N.  Y.  524,  532.)     The  court  is  bound  to  take   judicial 
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notice  of  public  statutes.  {Bumham  v.  Acton,  7  Rob.  395, 
398.)  It  was  the  duty  of  the  court  below  to  give  the  plaintiff 
the  benefit  of  any  cause  of  action  established  by  the  evidence, 
and  this  court  on  appeal  will  consider  the  case  upon  the  cause 
of  action  disclosed  by  the  evidence,  and  disr^ard  any  objec- 
tion to  the  sufficiency  of  the  pleadings  not  made  below.  {Knapp 
V.  Simouy  96  N.  Y.  284,  392.)  The  court  erred  in  sustaining 
the  objection  to  the  question  whether  the  plaintiff  would  have 
stored  her  property  with  defendant  if  she  had  not  believed  the 
statement  in  the  circular.  {Bruce  v.  Bwrr,  67  N.  Y.  237,  241 ; 
Hardt  v.  Shvlting^  13  Hun,  537 ;  Thwrston  v.  Cornell^  38  N. 
Y.  281 ;  MoKaum  v.  Hunter,  30  id.  625.) 

John  M.  Bowers  for  respondent.  jN"o  man  is  liable  for  the 
expression  of  his  opinion  or  judgment.  (Kerr  on  Frauds,  83 ; 
Smitih  V.  Countryman,  30  K  Y.  681  ;  Kent's  Com.  486  ; 
Walker  v.  MUner,  4  F.  &  F.  745 ;  Prideaux  v.  Bennett,  1 
0.  B.  [N.  S.]  613  ;  Jendwine  v.  Slade,  2  Esp.  N.  P.  572; 
Power  V.  Bumham,  4  Ad.  &  El.  476,  477 ;  Taylor  v.  BuUin, 
5  Exch.  779 ;  Gordon  v.  Butler,  105  U.  S.  553 ;  EoUbrook  v. 
Connor,  60  Me.  578 ;  Kemodle  v.  Hunt,  4  Black,  57 ;  Miller 
V.  Young,  33  111.  354.)  To  maintain  this  action  plaintiff  had 
to  show :  A  false  statement  as  to  a  fact ;  that  it  was  made  with 
knowledge  as  to  its  falseness ;  that  the  statement  was  made 
with  intent  to  deceive ;  that  the  plaintiff  acted  in  reliance  upon 
such  statement ;  that  the  representation  was  made  concerning 
ai  fact  not  open  to  the  perception  of  a  person  of  ordinary  in- 
telligence, or  concerning  a  fact  as  to  which  the  two  parties  had 
not  equal  knowledge  or  equal  means  of  acquiring  information. 
{Ma/rsh  v.  FaJker,  40  N.  Y.  562, 567, 574 ;  Hayoraft  v.  Creaey, 
2  East,  92.)  The  plaintiff  must  have  stored  her  goods  upon 
the  reliance  of  the  statement  made,  in  order  to  be  allowed  any 
standing  in  court.  {Taylor  v.  Chiest,  58  N.  Y.  262.)  Where 
a  matter  is  equally  open  to  the  inspection  of  both  parties,  the 
defendant  is  not  to  be  held  liable  for  any  representations  he 
makes  as  to  matters  open  to  the  perception  of  an  ordinary  in- 
dividual.    {Long  V.  Warrm,  68  N.  Y.  426,  481 ;  Slaughters 
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V.  Oersony  13  Wall,  379,  383 ;  Vanderwalher  v.  Oamer^  65 
Barb.  556;  PoH  v.  WiUiama^  6  Ind.  219;  Van  Eppa  v. 
Harrison^  5  Hill,  63 ;  Rookefdlow  v.  Baker,  5  Wright,  41 ; 
1  Penn.  St.  319 ;  Hecker^s  Warrantee  Caaea^  236 ;  Knowlton 
V.  Atl.  (&  R.  R,  Co.y  38  Me.  55.)  The  defendant  was  a  ware- 
houseman, and  in  receiving  the  goods  he  received  them  on  a 
contract  for  mutual  benefit,  and  was  liable  only  to  ordinary 
diligence.  He  was  bound  only  for  ordinary  care,  was  not  liable 
for  loss  arising  from  accident  when  he  was  not  in  default,  and 
he  is  not  in  default  when  he  exercises  common  diligence.  (2 
Pars,  on  Cont.  617 ;  2  Kent's  Cona.  566 ;  Jones  on  Bailm., 
§  7 ;  Angell  on  Car.,  §  45  ;  Edw.  on  Bailm.,  §  284;  PlaU  v. 
HHHbard,  7  Cow.  497 ;  KTiapp  v.  Gwrtia,  9  Wend.  60.)  Before 
the  evidence  is  left  to  the  jury,  the  conrt  is  to  decide  not 
whether  there  is  literally  no  evidence,  but  whether  there  is  any 
upon  which  a  jury  can  properly  proceed  to  find  a  verdict  for 
the  party  producing  it  npon  whom  the  burden  of  proof  is  im- 
posed. [Cortimiadoner  v.  Clark,  94  XJ.  S.  278-284 ,  Pleasants 
V.  FauU,  23  Wall.  116, 120 ;  Lomer  v.  Meeker,  25  N.  Y.  361 ; 
Robinson  v.  McManus,  4  Lans.  380,  386  ;  Fish  v.  Davis,  62 
Barb.  122 ;  Appleby  v.  Astor  F.  Ins.  Co.,  54  N.  Y.  263,  261.) 

Danforth,  J.  As  to  the  character  of  this  action  the  parties 
are  agreed.  It  is  for  "  falsely  and  fraudulently  "  and  "  with 
intent  to  deceive  and  defraud  the  plaintiff,"  representing,  among 
other  things  that  the  defendant's  warehouse  was  "  fire-proof  on 
the  exterior,"  whereby  the  plaintiff  was  induced  to  deliver  to 
him  to  be  stored  therein,  certain  property  of  value,  which  while 
there  was  destroyed  by  fire  communicated  from  the  outside 
"  to  the  wooden  cornice  and  wooden  window  frames  "  of  the 
warehouse  and  thence  to  the  property  in  question. 

The  answer  admitted  that  defendant  was  proprietor  pf  the 
warehouse ;  that  it  and  the  articles  described  in  the  complaint 
were  destroyed  by  fire,  but  denied  the  other  matters  above  re- 
ferred to  as  making  out  a  cause  of  action,  and  set  up  that  ^'  the 
property  was  received  and  stored  by  him  as  a  warehouseman, 
and  in  no  other  capacity,  and  under  the  special  contract  that  the 
SiCKELS— Vol.  LVII.  68 
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goods  were  stored  at  the  owner's  risk  of  fire."  There  was  no 
controversy  as  to  the  evidence.  The  question  was  determined 
upon  that  introduced  by  the  plaiutiJBf  and  in  view  of  the  law  as 
it  stood  at  the  time  of  the  bailment.  The  appellant  refers  to 
the  statute  (Laws  of  1871,  chap.  742,  §  8),  "  in  relation  to  stor- 
age and  other  purposes  ";  imposing  liabilities  upon  persons  for 
any  fire  resulting  from  their  willful  and  culpable  negligence,  and 
which  among  other  things  requires  "the  closing  of  iron  shutters  " 
at  the  completion  of  the  business  of  each  day,  by  the  occupant 
of  the  building  having  use  or  control  of  the  same.  But  the  com- 
plaint contains  no  allegation  of  negligence,  and  so  the  action 
could  not  stand  on  that  ground  either  at  common  law  or  by 
statute.  Another  statute  also  referred  to,  relating  to  buildings 
in  the  city  of  New  York  (Laws  of  1874,  chap.  547,  §  6),  i*  of 
some  importance  in  its  bearing  upon  the  point  chiefly  pressed 
upon  us,  and  as  likely  to  have  been  in  contemplation  of  both 
parties.  It  is  there  provided  that  buildings  of  a  certain  descrip- 
tion —  within  which  the  storehouse  in  question  comes  —  shall 
have  doors  and  blinds  and  shutters  made  of  fire-proof  metal  on 
every  window  and  opening  above  the  first  story."  The  plain- 
tiff's testimony  went  to  show  that  she  was  induced  to  store  her 
goods  with  the  defendant  by  representations  contained  in  a  circu- 
lar issued  by  him,  the  object  of  which,  as  therein  stated,  was  to  call 
"  the  special  attention  of  persons  having  valuable  articles,  mer- 
chandise, or  other  property  for  storage,  to  his  new  first-class  stor- 
age warehouse,  in  the  erection  of  which,"  it  said,  among  other 
things,  "  no  expense  has  been  spared  in  supplying  light,  venti- 
lation and  protection  against  the  spread  of  fire,  the  exterior 
being  fire-proof,  and  the  interior  being  divided  off  by  heavy 
brick  walls,  iron  doors,  and  railings  appropriate  and  convenient 
in  every  way  for  the  various  kinds  of  articles  to  be  stored." 
The  learned  counsel  for  the  respondent  argues  that  the  only 
statements  of  fact  in  the  paragraph  quoted,  are  those  which 
relate  to  the  interior  as  divided  by  heavy  brick  walls,  iron 
doors  and  railings ;  that  as  to  those,  the  defendant  had  knowl- 
edge, and  concedes  that  their  non-existence  would  make  him 
guilty  of  a  misrepresentation.     This  is  a  very  narrow  view  of 
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the  subject,  and  could  prevail,  if  at  all,  only  by  conceding  that 
the  defendant  purposely  avoided  mention  of  those  things  lyhich 
if  stated  would  make  his  solicitations  less  attractive,  and  display 
him  as  the  owner  of  a  building  combustible  on  the  outside, 
and  so  of  little  security  to  its  contents,  if  they  happened  to  be 
of  the  same  character. 

We  think  the  appellant's  ground  of  complaint  a  just  one. 
It  was  proven  that  in  fact  the  window  frames  in  the  warehouse 
were  of  wood  ;  that  at  the  outside  of  the  windows  there  were 
no  shutters ;  that  the  cornices  were  of  wood  covered  with  tin. 
The  fire  occurred  in  the  evening.  It  originated  in  other  build- 
ings across  the  street,  and  from  them  communicated  to  the 
wooden  window  frames  on  the  defendant's  building.  An  archi- 
tect and  a  builder,  examined  as  experts,  testified  that  a  build- 
ing constructed  as  was  the  one  in  question,  "  with  wooden  win- 
dow frames  and  sashes,  and  no  outside  shutters,"  could  not  be 
deemed  fire-proof,  and  that  in  October,  1881,  it  was  practical 
to  erect  a  storage  warehouse  which  would  be  fire-proof  on  the 
exterior.  At  the  close  of  the  plaintiffs  evidence  she  was  non- 
suited upon  the  ground  that  the  statement  in  the  circular  as  to 
the  character  of  the  exterior  of  the  building,  was  a  mere  expres- 
sion of  an  opinion,  and  not  the  statement  of  a  fact.  Upon 
the  same  ground  the  judgment  was  affirmed  at  the  Gen- 
eral Term.  In  such  a  circular,  obviously  intended  as  an 
advertisement,  high  coloring  and  exaggeration  as  to  the  ad- 
vantages offered,  must  be  expected  and  allowed  for,  but  when 
the  author  descends  to  matters  of  description  and  affirmation, 
no  misstatement  of  any  material  fact  can  be  permitted,  except 
at  the  risk  of  making  compensation  to  whomever,  in  reliance  upon 
it,  suffers  injury.  Here  the  allegation  is  that  the  exterior  of 
the  building  is  fire-proof.  It  necessarily  refers  to  the  quality 
of  the  material  out  of  which  it  is  constructed,  or  which  forms 
its  exposed  surface.  To  say  of  any  article  it  is  fire- proof  con- 
veys no  other  idea  than  that  the  material  out  of  which  it  is 
formed  is  incombustible.  That  statement,  as  regards  certain 
well-known  substances  usually  employed  in  the  construction  of 
buildings,  while  it  might  in  some  final  sense  be  deemed  the  ex- 
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pression  of  an  opinion,  conld  in  practical  a£Eair8  be  properly  re- 
garded only  as  a  representation  of  a  fact.  To  say  of  a 
building  that  it  is  fire-proof  excludes  the  idea  that  it  is 
of  woody  and  necessarily  implies  that  it  is  of  some  substance 
fitted  for  the  erection  of  fire-proof  buildings.  To  say  of 
a  certain  portion  of  a  building  it  is  fire-propf  suggests  a  com- 
parison between  that  portion  and  other  parts  of  the  build- 
ing, not  so  characterized,  and  warrants  the  conclusion  that  it  is 
of  a  different  material.  In  regard  to  such  a  matter  of  common 
knowledge,  the  statement  is  more  than  the  expression  of  opin- 
ion ;  no  one  would  have  any  reason  to  suspect  that  any  two 
persons  could  differ  in  regard  to  it.  But  when  we  look  at  the 
words  accompanying  this  statement,  viz.:  "No  expense  has 
been  spared  in  supplying  protection  against  the  spread  of  fire," 
all  possibility  of  doubt  seems  removed.  This  danger  is  pointed 
out  as  the  one  thing  which,  more  than  another,  the  owner  had 
in  view,  and  guarded  against,  and  the  rest  of  the  sentence  shows 
with  what  result,  viz.,  "the  exterior  being  fire-proof,"  and  the 
interior  divided  off  by  heavy  brick  walls,  iron  doors  and  rail- 
ings. Thus  the  expenditure  of  money  is  said  to  have  been 
limited  only  by  the  accomplishment  of  the  desired  object,  and 
the  statement  of  the  material  used  is  in  connection  with  the  rep- 
resentation as  to  the  quality  of  the  exterior.  No  one  reading 
of  inside  walls  and  railings  of  incombustible  material,  and  of 
an  exterior  fire-proof,  could  suppose  that  a  precaution  against 
fire,  made  necessary  by  statute,  had  been  omitted,  or  that  a 
builder  who  called  attention  to  such  matters  as  an  inducement 
to  patronage,  could  have  regarded  wooden  window  frames 
as  in  any  sense  fi  re-proof.  The  language  of  the  circular  is  very 
emphatic.  In  effect  it  says  the  buildings,  as  a  whole,  have  been 
erected  at  an  immense  cost,  from  which  assertion  alone,  in  view 
of  the  business  to  which  they  were  devoted,  one  would  expect 
strength  and  adaptation  of  materials  and  skill  in  construction, 
affording  security  at  least  against  all  the  ordinary  dangers  to 
which  property  might  be  exposed  when  put  in  store ;  but  this 
general  statement  is  followed  by  the  declaration  that  no  expense 
has  been  spared  in  supplying  "  protection  against  the  spread  of 
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fire,"  and  this  assurance  is  made  prominent  by  tlie  display  of 
capital  letters,  and  justified  by  the  explanation  which  relates  to 
an  existing  state  of  things,  viz.,  "  the  exterior  being  fire-proof," 
and  still  further  emphasized  by  the  more  moderate  and  quaK- 
fied  statement  as  to  the  interior ;  that  is  not  said  to  be  fire-proof, 
but  only  "divided  off  by  heavy  brick  walls  and  iron  doors  and 
railings,"  describing  at  the  same  time  its  arrangement  and  the 
substance  of  its  walls  and  partitions.  As  to  this,  therefore^ 
the  statement  would  be  true,  although  the  floors,  lintels,  stairs, 
landings,  ties,  joists,  ceilings  and  other  parts  were  of  wood,  but 
no  such  discrimination  is  suggested  as  to  the  exterior.  The 
strength  of  the  walls  might  indeed  be  impaired  by  the  neces- 
sary openings  for  doors  and  windows,  but  for  the  purpose  of 
preventing  mischief  by  fire,  or  as  the  defendant  put  it,  "the 
spread  of  fire,"  the  exterior  is  pronounced  fire-proof.  Had  he 
only  said  of  the  exterior  as  he  did  of  the  interior  —  the  wall 
is  of  brick  —  the  intending  customer  would  have  been  put  to 
an  inquiry  as  to  the  window  frames  and  doors.  He  said  much 
more.  We  think,  therefore,  that  the  defendant  must  be  re- 
garded as  stating  a  fact  and  not  as  expressing  a  mere  opinion, 
when  he  described  the  exterior  —  that  is  the  whole  exterior  — 
of  his  buildings  as  fire-proof.  Such  statement  is  not  to  be 
classed  with  those  relating  to  value,  or  prospective  profits,  or 
prospects  of  business,  or  assertions  in  regard  to  a  speculative 
matter,  concerning  any  of  which  men  may  differ.  It  relates 
to  something  accomplished,  to  an  existing  fact  as  distinguished 
from  one  yet  to  come  into  existence,  it  was  made  after  calling 
to  mind  the  use  to  which  the  buildings  were  to  be  put,  the  fact 
that  the  attention  of  the  builder  had  been  especially  directed 
to  "  protection  against  the  spread  of  fire,"  which  could  be 
effected  only  by  the  use  of  proper  materials,  and  the  statement 
was  made  with  knowledge  that  such  materials  had  not  been 
used. 

Nor  is  it  like  the  safe  case  cited  by  the  respondent.  (  Walker 
V.  MilneTy  4  Fost.  &  F.  T45.)  There  the  action  was  upon  a 
warranty  that  "the  safe  in  question  was  thief  proof,"  "that 
nothing  can  break  into  it."    It  was  broken  into.     There  was 
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no  suggestion  of  fraud  or  deceit,  and  the  jury  were  required 
to  discriminate  between  what  was  represented  and  what  was 
warranted,  and  unless  satisfied  there  was  a  warranty,  to  find 
for  the  defendant.  The  safe-maker's  prospectus  was  put  in 
evidence ;  it  stated  that  the  safes  would  insure  the  safety  of 
valuable  property  contained  in  them.  The  court  said :  "  The 
words  cited  from  the  circular  could  hardly  be  understood  in 
the  sense  of  a  warranty  or  assurance  of  perfect  safety,  but  only 
as  importing  a  representation  of  a  high  degree  of  strength." 
They  were  promissory  merely.  Then  plaintilQPs  counsel  re- 
ferred to  a  later  prospectus  in  which  the  safes  in  question  were 
only  spoken  of  "  as  of  the  strongest  security,"  and  relied  on 
this  as  implying  a  withdrawal  of  the  previous  warranty. 

But  CooKBtTRN,  J.,  observed  that,  "Assuming  later  pros- 
pectuses to  have  been  issued  after  the  burglary,  it  was  only 
dictated  by  common  honesty.  For,  after  it  had  been  found  by 
actual  experience  that  the  safe  was  not  absolutely  secure  against 
all  possible  attempts,  it  would  have  been  fraudulent  to  continue 
previous  description." 

In  the  case  at  bar  the  plaintiff  alleges  fraud.  A  jury  might 
find  that  an  exterior  of  a  city  building,  partly  of  wood,  al- 
though to  no  greater  extent  than  the  one  in  question,  was  not 
fire-proof  within  the  meaning  and  intent  of  the  circular; 
they  might  also  find  that  when  the  circular  was  issued,  this 
fact  was  known  to  the  defendant,  and  then  the  doctrine,  sug- 
gested by  CocKBURN,  J.,  in  the  case  cited,  would  have  some 
application.  Nor  do  the  other  cases  referred  to  seem  to  snp- 
port  respondent's  contention.  They  exclude  the  idea  of  fraud, 
and  relate  to  matters  of  mere  opinion.  As,  whether  a  certain 
valve  will  consume  smoke  and  save  fuel  ?  {Prideaux  v.  JSun- 
netty  1  0.  B.  [N.  S.]  613.)  Whether  certain  pictures  were  the 
work  of  the  old  masters,  or  copies  ?  {Jendwine  v.  Slade,  2 
Esp.  572.)  Whether  land  was  of  the  value  certified  to  ?  {Gor- 
don V.  Butler^  105  U.  S.  553.)  But  in  none  of  them  is  it  denied 
that  if  the  person  making  the  statement  or  expressing  the 
opinion  had  at  the  time  knowledge  of  its  falsity,  the  action 
would  lie. 
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It  is  certainly  well  settled  upon  principles  of  natural  justice 
that  for  every  fraud  or  deceit  which  results  in  consequential 
damage  to  a  party,  he  may  have  an  action.  Here  the  com- 
plaint states  not  only  a  false  representation  with  a  fraudulent 
intent,  but  that  the  falsehood  was  conscious  and  willful ;  that 
by  it  the  plaintiff  was  induced  to  deliver  her  property  to  be 
stored  in  the  building  and  thereby  incurred  loss.  The  evidence 
may  be  so  viewed  as  to  sustain  these  allegations. 

The  learned  counsel  for  the  respondent  has  stated  in  the 
broadest  and  most  unqualified  terms,  as  a  proposition  not  to  be 
disputed,  ^Hhat  no  man  is  liable  for  the  expression  of  his 
opinion  or  judgment,"  But  this  is  true  only  when  the  opin- 
ion stands  by  itself  and  is  intended  to  be  taken  as  distinct  from 
any  thing  else,  and  where  the  proposition  is  found  in  the  books 
it  is  so  restricted.  Thus  it  is  said  :  ^^  Matters  of  opinion,  stated 
merely  as  such,  will  not  in  general  form  the  ground  to  a  legal 
charge  of  fraud"  (Leake  on  Contracts,  355),  giving  many  in- 
stances and  also  exceptions  to  the  rule.  Statements  of  value  have 
been  held  insufficient  to  sustain  an  action  where,  as  is  said, 
they  were  "  mere  matters  of  opinion  "  {Simar  v.  Ganady^  53  N. 
Y.  298, 306),  but  at  the  samp  time  it  is  shown  that  under  certain 
circumstances  they  are  to  be  regarded  as  affirmations  of  fact, 
andvthen  if  false  an  action  can  be  maintained  upon  them.  The 
same  rule  applies  where  A.  desiring  credit  of  B.  for  a  certain 
amount,  the  latter  asks  C.  as  to  the  solvency  of  A.  and  he 
replies,  "  he  is  good,  as  good  as  any  man  in  the  country  for 
that  sum."  No  doubt  this  involves  opinion,  but  it  is  held  that 
if  the  recommendation  was  made  in  bad  faith  and  with  knowl- 
edge that  A.  was  insolvent,  C.  would  be  liable  (  Upton  v.  Vail^ 
6  I.  R.  181) ;  and  so  as  to  every  representation  concerning  a 
matter  of  fact  by  which  one  man  is  induced  to  change  his  posi- 
tion to  his  injury  or  the  benefit  of  another.  It  may  be  so  ex- 
pressed as  to  bind  the  person  making  it  to  its  truth  whether  it 
take  the  form  of  an  opinion  or  not,  or  it  may  appear  that  it 
was  not  intended  to  be  acted  upon.  In  the  latter  case  no  obli- 
gation is  incurred. 

In  the  circular  issued  by  the  defendant  there  are  many 
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words  of  commendation,  which,  however  strong,  could  not  be 
relied  upon  as  the  basis  of  contract.  The  ones  at  first  referred 
to  are  not  of  that  character.  They  relate  to  the  present  and 
describe  a  portion  of  the  building  in  its  existing  state  as  "  being 
fire-proof."  This  is  not  a  matter  of  opinion,  for  it  defines  a 
state  or  condition,  and  if  part  of  that  portion  was  of  wood, 
may  properly  be  regarded  as  a "  false  statement  of  a  fact." 
Whether  the  defendant  knew  the  component  parts  of  his  own 
buildings,  and  if  so,  whether  the  statement  was  made  with  in- 
tent to  deceive,  and  whether  it  was  an  inducement  to  the  con- 
tract, the  learned  counsel  for  the  respondent  has  fully  argued. 
At  present  it  is  unnecessary  to  discuss  those  questions,  ior  it 
seems  to  us  they  are,  as  the  case  stands,  properly  for  the  jury, 
and  upon  the  only  point  which  appears  to  have  been  considered 
by  the  court  below  we  are  obliged  to  differ  from  them. 

That  the  issues  may  be  more  fully  tried,  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur,  except  Andrews  and  Millbr,  JJ.,  not  voting, 
and  Eael,  J.,  dissenting 

Judgment  reversed. 


The  Market  National  Bank  of  New  York,  Appellant,  v. 
The  Pacific  National  Bank,  Respondent. 

After  the  collection  of  a  judgment  in  an  action  in  the  Supreme  Court,  it 
was  vacated  by  the  General  Term.  The  order  of  General  Term  was 
affirmed,  on  appeal  to  this  court  An  order  was  entered  at  Special  Term  on 
the  remittitur,  making  the  order  of  this  court  that  of  the  Supreme  Court. 
Held,  that  a  motion  for  restitution  was  properly  made  at  General  Term. 
(Code  of  Civ.  Pro.,  §  1293.) 

It  is  in  the  discretion  of  the  court  to  deny  such  a  motion  on  account  of 
delay,  and  where  it  does  not  appear  that  its  discretion  was  abused  in  re- 
fusing to  deny  on  that  ground,  its  order  is  not  reviewable  here. 

It  is  not  a  ground  of  objection  to  an  order  of  restitution  that  restitution 
is  directed  to  be  made  to  a  receiver  of  the  def enchant. 

Prior  to  the  granting  of  such  an  order  the  receiver  had  commenced  an  ac- 
tion against  plaintiff  to  recover  the  moneys  collected,  and  also  an  action 
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againfit  a  corporation  from  whose  possession  plaintiff  took  the  property 
levied  upon  and  sold  to  satisfy  the  jadgment.  The  order  of  restitution 
was  granted  on  condition  that  these  actions  should  be  discontinued  and 
the  taxable  costs  therein  paid  by  the  receiver.  ffM,  that  the  pendency 
of  the  actions  did  not  preclude  the  defendant  from  making  the  motion, 
and  it  was  within  the  discretion  of  the  court  to  determine  whether,  not- 
withstanding them,  the  motion  should  be  entertained  and  granted,  and  as 
plaintiff's  rights  were  entirely  protected,  it  had  no  cause  for  complaint. 

(Argued  April  27,  1886  ;  decided  June  1, 1886.) 

Appeal  from  an  order  of  the  General  Term  •of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  29, 1886, 
the  nature  of  which  as  well  as  the  material  facts  are  stated  in 
the  opinion. 

S.  B.  Clarke  for  respondent.  The  Supreme  Court  had 
power  summarily  to  restore  to  the  Pacific  Bank  what  had  been 
taken  from  it  under  that  court's  erroneous  judgment  and  exe- 
cution. {Clark  V.  Pinny ^  6  Cow.  297 ;  Safford  v.  Stevens,  2 
Wend.  158,  164;  Bank  of  U.  S.  v.  Bank,  6  Pet.  17;  Code, 
§§  1323,  1292.)  Application  for  restitution  Was  properly  made 
in  the  first  instance  to  the  General  Term.  (Code,  §  2 ;  Mur- 
ray V.  Bedell,  98  N.  Y.  480.)  The  order  of  restitution 
rested  in  discretion,  and,  therefore,  was  not  appealable.  (Haii- 
hway  V.  Stevens,  58  N.  Y.  670  ;  affirming,  1  Hun,  308 ;  People 
V.  Livingston,  80  N.  Y.  70  ;  Alden  v.  Lee,  1  Yeates,  160,  270 ; 
Marvin  v.  Mining  Co.,  56  N.  Y.  671.) 

.  Ah*am  Wakeman  for  appellant.  The  receiver,  not  ha .  ing 
been  made  a  party  to  this  action  in  any  way,  has  no  standing 
in  court  to  make  this  motion.  {Tracy  v.  First  Nat,  Bk,  of 
SaJiiia,  37  N.  Y.  523-5;  In  re  QriswoU,  13  Barb.  412; 
Ketcham  v.  Ketcham,  1  Abb.  [N.  S.]  157;  Isham  v.  Ketcham, 
46  Barb.  43 ;  Ross  v.  Wigg,  100  N.  Y.  244.)  Section  1292  of 
the  Code  extends  only  to  judgments  recovered  against  the  par- 
ties to  the  action,  and  this  motion,  like  any  other  motion,  can 
only  be  made  by  a  party  to  the  same.  {Tracy  v.  First  NaA. 
Bk,,  supra;  Murray  v.  Berdell,  98  N".  Y.  480;  Ogaa^a  v. 
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Kearney^  77  id.  4S0-3.)  "  The  court ''  named  as  the  tribunal 
to  exercise  the  powers  conferred  by  section  1292  was  not  the 
General  Term  of  the  Supreme  Court,  but  the  Special  Term. 
(Rule  38,  Code,  §  768 ;  People  v.  NichoUj  18  Hun,  535.) 

Earl,  J.  The  plaintijff  attached  the  property  of  the  de- 
fendant. A  motion  was  made  at  Special  Term  to  set  aside 
the  attachment  which  was  denied.  Judgment  having  been 
entered  against  the  defendant,  execution  thereon  was  issued, 
and  the  plaintiff  collected  and  received  thereon,  out  of  the  at- 
tached property,  upwards  of  $26,000.  The  defendant  ap- 
pealed to  the  General  Term  from  the  order  of  the  Special 
Term  refusing  to  vacate  the  attachment,  and  there  the  order  of 
the  Special  Term  was  reversed,  and  the  attachment,  judgment 
and  the  levy  under  the  attachment  were  vacated  and  set  aside. 
The  plaintiff  appealed  from  the  order  of  the  General  Term  to 
this  court,  and  here  tliat  order  was  affirmed,  and  the*  case  w^s 
then  remitted  to  the  Supreme  Court,  and  an  order  was  entered 
at  the  Special  Term  on  the  1st  d|iy  of  December,  1883,  mak- 
ing the  order  of  this  court  the  order  of  the  Supreme  Court 
In  January,  1885,  the  defendant  moved  at  the  General  Term 
of  the  Supreme  Court  for  restitution  of  the  money  collected 
by  the  plaintiff  of  it,  and  the  motion  was  granted,  and  the 
plaintiff  then  brought  this  appeal  to  this  court. 

Section  1292  of  tlie  Code  provides:  "When  a  judgment  is 
set  aside  for  any  cause,  upon  motion,  the  court  may  direct  and 
enforce  restitution  in  like  manner,  with  like  effect  and  subject 
to  the  same  conditions  as  when  a  judgment  is  reversed  upon 
appeal." 

The  court  meant  in  this  section  is  the  court  which  set  aside 
the  judgment,  and  hence  this  motion  for  restitution  was  prop- 
erly made  at  the  General  Term,  and  the  section  is  authority 
for  the  restitution  ordered  in  this  case. 

There  is  no  provision  or  rule  of  law  which  required  this 
motion  to  be  made  sooner,  or  its  denial  on  account  of  the  delay. 
The  court  could,  in  the  exercise  of  its  discretion,  have  denied 
the  motion  on  account  of  the  delay,  and  left  the  defendant  to 
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its  action  to  recover  back  the  money.  But  wo  do  not  discover 
that  the  plaintiff  suffered  any  harm  by  the  delay,  or  that  the 
court  abused  its  discretion,  and  we  have  no  power,  therefore, 
to  review  it. 

The  objection  that  the  receiver  of  the  defendant  could  not 
make  the  motion  is  misconceived.  The  motion  was  made  by 
an  attorney  appearing  for  the  defendant,  and  in  the  notice  of 
motion  he  asked  to  have  restitution  made  by  payment  to  the 
receiver.  So  that  the  motion  is  really  made  on  behalf  of  both 
the  defendant  and  its  receiver :  and  the  order  of  the  General 
Term  awarded  restitution  to  the  defendant,  but  that  the  pay- 
ment in  restitution  should  be  made  to  the  receiver.  This  is 
the  form  of  order  asked  for  by  defendant's  attorney,  and  the- 
plaintiff  has  no.  occasion  to  find  fault  with  it  in  that  respect. 

It  appears  that  the  receiver  of  the  defendant  had  commenced 
an  action  in  the  Circuit  Court  of  the  United  States  to  recover 
the  same  money  against  the  National  Park  Bank,  from  whose 
possession  the  plaintiff  took  it  by  the  attachment  and  judg- 
ment in  its  favor,  and  also  another  action  in  the  same  court 
against  the  plaintiff  to  recover  the  same  money.  The  pend- 
ency of  those  actions  did  not  preclude  the  defendant  from 
making  this  motion,  and  it  was  within  the  discretion  of  the 
court  to  determine  whether,  notwithstanding  their  pendency, 
this  motion  should  be  entertained  and  granted,  and  when  it 
granted  it  on  condition  that  those  actions  should  be  discon- 
tinued and  the  taxable  costs  therein  paid  by  the  receiver,  it 
sufficiently  protected  the  rights  of  the  plaintiff.  We  see  noth- 
ing in  the  terms  upon  which  the  order  was  granted  of  which 
the  plaintiff  can  justly  complain. 

We  are,  therefore,  of  opinion  that  the  order  should  be  af- 
firmed, with  costs. 

All  concur. 

Order  affirmed. 
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The  People,  "ex  rel.  William  Murray  et  al.,  Trustees,  etc., 
Appellants,  v.  John  MoClave,  Treasurer,  etc..  Respond- 
ent. 

The  police  relief  fund,  created  by  the  act  of  1885  (Chap.  486,  Laws  of  1885), 
was  intended  to  be  a  voluntary  fund,  and  contributions  thereto  may  not 
be  compelled  by  deductions  from  the  pay  of  a  member  of  the  police  force 
of  a  city  affected  by  the  act,  against  his  will. 

(Argued  April  27,  1886;  decided  June  1,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  5,  1886, 
which  reversed  an  order  of  Special  Term,  directing  the  issuing 
of  a  peremptory  writ  of  ^nandamus  requiring  defendant,  as 
treasurer  of  the  board  of  police  of  the  city  of  New  York,  to 
deduct  $2  per  month  from  the  pay  of  each  member  of  the 
police  force  of  said  city,  and  pay  the  same  over  to  the 
treasurer  of  the  police  relief  fund,  created  by  the  act  (Chap. 
486,  Laws  of  1885).    (Reported  below,  37  Hun,  511.) 

Defendant  refused  to  make  the  deduction  without  the  con- 
sent of  the  member. 

Edward  M.  Shepard  and  Charles  W.  Wetmore  for  appel- 
lants. In  construing  a  statute  insisted  to  be  doubtful  the  first 
duty  is  to  find  whether  the  words  themselves  do  not  appear, 
upon  attentive  examination,  to  be  plain  in  themselves.  {Newdl 
V.  People,  7  N.  Y.  97 ;  Mangam  v.  BrooUyn,  98  id.  591.) 
The  salary  attached  to  a  public  office  is  not  "  property  "  and 
may,  at  the  pleasure  of  the  legislature,  be  increased  or  dimin- 
ished by  statute  during  the  term  of  an  incumbent.  {Connor 
V.  Mayor,  etc.,  1  Seld.  285,  295,  296 ;  People  v.  Stevens,  51 
How.  Pr.  153 ;  People  v.  Roper,  35  N.  Y.  639 ;  People  v. 
Devlin,  33  id.  288  ;  Smith  v.  Mayor,  etc,,  37  id.  518  ;  In  re 
JV.  r.  M.  E.  R.  Co,,  3  Abb.  N.  C.  423.)  It  was  not  neces- 
sary that  the  policemen  from  whose  salaries  the  deductions 
are  to  be  made  should  be  made  parties.  (High  on  Extraordi- 
nary Legal  Remedies,  §  440  ;  Wood  on  Mandamus,  note  in  2 
Johns.  Cas.  217,  §  50.) 
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David  J.  Dean  for  respondent.  The  compensation  of  a 
policemAn  is  a  salary  in  which  he  has  property  and  of  which  lie 
may  not  be  deprived  against  hia  will.  {People^  ex  rd,  Ryan^ 
V.  French,  91  N.  Y.  266 ;  Const.,  art.  1,  §  6.) 

Danfobth,  J.  Whether  we  look  at  the  precise  language  of 
the  statute  in  question  (Laws  of  1885,  chap.  486),  or  the  sub- 
stance of  the  matter  included  in  it,  we  are  brought  to  the  con- 
clusion reached  by  the  General  Term,  that  the  contribution  to 
the  fund  created  by  that  act  must  be  volmitary ;  that  the 
defendant  cannot,  against  the  will  of  any  member  of  the  police 
force,  deduct  for  its  purpose  any  portion  of  his  pay  ;  that  the 
relators  cannot,  without  his  consent,  receive  it. 

First,  its  language.  It  is  entitled  an  act  to  create  a  relief 
fund  in  the  police  department  in  all  cities  of  this  State  having, 
according  to  the  last  census,  a  population  exceeding  one  million. 
By  section  sccotid  the  fund  consists  of  a  sum  of  money  equal 
to  $2  per  month  for  each  member  of  the  police  force  of  said 
department  and  also  for  each  member  or  employe  of  the  police 
department,  other  than  the  said  police  force  "  who  shall  desire 
to  avail  himself  of  the  privileges  and  provisions  of  this  act^  and 
also  for  members  of  the  Police  Mutual  Aid  Association  of  the 
said  department,  who,  at  the  time  of  the  passage  of  this  act,  are 
in  good  standing  therein  and  who  shall  desire  to  contribute  to 
the  said  fund,  to  be  paid  monthly  by  the  treasurer  of  the  board 
of  police  or  commissioner  of  police  of  said  department  to  the 
treasurer  of  the  board  of  trustees  of  the  police  relief  fund 
created  by  this  act,  from  moneys  deducted  from  the  pay  of 
such  members  of  said  force  or  members  or  employes  of  said 
department,  and  the  treasurer  of  the  board  of  police  or  com- 
missioner of  police  of  said  department  is  hereby  authorized  and 
directed  to  make  such  deduction  from  the  pay  of  the  members 
of  said  police  force  as  herein  provided." 

It  is  evident  that  three  classes  of  persons,  all  within  the 
police  department,  were  in  the  mind  of  the  legislature  at  the 
preparation  of  this  act;  first,  members  of  the  police  force; 
second,  other  members  or  employes  of  the  department ;   third. 
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certain  members  of  the  Mutual  Aid  Association  of  the  depart- 
ment ;  and  all  these  were  deemed  possible  beneficiaries.  It  is  also 
evident  and  is  conceded  by  the  appellant  that  the  second  and 
third  class  contribute  or  not  as  they  please.  If  they  contribute 
they  share  in  the  privileges  of  the  fund,  but  otherwise,  not. 
They  therefore  have  an  election  to  make  a  present  use  of  their 
money,  or,  by  its  surrender,  secure  a  future  advantage  to  their 
appointee  or  widow  or  representative.  I  am  unable  to  find 
any  reason  for  placing  the  first  class  in  a  less  favorable  or  dif- 
ferent position.  The  prescribed  fee  is  the  same.  But  it  is  said 
in  behalf  of  the  appellant,  that  while  as  to  the  second  and 
third  class  the  contribution  is  voluntary,  the  legislature  has 
made  that  of  the  members  of  the  force  compulsory,  by  express 
direction  to  the  defendant,  through  whom  their  pay  must 
come,  to  make  the  deduction.  But  here  is  the  very  point  of 
the  controversy.  Is  he  to  make  that  deduction,  unless  the 
member  of  the  police  force,  whose  pay  he  holds,  "  desires  to 
avail  himself  of  the  privileges  and  provisions  of  the  act  ?  "  I 
think  not.  Nothing  can  better  express  the  meaning  of  tlie 
statute  than  the  words  quoted.  In  their  natural  order,  among 
the  clauses  of  the  section  where  they  stand,  they  qualify  and 
limit  the  general  words  which  precede  them  and  leave  each 
member  of  the  police  force,  as  well  as  the  other  classes  there 
enumerated,  to  determine  for  himself  whether  he  will  accept 
the  opportunity  afforded  by  the  statute  and  make  provision 
against  his  death.  That  is  the  substance  of  .the  statute  and  its 
design.  The  fund  created  is  not  for  pensions,  nor  its  benefit 
confined  even  to  the  family  of  the  policeman.  No  one  can 
sliare  in  its  advantages  who  has  not  contributed,  and  he  who 
has  may  have  the  sum  accruing  upon  his  death  paid  to  such 
person  as  he  in  writing  shall  direct.  (Act  of  1885,  supra^  §  4.) 
The  act  is  beneficent,  but  the  legislature  has  not  sought  to  com- 
pel any  one  to  accept  its  terms,  and  it  is,  therefore,  unnecessary 
to  determine  whether  they  lawfully  could  or  not. 

The  order  appealed  from  should  be  affirmed,  but  without  costs. 

All  concur,  except  Kapallo,  J.,  dissenting,  and  Miller,  J., 
not  voting. 

Order  affirmed. 
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The  People,  ex  rel.  Charles  T.  Harvey  et  al.,  Appellants, 
V.  Edward  V.  Loew,  Comptroller,  etc.,  Respondent. 

Tbe  provision  of  the  act  of  1885  (Chap.  554,  Laws  of  1885),  authorizing  the 
construction  of  an  "  illustrated  section  "  of  elevated  railroad  on  some 
"  duly  authorized  street/'  in  the  city  of  New  York,  is  violative  of  the  pro- 
vision of  the  State  Constitution  (Art.  8,  §  18),  which  prohibits  the  passing 
of  a  local  or  private  bill,  "  granting  to  any  corporation,  association  or  in- 
dividual the  right  to  lay  down  railroad  tracks." 

It  is  also  unconstitutional  in  that  no  provision  is  made  for  compensation  to 
abutting  owners,  or  owners  of  the  fee  of  the  street. 

(Argued  April  27, 1886;  decided  June  1,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  5,  1886, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  for  a 
peremptory  writ  of  ^nandamus^  requiring  defendant,  as  comp- 
troller of  the  city  of  New  York,  to  pay  over  to  the  relator  one- 
third  of  the  fund  referred  to  in,  and  as  required  and  directed 
by  chapter  554,  Laws  of  1885.  (Reported  below,  39  Hun,  390.) 

Samuel  Hcmd  for  appellants.  The  act  of  1868  (Chap.  855) 
is  valid  as  to  the  subject  expressed  in  the  title,  although  other 
sections  may  be  void  because  not  so  expressed.  {PaCten  v.  N. 
T.  E.  a.  H.  Co.,  3  Abb.  N.  C.  318;  People  v.  Briffffs,  50  K 
Y.  553,  566,  567 ;  Jn  re  Van  Antwerp,  56  id.  261 ;  In  re 
Sackett  Street,  74k  id.  95.)  The  act  is  not  in  violation  of  the 
ninth  section  of  article  1  of  the  Constitution,  requiring  the  as- 
sent of  two-thirds  of  the  members  elected  to  each  house  to 
every  bill  appropriating  the  public  moneys  or  property  for  local 
purposes.  This  is  not  such  a  bill.  That  section  is  confined  to 
property  of  the  State.  {In  re  Kingston,  40  How.  444.)  It  is 
not  in  violation  of  the  constitutional  prohibition  against  impair- 
ing the  obligation  of  contracts.  {People,  ex  rd.  Hoyden,  v. 
Bochester,  50  N.  Y.  525 ;  DaHington  v.  Mayor,  etc.,  31  id. 
164.) 
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H.  K  Deyo  and  J9.  J.  Dean  for  respondent.  The  act  of  1885 
(Chap.  554)  violates  the  provisions  of  section  6,  article  1  of  the 
Constitution,  forbidding  the  taking  of  private  property  for  pub- 
lic use  without  just  compensation,  and  without  due  process  of 
law.  {People  Y.  Law,  34  Barb.  494;  Laws  of  1842,  chap.  306, 
§  3 ;  1  E.  S.  [7th  ed.]  434;  People  v.  AUen,  42  K  Y.  378; 
Gerard's  City  Water  Eights  and  Streets,  127-165 ;  Brooklyn 
Park  Coinrs.  v,  Armstrong,  45  N*  Y.  234-243 ;  In  re  Albany 
Street,  11  Wend.  148;  Embury  v.  Conner,  3  Comst.  511.)  It 
violates  section  16,  art.  3,  "  no  private  or  local  bill  which  may  be 
passed  by  the  legislature  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."  {In  re  N,  T.  K  li.  P. 
Co.,  70  K  Y.  327-336, 350 ;  Buber  v.  People,  49  id.  142 ;  In 
re  Blodgett,  89  id.  392.)  The  contemplated  contract  with  Har- 
vey is  not  for  an  exclusive  pubHc  use,  and  the  legislature  cannot 
compel  the  city  to  enter  into  it  without  its  consent.  {People  v. 
Batch ellor,  53  N.Y.  128 ;  Horton  v.  Town  of  Thompeon,  71  id. 
513  \People  v.  Otie,  24  Hun,  519.)  It  is  a  violation  of  that  por- 
tion of  section  18,  article  3,  which  provides  that  the  legislature 
shall  not  pass  a  private  or  local  bill,  "granting  to  any  corporation, 
association  or  individual  the  right  to  lay  down  railroad  tracks." 
{In  re  N,  T.  Eleoaied  R.  B.  Co.,  70  N.  Y.  344;  In  re 
Oilbert  E,  R.  R.,  id.  361.)  The  property  of  a  municipality 
is  as  much  within  the  protection  of  the  prohibition  of  the  Con- 
stitution as  is  the  property  of  an  individual.  {People  v.  Otis, 
24  Hun,  519 ;  Webb  v.  Mayor,  etc.,  64  How.  Pr.  10 ;  Coming 
V.  Greene,  23  Barb.  33,  60 ;  Benson  v.  Mayor,  etc.,  10  id.  223  ; 
People  V.  Supervisors  Westchester,  4  id.  64.)  A  contract  be- 
tween the  city  and  the  railroad  company  for  the  benefit  of 
third  parties  can  be  preserved  and  enforced  by  them.  {Law- 
rence V.  Fox,  20  N.  Y.  268.) 

FmcH,  J.  The  legislation  upon  which  the  claim  of  the  re- 
lator is  founded  discloses  very  questionable  and  peculiar  char- 
acteristics. Hei  is  authorized  to  build  an  experimental  section 
of  elevated  railway,  not  less  than  one-quarter  of  a  mile  in  length, 
upon  some  duly  authorized  street  of  the  city,  with  a  view  of 
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invejating  or  discovering  improvements  in  the  system  which,  if 
adopted,  will  make  the  existing  structures  less  offensive  or  in- 
convenient. The  section  is  to  be  not  a  model,  but  an  actual 
operating  railway,  and  yet  is  to  be  such  wholly  for  experi- 
mental purposes ;  not  transporting  passengers  or  open  for  public 
use,  but  subject  to  continuous  changes  and  trials  bom  of 
new  idekSj  and  made  to  test  their  effectiveness  and  value.  The 
length  of  this  experimental  section  beyond  on^quarter  of  a 
mile  is  in  the  discretion  of  the  relator.  He  may,  if  he  chooses, 
extend  it  to  the  exterior  bounds  of  the  city.  Its  size,  character 
and  mode  of  construction  are  in  like  manner  largely  in  his  dis- 
cretion, and  he  may  thus  obstruct  an  avenue  of  travel,  or  take 
away  the  property  rights  of  abutters  without  any  provision  for 
their  compensation.  No  time  is  limited  for  its  continuance. 
So  long  as  the  relator  is  alive  to  invent  or  experiment  he  may 
test  his  ideas  upon  the  structure  built,  or  remodel  and  change  it, 
unless  the  legislature  shall  put  an  end  to  the  enterprise,  or  the 
relator  detenpine  that  his  improvement  is  complete.  The  law 
does  not  say  to  whom  the  improvements  shall  belong,  or 
even  that  they  shall  be  introduced  on  any  existing  or  future 
elevated  railway,  and  the  result  of  the  whole  enterprise 
as  planned  by  the  statute  will  only  be  that  the  city  and 
the  State  will  learn  that  some  things  in  mechanical  engineering 
can  or  cannot  be  successfully  accomplished.  Of  course 
the  relator  did  not  propose  to  thus  educate  himself  and 
the  city  —  himself  by  experiments  and  the  city  by  results  —  at 
his  own  expense  or  without  compensation ;  and  the  mode  of 
accomplishing  that  is  as  unusual  and  peculiar  as  the  euterprise 
to  be  paid  for.  Under  an  act  passed  in  1867  (Chap.  489),  the 
West  Side  and  Yonkers  Patent  Railway  Company  was  author- 
ized to  build  an  elevated  railway  in  Greenwich  street  and  did  so 
construct  it,  and  was  required  to  pay  five  per  cent  of  its  net 
income  into  the  treasury  of  tlie  city  of  New  York  as  compen- 
sation for  the  use  of  the  streets.  By  a  supplemental  act  passed 
the  next  year  (Chap.  865,  Laws  of  1868),  this  fund  was  re- 
quired to  be  kept  separate  from  other  city  funds  and  to  be  ap- 
plied by  the  commissioners  appointed  under  the  original  act  to 
SioKELS— Vol.  LVII.  60 


474  People,  ex  rel.  Habvey  et  al.,  v.  Loew.        [June, 

Opinion  of  the  Court,  per  Finch,  J. 

the  improvement  of  the  occupied  streets  "  by  preserving  or 
transplanting  shade  trees  or  hy  other  embellishments  or  im- 
provements of  awnings  or  sidewalk  structures,"  and  this  pay- 
ment was  declared  to  be  "  the  legal  compensation  in  full  for 
the  use  and  occupancy  of  the  streets  by  said  railway,"  and  to 
constitute  '^  an  agreement  in  the  nature  of  a  contract  between 
said  city  and  constructing  company,"  But  in  1885  this  fund, 
thus  belonging  to  the  city  under  what  was  called  a  contract 
and  devoted  to  the  improvement  of  its  streets,  was  diverted  to 
Charles  T.  Harvey,  engineer,  for  building  his  "illustrative 
section,"  The  whole  sum  then  on  deposit  with  the  comptroller 
was  about  $168,000 ;  and  one-third  of  this  was  directed  to  be 
paid  to  Harvey  "  forthwith,"  ^  *  for  the  purpose  of  defraying 
the  expenses  of  experiments  as  to  said  motive  power  now  in 
progress,  and  for  making  surveys  and  other  preparations  for 
building  said  section."  A  "  like  amount "  was  to  be  paid  "aa 
the  work  upon  said  section  progresses,"  —  a  stipulation  quite 
significant  —  and  then,  when  the  section  is  compjete,  and  cer- 
tified by  the  governor,  state  engineer  and  mayor  to  have 
"  demonstrated  or  developed  material  improvements  in  the 
methods  of  constructing  or  operating  elevated  railroads,"  all 
sums  "  remaining  in  or  accruing  to  said  fund  "  are  to  be  paid 
over  to  Harvey,  who,  after  having  thus  completed  his  section 
and  its  improvements,  is  nevertheless  to  continue  experiment- 
ing with  a  view  to  *' attaining  the  highest  possible  perfection  ;'' 
the  annual  five  per  cent  to  continue  to  be  paid  to  him  to  aid 
his  struggle  toward  that  perfection  "  until  the  legislature  shall 
otherwise  direct."  There  is  no  provision  in  the  act  for  an 
audit  of  the  engineer's  accounts;  nothing  which  determines 
what  proportion  shall  be  compensation  and  what  expenses;  and 
he  would  be  strangely  disinterested  if  the  latter  did  not  dwindle 
to  increase  the  former.  It  is  true  that  he  gave  a  bond,  but 
that  was  conditioned  only  that  he  would  faithfully  perform  his 
duties,  or  in  other  words,  faithfully  experiment. 

That  this  arrangement  was  in  fact  an  appropriation  of  the 
mohey  of  the  city  to  the  private  benefit  of  the  relator,  at  least 
so  far  as  the  portion  now  claimed  to  be  payable  is  concerned, 
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and  that  the  appearauce  of  a  public  purpose  tlirown  about  it  is 
colorable  merely,  is  contended  by  the  city  and  has  much  of 
probability  to  support  it.  The  first  one-third  of  the  money  is 
payable  forthwith,  cash  down.  Another  third  as  the  work 
progresses.  The  engineer  is  left  at  liberty  to  absorb  the  first 
third  absolutely;  to  put  it  in  his;  purse  and  keep  it  as  his  own ; 
he  may  then  begin  experiments  and  pay  for  them,  and  take  his 
own  compensation  out  of  the  second  third,  "  as  the  work  pro- 
gresses," for  that  is  the  provision  of  the  law;  and  so  there » 
may  be  nothing  which  the  city  or  the  State  has  a  legal  right  to 
demand  of  the  engineer,  as  the  consideration  of  the  first  pay- 
ment. The  engineer  can  begin  no  construction  until  upon 
some  "  duly  authorized  street."  The  city  cannot  give  the 
authority  in  and  of  itself.  (Laws  of  1860,  chap.  10.) 
The  legislature  has  not  done  so  and  may  never,  apd  the  rela- 
tor will  not  be  in  default,  and  may  rest  quietly  with  the  $56,000 
in  his  possession,  content  wdth  the  situation.  It  is  true  that 
the  law  speaks  of  experiments  "  now  in  progress."  But  these 
were  Harvey's  experiments.  No  one  directed  him  to  make 
them.  Neither  the  city  nor  the  State,  so  far  as  the  record  shows, 
owed  him  any  thing  for  that,  or  was  under  the  slightest  legal 
or  equitable  obligation  to  bear  their  expense  or  compensate 
him  therefor.  And,  as  to  the  "  surveys  "  and  preparation,  ho  is 
left  at  liberty  to  treat  them  as  part  of  the  "  work, "  as  they  in 
fact  are,  and  draw  their  expense  from  the  second  $56,000. 
The  consideration  for  the  first  payment  is  not  easily  evolved 
from  the  terms  of  the  law,  and  that  a  gift  was  intended  in  the 
nature  of  a  reimbursement  for  losses  sustained  seems  to  be  dis- 
closed by  the  document  handed  up  after  the  argument  (Sen. 
Doc.  62),  and  it  may  very  well  be  that  the  first  payment  of 
$56,000  was  purposely  placed  in  the  power  of  the  relator,  upon 
a  merely  colorable  consideration,  in  order  to  give  him  a  gratu- 
ity to  that  extent.  But  since  the  possible  facts,  if  we  knew 
them  all,  might  change  the  aspect  of  the  case  in  this  respect  it 
is  better  to  rest  our  conclusion  upon  a  less  debatable  foun- 
dation. 

The  enactment  violates  section    18    of  article  3   of    the 
Constitution,  which  prohibits  the  passing  of  a  local  or  private 
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bill  ^'  granting  to  any  corporation,  association  or  individual  the 
right  to  lay  down  railroad  tracks."  The  relator,  or  if  he  be 
treated  as  a  mere  agent,  the  municipality  itself,  is  authorized 
by  a  bill  which  is  certainly  "local"  if  not  "private  "  to  build 
an  elevated  railroad  in  some  street  of  the  city.  It  is  not  a 
sufficient  answer  to  say  that  the  track  thus  to  be  "  laid  down  " 
is  merely  experimental  and  temporary,  for  the  language  of  the 
fundamental  law  is  purposely  very  broad  and  draws  no  such 
distinction.  But  this  track,  although  experimental,  is  not  tem- 
porary. As  we  have  seen,  it  is  permanent  and  durable,  having 
no  limitation  except  the  future  will  of  the  legislature.  It  will 
be  a  railroad  not  less  than  one-quarter  of  a  mile  long,  and  may 
be  made  much  longer,  and  serve,  under  the  guise  of  an  experi- 
ment, to  fasten  in  the  end  a  new  road  upon  tlie  city.  That 
this  is  not  an  idle  supposition  is  indicated  by  the>  appellants' 
supplemental  brief.  After  speaking  of  one  possible  interpre- 
tation of  the  law,  he  mentions  another  "  which  may  validly 
carry  with  it  the  process  of  duly  authorizing  certain  streets  to 
be  used  for  these  railroad  purposes  through  the  medium  of  a 
constructing  corporation^  as  intended  by  the  legislature  and 
the  memorialist."  The  relator  perhaps  intended  to  organize  a 
new  corporation  to  help  build  his  "illustrative  section,"  and 
then  own  and  run  it,  although  the  statute  is  innocent  of  any 
such  expressed  purpose.  Wherever  the  road  runs  it  must  nec- 
essarily take  either  the  fee  of  private  owners  or  the  property 
of  abntters,  for  in  all  respects  it  is  to  be  an  elevated  road. 
The  act  of  1S85  describes  it  as  "  a  new  illustrative  section  of 
said  form  of  railway,"  and  going  back  to  the  act  of  1867  to 
discover  that  form,  we  find  it  to  be  an  elevated  track  on  each 
side  of  the  streets,  supported  by  iron  columns  not  less  than 
fourteen  feet  above  the  level  of  the  pavement.  No  provision 
Is  made  for  compensation  to  abntting-ownera.  or  owners  of  the 
fee.  For  these  reasons,  without  considering  others  which  have 
been  suggested,  we  are  of  the  opinion  that  the  act  under  which 
the  relator  claims  is  invalid. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Where,  upoo  motion  for  a  mandamus,  opposing  affidavits  are  read,  which 
oonfllet  with  the  aTermenta  in  the  moving  affidavits,  and  notwithstand- 
ing this  the  relator  demands  a  peremptory  writ,  it  is  equivalent  to-  a  de- 
murrer, and  the  question  as  to  the  right  to  the  writ  must  be  determined 
upon  the  assumption  that  the  averments  of  the  opposing  affidavits  are 
true. 

M.  &  Ck>.  were  the  legal  depositaries  of  the  moneys  of  the  county  of  W.,  ap- 
plicable to  the  payment  of  its  bonded  indebtedness,  and  had  been  put  in 
funds  by  defendant,  the  county  treasurer,  to  pay  the  coupons  for  interest 
on  its  bonds.  The  relator  held  and  presented  to  M.  &  Co.  certain  of  said 
coupons,  and  upon  being  asked  as  to  the  manner  of  payment  desired, 
requested'  a  draft  for  the  amount.  Thereupon  M.  &  Co.  delivered  to 
it  their  sight  draft  on  a  New  York  bank  for  the  amount,  and  the  relator 
surrendered  the  coupons,  which  were  immediately  charged  to  the  defend- 
ant's account  as  paid  and  were  afterward  delivered  up  to  him.  At  the 
time  of  the  transaction  M.  &  Co.  were  insolvent,  but  had  on  hand  money 
sufficient,  and  would  have  paid  the  coupons  in  currency  but  for  the  elec- 
tion of  the  relator  to  take  a  draft.  The  draft  was  presented  and  protested 
for  non-acceptance  and  non-payment,  M.  &  Co.  having  failed  meanwhile. 
Held^  that  the  relator  was  not  entitled  to  a  peremptory  tnandamiM  requir- 
ing defendant  to  pay  the  coupons ;  that  the  authority  of  M.  &  Co.  was 
limited  to  payment,  and  the  relator  having  accepted  the  draft  in  lieu  of 
money,  he  did  so  upon  his  own  responsibility;  the  transaction  was,  as 
against  the  county,  a  payment  and  it  was  not  chargeable  with  the  loss. 

Indig  v.  Hat.  City  Bk.  (80  N.  Y.  100).  Turner  v.  Bank  of  F.  Z.  (8  Keyes, 
425),  and  the  cases  arising  directly  between  debtor  and  creditor,  di»- 
tinguished. 

People,  ex  rel.  P.  (7.  Savings  Bk.,  v.  Cromwell  (88  Hun,  884),  reversed. 

(Submitted  April  27,  1886 ;  decided  June  1,  1886.) 

Aj»peal  from  order  of  the  General  Tenn  01  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  15, 
1885,  which  reversed  an  order  of  Special  Term  denying  an  ap- 
plication for  a  peremptory  writ  of  fnandamus^  and  which 
directed  the  issuing  of  such  a  writ  as  prayed  for  by  the  relator 
commanding  defendant,  as  treasurer  of  the  county  of  West- 
chester, to  pay  to  the  relator  the  sum  of  $521.50,  the  amount 
of  certain  coupons  for  interest  upon  bonds  issued  by  said  county. 
(Reported  below,  38  Hun,  384.) 
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Statement  of  case. 


Tlie  material  facts  are  stated  in  the  opinion. 

Wilson  Broumy  Jr,^  for  appellanl.  As  the  application  was 
for  a  peremptory  mandamnMj  the  facts,  so  far  as  they  are  dis- 
puted, must  be  taken  as  disclosed  by  the  affidavits  on  the  part 
of  the  defendant.  {People  v.  Richards^  21  Week.  Dig. 
365,  368  ;  73  N.  Y.  173  ;  64  id.  600  ;  91  id.  385 ;  98  id.  620.) 
Unless  defendant's  affidavits  are  treated  as  the  facts,  the  conrt 
could  only  have  issued  an  alternative  writ.  (Code,  §  2070.) 
The  legal  effect  of  the  acceptance  of  the  draft  was  to  accept 
Masterton  &  Co.  as  the  debtor  and  release  the  defendant. 
{People  v.  Merck.  Bk.,  78  K  Y.  269.)  The  General  Terra 
had  no  power  to  grant' or  issue  the  mandamus.  Such  a  writ 
can  only  be  granted  at  Special  Term.      (Code,  §§  2068,  2069.) 

Isaac  N.  Mills  for  respondent.  Coupons  like  these  payable 
to  bearer  at  a  certain  time  and  place  are  like  promissory  notes 
payable  at  a  certain  time  and  place.  {Evertson  v.  Nat.  Bk.  of 
Newport,  66  N.  Y.  14,  18 ;  BuUer  v.  Duprat,  51  N.  Y.  Sup. 
86.)  Neither  presentation  or  demand  for  payment  at  the  time 
and  place  specified,  nor  protest  or  notice  of  non-payment  are 
necessary  to  bind  the  obligor  upon  the  coupons.  {Indig  v.  Nat. 
Bk.,  80  N.  Y.  107 ;  Butler  v.  Buprat,  51  JS".  Y.  Sup.  86 ; 
Daniel  on  Neg.  Instr.  [3d  ed.  J  517,  §  1507 ;  Burr,  on  Pub.  Secu- 
rities, 579,  580 ;  22  Alb.  L.  J.  478.)  It  is  perfectly  immaterial 
whether  relator's  cashier  took  the  check  without  any  discussion 
between  himself  and  Mr.  Bissell,  the  cashier  of  Masterton  & 
Co.,  as  to  whether  the  money  or  a  check  should  be  given,  or 
whether  ^Mr.  Marshall  suggested  taking  the  check,  and  even 
asked  for  a  check,  and  stated  that  ho  preferred  it  to  money. 
{Syracuse  R.  R.  Co.  v.  CoUins,  1  Abb.  N.  C.  47,  49 ;  S.  C, 
57  N.  Y.  641 ;  Bradford  v.  Fox,  38  id.  290.)  A  debtor's  own 
check,  or  note  or  bill,  given  to  his  creditor  in  payment  of  his 
debt,  will  not  in  this  State  of  itself  operate  as  payment  unless 
it  be  paid ;  and  if  upon  due  presentation  it  be  not  paid,  the 
debtor  remains  liable  upon  the  original  debt  or  obligation,  and 
the  creditor  may  maintain  an  action  against  the  debtor  thereon 
even  if  he  gave  a  receipt  in  full  on  receiving  the  check,  note 
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or  bill.  {Syracuse  R.  R,  Co.  v.  CoUins,  1  Abb.  N.  0.  47, 
49,  50  ;  57  N.  T.  641 ;  Fddman  v.  Beier,  78  id.  298 ;  Hill 
V.  Beebe,  13  id.  562;  Bradford  v.  Fox,  88  id.  289,  291; 
ThoimoTh  V.  Bk.  of  B.  N.  JL.,  82  id.  6,  8 ;  ScoU  v.  Meeker^ 
20  Hun,  164,  165  ;  Sweet  v.  Titus,  4  id.  639.)  The  taking  by 
a  creditor  from  his  debtor  or  the  debtor's  agent  of  an  obligation, 
i.  e.,  note,  check  or  bill  of  a  third  party,  for  the  antecedent 
debt,  docs  not,  in  the  absence  of  an  express  agreement  to  take 
the  same  as  payment,  constitute  payment  of  the  debt ;  and  if 
the  third  person's  obligation  be  dishonored,  the  creditor  may 
hold  his  debtor  liable  upon  the  original  debt,  unless  such  obli- 
gation of  the  third  person  would  have  been  honored  had  the 
creditor  used  due  diligence  to  enforce  it.  {Turner  v.  Bk.  of 
Fox  Lake,  8  Keyes,  425;  S.  a,  4  Abb.  Ct.  App.  Dec.  434; 
BurkhaU&r  v.  Second  Nat.  Bk.,  42  N.  T.  538,  541,  542  ; 
Smith  V.  MiUer,  43  id.  173 ;  Indig  v.  Nat.  City  Bk.,  80  id. 
100,  107;  Bd.  of  Education  v.  Fonda,  77  id.  351,  362; 
Noel  V.  Murray,  13  id,  167,  169,  170 ;  Clafin  v.  Ostrom,  54 
id.  582,  585 ;  McQuade  v.  Irwin,  39  N.  Y.  Sup.  398,  399 ; 
WhUaker  v.  Whitaker,  4  Hun,  810 ;  KeUy  v.  Bk.,  52  Barb. 
535  ;  Johnson  v.  Bk.,  5  Rob.  589, 594 ;  Roberts  v.  Fisher,  43 
N.  Y.  159.)  Where  the  creditor  takes  his  debtor's  paper,  even 
an  express  agreement  to  take  it  in  satisfaction  of  the  debt 
will  not  extinguish  the  original  debt.  {SyractMe  R.  R. 
Co.  V.  CoUins,  1  Abb.  N.  0.  49 ;  BiU  v.  Beeie,  13  N.  Y. 
562.)  Where  the  obligation  of  a  third  person  is  taken  by  the 
creditor,  if  it  be  so  taken  upon  an  express  agreement  as  pay- 
rae!it,  it  will  be  held  to  be  payment  unless  in  fact  it  were 
worthless  when  taken.  {Noel  v.  Murray,  13  N.  Y.  169,  172 ; 
Turner  v.  Bk.  of  Fox  Lake,  3  Keyes,  426 ;  Johnson  v. 
Bk.  of  N.  A.,  5  Rob.  590.)  There  being  no  funds  in  the 
National  Citizens'  Bank  to  meet  the  check,  and  the  check, 
therefore,  being  worthless,  the  relator  was  under  no  duty  to 
present  it  at  all,  and  it  was  wholly  immaterial  what  diligence, 
if  any,  the  relator  used  in  presenting  the  check  at  said  bank. 
{Brtish  V.  Bamett,  82  N.  Y.  403;  Smith  v.  Miller,  43  id.  75, 
176 ;  Johnson  v.  Bk.  of  N.  A.,  5  Rob.  594.)  Masterton  <fe 
Co.  are  to  be  regarded  as  agents  of  the  county  treasurer. 
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{Indig  v.  JVat.  City  jBA,,  80  N.Y.  107;  Burr,  on  Pub.  Securities, 
580 ;  Bd.  of  MuoeUion  v.  Fonda,  77  K  Y.  361,  861,  362 ; 
Turner  v.  Bk.  of  Fox  Lahe^  8  Keyes,  426 ;  BttrkhaUer  v. 
Second  JSToit.  Bh.,  42  N.  Y.  538,  541-2;  Smith  v.  MiUer,  43 
id.  171 ;  Indig  v.  NaL  City  Bk.,  80  id.  100,  107.)  The  fact 
that  a  public  officer  has  wrongfully  parted  with  public  money 
is  no  defense  to  a  claim  by  the  party  rightfully  entitled  to  the 
money  to  a  vicmdmnus  against  him.  {People,  ex  rel,  Martin, 
Y.Brown,  55  N.  Y.  188 ;  People,  ex  rel.  Dannat,  v.  Comptroller, 
77  id.  50.)  Failure  of  the  relator  to  surrender  the  check  is  imma- 
terial. .  If  necessary  it  can  be  surrendered  now.  {Bradford 
V.  Pox,  38  IS".  Y.  292 ;  NwhoU  v.  Michael,  23  id.  267 ; 
WhitaTcer  v.  Whitaker,  4  Ilun,  810.)  Where  money  has  been 
raised  by  taxation  to  pay  certain  public  obligations,  and  has 
been  placed  in  the  hands  of  a  public  officer  for  the  purpose  of 
his  paying  them  with  it,  a  tnandamue  to  such  officer  is  the  ap- 
propriate remedy  to  compel  him  to  do  so.  {People,  ex  rel. 
Fiedler,  v.  Mead,  24  N.  Y.  114,,  119-123 ;  S.  C,  36  id.  224, 
22S,  229 ;  PeopU,  ex  rel.  Martin,  v.  Brown,  55  id.  180,  1S7 ; 
People,  ex  rel.  Nl  Y.  C.  cfe  H.  li.  li.  R.  Co.,  v.  Ilavemeyer,  3 
Hun,  9T,  102 ;  Hose  v.  Curtis,  31  N.  Y.  609-10.)  Even  a  riglit 
of  action  in  the  relators  against  the  appellant  for  his  wrongful 
refusal  to  pay  the  coupons,  or  against  the  county  upon  the  cou- 
pons, will  not  prevent  mandamus.  {People,  ex  rel.  Fiedler,  v. 
Mead,  24  N.  Y.  120 ;  People,  ex  rel.  McKown,  v.  Green,  50 
How.  Pr.  504.)  The  General  Term  properly  granted  the  motion 
ior  2iinandam'iis,  and  after  reversing  the  order  of  Special  Term 
was  not  obliged  to  remit  the  motion  to  the  Special  Term  to  be 
granted  there.  {People  v.  JST.  Y.  C.  c&  R.  R.  R.  R.  Co.,  28 
Hun,  543,  560 ;  Code  of  Civ.  Pro.,  §  1317  ;  Bennett  v.  Lake, 
74  N.  Y.  93 ;  Howa/rd  v.  Freeman,  7  Rob.  25 ;  3  Abb.  [N". 
SJ  292,  309;  Price  v.  Price,  33  Hun,  432,  435,  476,  481  ; 
JCnaner  v.  Oldbe  Mut.  L.  Ins.  Co.,  46  X.  Y.  Sup,  871,  373 ; 
4  Wait's  Pr.  336,  §  2;  Griffin  v.  Ilembold.  72  N.  Y.  437, 
441 ;  Shaffer  v.  Hahn,  28  Hun,  264,  263 ;  People,  ex  rd.  Mc- 
Kemie,  v.  Supervisors,  30  id.  148, 150 ;  People,  ex  rel.  Hum- 
phrey, V.  Supervisors,  30  id.  146, 148 ;  Code  of  Civ.  Pro.,  §  208.) 
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RuGER,  Ch.  J.  In  the  consideration  of  this  appeal,  the  de- 
fendant is  entitled  to  have  the  facts  determined,  in  accordance 
with  the  relation  thereof,  contained  in  his  opposing  affidavits. 
The  statements  of  the  affidavits  are  conflicting,  and  as  the  relator, 
notwithstanding  that  fact,  still  demanded  a  peremptory  rna/n^ 
damus^  it  conld  only  be  granted  upon  the  assumption  that  there 
were  no  disputed  facts.  Its  action  was  equivalent  to  a  demur- 
rer to  the  case  presented  by  the  oj^posing  affidavits,  and  the 
question  thus  presented  must  be  determined  upon  the  assump- 
tion of  their  truth.  {PeopU  v.  Richards,  9  J  K  Y.  620  ;  Peo- 
ple V.  Supervisors^  73  id.  173, 1 75 ;  People  v.  Supervisors,  64  id. 
600.)  The  facts  thus  presented  are  that  Masterton  &  Co.  were  the 
legal  depositaries  of  the  moneys  of  the  county  of  Westchester 
applicable  to  the  redemption  of  its  bonded  indebtedness,  and 
before  November  1, 1884,  had  been  put  in  funds  by  the  defend- 
ant, its  county  treasurer,  to  redeem  the  coupons  for  interest,  on 
its  debt  maturing  on  that  day.  The  relator  held  such  coupons 
to  the  amount  of  upward  of  $500,  and  on  November  6,  1884, 
presented  them  to  Masterton  &  Co.  for  payment,  and  upon 
being  interrogated  as  to  the  manner  of  payment,  stated  that 
it  wished  a  draft  for  the  amount.  Thereupon  Masterton  <fe  Co. 
delivered  to  the  relator  their  sight  draft  upon  the  National  City 
Bank  of  New  York  for  the  amount  thereof,  and  it  surrendered 
to  Masterton  &  Co.  its  coupons,  which  were  immediately 
charged  to  the  defendant's  account  as  paid,  and  the  coupons 
were  afterward  delivered  to  the  county  treasurer.  At  the  time 
of  this  transaction,  Masterton  &  Co.  had  on  hand  cash  sufficient 
to  pay  the  amount  of  such  coupons,  and  would  have  paid  them 
in  currency,  but  for  the  election  of  the  relator  to  take  the  amount 
in  a  draft.  The  draft  was  presented  by  the  relator  to  the 
National  City  Bank  some  time  in  November  thereafter,  and 
was  protested  for  non-acceptance  and  non-payment,  Masterton 
&  Co.  having  failed  in  the  meantime.  That  fact  was  made 
public  on  the  eighth,  although  Masterton  &  Co.  were  insolvent 
on  the  sixth,  and  remained  so  until  after  the  draft  was  presented, 

Upon  these  facts  the  relator  applied  for  a  peremptory  man-, 
damu-s  against  the  county  treasurer,  requiring  hini  to  pay  the 
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coupons.  The  defendant  alleges  tliat  he  had  no  money  in  his 
hands  with  which  to  pay  them,  and  no  means  for  raising  the 
amount  f i*om  the  tax  payers  of  the  county,  by  virtue  of  any 
statutory  authority. 

The  remedy  sought  is  of  doubtful  propriety  in  its  application 
to  the  circumstances  related,  and  it  might  well  be  said  that  pay- 
ment of  the  general  indebtedness  of  a  county,  cannot  be  en- 
forcedby  the  punishment  of  its  financial  officers ;  but  as  we  are 
of  the  opinion  that  the  relator  has  not  shown  a  case  entitling  it 
to  recover  upon  the  merits,  we  prefer  to  dispose  of  the  appeal 
upon  that  ground. 

The  claim  of  the  relator  is  that  the  loss  occasioned  by  the  in- 
solvency of  Masterton  &  Co.  shall  be  imposed  upon  the  defendant 
and  enforced  by  the  compulsory  process  of  the  court.  It  is  evi- 
dent that  this  loss  resulted  from  the  voluntary  action  of  the  re- 
lator in  accepting  a  draft,  instead  of  money,  for  the  obligations  of 
the  county  then  surrendered,  and  that  it  thereby  intended  to  dis- 
charge its  claim  upon  the  county,  and  accept  in  lieu  thereof  the  re- 
sponsibility of  Masterton  &  Co.  This  is  the  plain  meaning  of  the 
transaction  as  evidenced  by  the  unequivocal  acts  of  the  parties, 
and  it  cannot  be  obscured  by  suppoced  analogies  to  other  situa- 
tions. Masterton  &  Co.  were  the  special  agents  of  the  county  to 
pay  their  coupons,  as  a  bank  is  the  agent  of  its  depositor  to  pay 
his  check.  If  upon  presentation  of  a  check  or  order  such  agent  or 
bank  should  refuse  payment,  the  debt  remains  unpaid,  but  if  the 
creditor  accepts  any  thing  other  than  legal  currency  in  payment, 
the  debt  is  discharged.  {Crawford  v.  Weat  Side  Banky  100  N. 
Y.  50.)  The  authority  of  the  deposftary  is  simple,  and  limited 
to  the  act  of  making  payment,  and  if  the  creditor  goes  further 
and  deals  with  it  fur  any  other  transaction  than  that  of  receiv- 
ing payment,  he  does  so  upon  his  own  responsibility,  and 
must  bear  the  consequent  loss,  if  any,  of  such  a  transaction. 

The  suri'ender  of  the  possession  of  the  coupons,  by  the  rela- 
tor was  inconsistent  with  the  expectation  of  any  continuance 
of  liability  on  the  part  of  the  county  thereon,  as  it  was  beyond 
the  power  of  Masterton  &  Co. 'to  authorize  such  an  expecta- 
tion.   The  county  had  provided  the  funds  for  the  payment  of 
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its  indebtedness,  and  if  the  creditor  accepted  any  thing  else 
than  cash  for  its  obligations,  he  was  at  liberty  to  do  it,  but 
acted  on  his  own  responsibility  in  so  doing.  The  entire  scope 
of  the.  agency  of  Master  ton  &  Co.  was  to  pay  out  the  moneys 
of  the  county  to  its  creditors  in  the  amounts,  to  the  persons 
and  at  the  time  specified  in  its  obligations,  and  outside  of  the 
performance  of  this  duty  they  had  no  power  to  bind  or  affect 
tlie  county.  The  limitations  upon  their  authority  arose  from 
the  nature  of  the  business  they  were  authorized  by  statute  to 
transact,  and  were  obvious  to  all  who  had  financial  dealings 
with  the  county. 

By  the  acceptance  of  the  draft,  the  relator  authorized  Master- 
ton  &  Co.  to  immediately  appropriate  to  their  own  use  so  much 
of  the  funds  as  had  been  provided  by  the  county  to  piy  the 
coupons  in  question,  and  when  such  coupons  were  afterward 
delivered  to  the  county,  Masterton  &  Co.  became  entitled  to 
credit  therefor.  It  was  thus  placed  beyond  the  power  of  the 
county  to  reclaim  those  funds,  or  hold  the  bondsmen  of  Master- 
ton  &  Co.  liable  for  default  of  their  principal.  Masterton  & 
Co.  were  not  parties  to  the  obligations  presented  and  were  under 
no  liability  thereon,  and  their  draft  was  the  obligation  of  a  third 
person  accepted  in  exchange  for  the  coupons  surrendered.  The 
defendant  had  no  authority  over  this  transaction,  and  it  was  be- 
yond his  power  to  influence  or  prevent  it. 

There  is  little  analogy  between  this  case  and  that  of  Indlg  v. 
JVat.  City  Bank  (80  N.  T.  100),  cited  by  the  relator  and  ap- 
parently much  relied  on.  There  the  defendant  was  an  agent 
of  the  plaintiff,  employed  to  make  collection  of  a  note  at  a 
distant  point,  and  was  sued  for  alleged  negligence  in  accepting 
the  draft  of  its  own  agent  in  payment  of  the  collection. 
The  liability  depended  solely  upon  the  question  of  negligence. 
It  was  held  that  the  collection  was  made  according  to  the 
known  and  customary  usages  of  business,  and  in  accordance 
with  the  implied  authority,  conferred  upon  the  agent  in  trans- 
acting such  business  for  its  principal.  It  was  further  intimated 
in  the  case  that  the  plaintiff  therein  had  suffered  no  loss,  as  it 
did  not  appear  that  the  note  had  b^n  p^^id?  the  maker  not 
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having  sufiScient  funds  on  deposit  at  the  place  of  payment  at 
its  maturity  to  pay  it.  The  implication  from  this  case  is  quite 
strong  that  if  the  maker  had  provided  funds,  as  the  defendant 
did  here,  to  pay  the  obligation,  that  the  transaction  would  have 
operated  as  payment  of  the  note.  Tliis  case  is  similar  in  some 
respects  to  that  of  Smith  v.  Miller  (43  K.  Y.  171),  where 
it  was  said  that  "  a  creditor  may  so  deal  with  negotiable  secu- 
rities received  from  his  debtor  for  collection,  and  to  be 
placed  to  his  credit  when  paid,  as  to  discharge  the  debtor  from 
all  liability  whether  the  securities  are  in  fact  paid  or  not.  He 
may  make  them  his  own  so  as  to  substitute  the  parties  to  the 
securities  as  his  debtors,  in  place  of  his  original  debtor  by  his 
dealings  with  those  parties,  or  by  giving  time  for  payment',  or 
by  any  other  act  prejudicial  to  the  interests  of  the  debtor.'' 
{Southwick  V.  Sax  J  9  Wend.  22 ;  Vernon  v.  Brown^  2  Shaw, 
296.)  The  same  result  will  follow  any  neglect  or  laches  of  the 
creditor,  in  obtaining  payment  of  negotiable  instruments  trans- 
ferred, from  which  loss  and  injury  ensues.  In  Smith  v.  Miller 
the  defendants,  who  resided  at  Buffalo,  were  indebted  to  plain- 
tiffs, living  at  New  York,  and  in  payment  of  such  indebtedness 
remitted  to  them  a  sight  draft  on  an  apparently  solvent  firm, 
residing  in  .the  same  city,  with  whom  the  drawers  had  funds. 
The  plaintiff  presented  the  draft  and  accepted  a  check  upon  a 
bank  in  New  York  from  the  drawees  in  payment  thereof.  This 
check  would  have  been  paid  if  presented  on  the  day  of  its  re- 
ceipt, but  the  plaintiff  omitted  to  present  it  until  the  next  day, 
when  payment  was  refused.  The  maker  having  in  the  mean- 
while become  insolvent,  it  was  held  that  the  plaintiff  had  by 
his  laches  released  the  drawers  of  the  draft  from  liability, 
and  constituted  the  makers  of  the  check  his  debtors  for  the 
amount.  The  transaction  there  was  directly  between  the 
debtor  and  creditor,  and  although  in  that  regard  much  more 
favorable  to  the  claims  of  the  creditor  than  here,  yet  it  was 
held  that  the  creditor  had  lost  his  remedy  against  the  debtor, 
although  he  had  received  the  check  of  one  of  the  parties  to  the 
draft  in  payment  thereof. 

The  case  here  presented  is  also  clearly  distinguishable  from 
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those  arising  directly  between  the  debtor  and  creditor.  In 
those  cases  there  is  no  question  as  to  the  power  of  the  debtor 
to  authorize  the  continuance  of  his  original  liability,  and  in  any 
transaction  having  in  view  the  payment  of  his  obligation,  it  is 
required  that  it  shall  be  actually  paid  in  order  to  discharge  it, 
or  that  something  shall  be  received  by  the  creditor  from  the 
debtor  under  an  express  agreement  that  it  shall  operate  as  pay- 
ment. The  case  of  Turner  v.  Bank  of  Fox  Lake  (3  Keyes, 
425),  also  cited  by  the  relator,  is  not  an  authority  in  its  favor. 
There  the  creditor  sued  upon  a  bill  of  exchauge  of  which  ho 
had  possession,  but  which  had  been  reclaimed  by  him,  after  hav- 
ing been  once  surrendered  in  exchange  for  the  ch^k  of  the 
drawee.  After  payment  of  the  check  had  been  refused,  the 
holder  returned  it  to  the  drawee  and  recovered  possession  of 
the  bill,  and  caused  it  to  be  duly  protested  for  non-payment.  It 
was  held  that  the  bill  sued  upon  was  given  upon  a  snf&cient  con- 
sideration. In  that  case  the  check  of  a  person  liable  as  a  party 
to  the  draft  had  been  received  in  payment,  and  it  was  received 
by  an  agent  for  collection  ;  and  the  question  was,  whether  the 
agent  had  discharged  his  duty  in  making  the  collection  with 
diligence  and  fidelity. 

But  little  aid  in  the  solution  of  the  questions  here  presented 
can  bo  derived  from  cases,  arising  between  principals  and  col- 
lecting agents,  as  in  such  cases  the  question  is  usually  one  of 
negligence  alone,  and  is  governed  largely  by  the  usages  of 
trade.  Here  no  custom  has  been  proved  or  can  be  proved,  and 
but  little  evidence  given  as  to  the  facts,  upon  which  the  situa- 
tion of  the  parties  would  be  affected,  by  the  omission  of  the  re- 
lator to  present  the  check  promptly.  It  certainly  seems  prob- 
able that  having  received  the  check  on  the  sixth,  it  might  have 
caused  it  to  be  presented  in  New  York  on  the  seventh,  when  it 
probably  would  have  been  paid ;  but  whether  so  or  not,  the 
evidence  is  not  before  us  to  enable  us  to  determine  that  ques- 
tion. Clearly  the  relator  has  not  made  a  case  which  exempts 
it  in  law  from  the  imputation  of  laches.  In  this  case  the 
relator  accepted  the  obligation  of  a  third  person,  in  payment  of 
its  claim  against  the  county,  and  having  failed  to  realize  the 
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amount  of  the  security  taken,  without  recovering  posseseion  of 
its  coupons,  seeks  to  re-establish  a  debt  against  the  county.  We 
think  it  is  precluded  from  doing  so  by  the  defense  of  payment. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


Adolph  Gk>LD80HMiDT  ct  al.,  Appellants,  v.  Thb  Mutual  Lifb 
iS  siS  Iksubanob  Company  of  New  Yobk,  Eespondent. 

lo  an  action  upon  two  policies  of  life  ihsarance,the  complaint  alleged  and  the 
answer  admitted  the  issuing  of  the  policies,  the  death  of  the  insared 
during  the  life  of  the  policies,  and  that  proofs  of  death  were  served  apon 
defendant.  B7  the  policies  the  defendant  was  noi  liable  for  the  amounts 
insured  in  case  of  the  death  of  the  insured  bj  his  own  hands,  ''  whether 
sane  or  insane."  The  proofs  of  loss  were  upon  blanks  furnished  bj  the 
company,  which,  among  other  things,  requested  that  in  case  of  a  coroner's 
jury  the  company  should  be  furnished  with  the  verdict  of  the  jury.  In 
answer  to  this  request  there  was  attached  to  the  proof  what  purported  to 
be  a  copy  of  the  testimony  taken  before  a  coroner  and  of  the  inquisition 
of  the  jury,  to  the  effect  that  the  Insured  came  to  his  death  by  suicide. 
The  persons  making  the  proof  stated  therein  that  they  did  not  admit  that 
there  was  any  such  inquest,  verdict  or  evidence,  and  denied  that  the  pur- 
ported finding  was  true.  An  answer  to  or  compliance  with  any  such  re- 
quest was  not  required  by  either  of  the  policies.  The  paper  00  attached 
to  the  proofs  was  offered  in  evidence  by  defendant  and  received  under 
objection  and  exception,  and  the  court  decided  that  thereby  the  burden 
was  imposed  upon  plaintiffs  of  showing  how  the  death  was  produced. 
HM  error  ;  that  the  affirmative  was  by  the  pleadings  upon  defendant ; 
and  that  the  proofs,  taken  as  a  whole,  contained  no  concession  which 
changed  this  burden. 

Ins.  Go.  V.  Newton   22  Wall.  82).  distinguished. 

Goldsehmidt  v.  M.  L.  Im.  Co,  (38  Hun,  441),  reversed. 

(Argued  April  27,1886;  decided  June  1   1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
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made  at  the  October  term,  1884,  which  affinned  a  judgment, 
entered  upon  a  verdict  directed  by  the  court.  '  (Reported  be- 
low, 33  Hun,  441.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

William  G,  Wilson  for  appellants.  The  death  of  the  as- 
sured being  proved  on  the  trial,  the  burden  was  on  the  defend- 
ant to  show  that  the  policy  was  void  and  that  no  loss  had  ac- 
crued. (  Van  VaZkeriburgh  v.  Am,  Popular  Life  Ins.  Co,^  16 
Hun,  583 ;  1  Greenl.  Ev.,  §  74 ;  Piedmont  and  A.  Life  Ins, 
Co.  v.  Emnffy  2  Otto,  377 ;  2  Greenl.  Ev.,  §  403 ;  Bliss  on 
Ins.  584,  685 ;  70  K  T.  609.)  The  presumption  is  that  the 
death  was  due  to  natural  causes.  {MaUory  v.  Trav.  Tns.  Co.^ 
47  N.  Y.  54;  Guardian  Life  Ins.  Co.  v.  Iloffan^  80  HI.  35; 
Continental  Ins.  Co.  v.  Ddpench^  82  Penn.  St.  235.) 

Robert  Sewdl  for  respondent.  The  preliminary  proofs  of 
death  which  were  presented  to  the  defendant  by  the  plaintiffs 
were  properly  admitted  in  evidence.  {Ins.  Co.  v.  Newton^  22 
Wall.  32.)  The  proofs  were  properly  taken  in  their  entirety ; 
that  is,  the  affidavits  could  not  be  admitted,  and  the  record  of 
the  coroner's  inquest  attached  to  tbem  be  excluded,  (//w.  Co. 
V.  Newton^  supra ;  Ins.  Co.  v.  Higgivihotham^  95  XJ.  S.  380, 
390.)  No  jury  could  find  that  Edler  had  died  from  other 
cause  than  by  his  own  hand  on  the  evidence  as  it  stood,  and 
that  being  so,  the  defendant  was  entitled  to  a  direction  for  a 
verdict.  (Moore  v.  Bristol^  2  Week.  Dig.  293 ;  Marine  Bk. 
V.  ClementSy  31  N.  Y.  33,  43 ;  McCaU  v.  Sun  MtU.  Ins.  Co., 
66  id.  505.) 

Danfobth,  J.  This  was  an  action  brought  by  the  plaintiffs, 
as  assignees  of  two  policies  of  insurance  —  one  for  $3,500,  the 
other  $1,500  —  issued  by  the  defendant  upon  the  life  of  one 
Oscar  Edler.  The  defense  was  that  he  came  to  his  death  by 
suicide,  and  so  the  defendants  incurred  no  liability,  but  the 
answer  contained  an  offer  of  judgment  for  $231.96,  being  the 
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amount  of  premiums  received.  Upon  trial  of  the  issue  the 
court  ruled  tliat  the  defense  was  made  out,  and  directed  a  ver- 
dict for  so  much  only  as  was  admitted  to  be  due.  Tlie  correct- 
ness of  this  ruling  turns  upon  the  legal  eflEect  of  answers  and 
information  given  in  connection  with  the  preliminary  proofs 
of  death  served  by  the  claimants,  and  presents  the  only  ques- 
tion suggested  by  the  record. 

The  policy  of  $3,5D0  was  payable  by  its  terms  "in  sixty 
days  after  due  notice  and  proof  of  the  death"  of  the  life  in- 
sured, unless,  among  other  things  not  material  here,  "he  shall 
die  by  his  own  act  or  hand,  whether  sane  or  insane,"  in  which 
case  "  the  policy  shall  be  null  and  void,"  and  the  company  will 
return  the  premiums  paid.  The  character  or  nature  of  the 
proof  of  death  is  not  specified,  nor  other  language  used  in 
reference  to  it  than  is  above  given.  The  other  policy  is  differ- 
ent. It  is  payable  "  within  sixty  days  after  notice  and  the 
proofs  hereinafter  required  of  the  death  of  said  Oscar  Edler 
shall  have  been  furnished  to  the  company  at  its  office,"  and 
provides  "  that  the  proofs  of  the  death  by  which  this  contract 
matures  shall  contain  full  and  true  answers,  under  o:ith,  to 
the  questions  in  the  company's  blanks  for  proofs  of  death,  re- 
lating to  the  life,  health  and  death  of  the  person  in  question  ; 
and  shall  include  (1)  a  statement  of  the  extent  and  character 
of  each  and  every  claimant's  interest  in  the  policy;  (2)  the 
statement  of  the  physician  or  physicians,  if  more  than  one, 
who  attended  the  deceased  during  his  last  illness  or  within  a 
year  previous ;  (3)  the  statement  of  a  responsible  householder 
acquainted  with  the  deceased ;  (4)  the  statement  of  the  under- 
taker." 

But  the  policy  declared  "  that  the  self-destruction  of  the 
person,  whether  voluntary  or  involuntary,  and  whether  he  be 
sane  or  insane  at  the  time,  is  not  a  risk  assumed  by  the  com- 
pany in  this  contract,  but,  m  every  such  case,  the  company 
will,  upon  demand  made  and  the  surrender  of  this  policy,  ac- 
companied with  satisfactory  proofs  of  such  death,  within  sixty 
days  after  its  occurrence,  pay  the  net  reserve  upon  it  held  by 
the  company  at  the  beginning  of  the  year  in  which  death 
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The  complaint  stated  that  Edler  died  on  the  27th  of  August, 
1876,  and,  in  regard  to  each  policy,  that  proofs  of  his  death  as 
thereby  required  were  served  upon  the  defendant.  The 
answer  admits  the  death  of  Edler  at  or  about  tlie  time  named, 
and  "  that  proof  of  his  death  has  been  served  upon  it  as  in  the 
complaint  stated."  As  to  the  claim  under  the  first  policy  the 
defendant  alleges  that  the  "  said  Edler  committed  suicide  and 
took  his  own  life  by  his  own  act  and  by  his  own  hand ; "  and  as 
to  the  second,  that  he  came  to  his  death  by  self-destruction. 
They  also  put  in  issue  the  assignment  by  him. 

Upon  the  trial  the  plaintiffs  put  in  evidence  the  policies  and 
proved  their  title  by  assignment.  They  then  called  Daniel 
Goldschmidt,  who  testified  that  he  was  onB  of  the  plain tiflEs, 
and  he  was  about  to  state  the  consideration  of  the  assignments 
and  the  extent  of  the  plaintiffs'  claim  under  them,  when  the 
defendant's  counsel  objected,  and  the  proposed  evidence  wiis 
excluded.  He  then  testified  that  he  knew  of  Edler's  death  on 
the  27th  of  August,  1876 ;  that  he  attended  the  funeral  and 
saw  his  dead  body.  The  defendant's  counsel  then  placed  in  the 
hands  of  the  witness  certain  papers,  marked  "  Exhibit  Ko.  1, 
for  identification,"  containing  proofs  of  death  and  other  matters 
referred  to  in  the  second  policy,  and  proved  by  him  that  the 
signature  to  the  certificate  was  his  own  and  also  that  of  the  firm, 
of  which  plaintiffs  were  the  members.  The  exhibit  contained 
various  papers,  entitled  as  follows :  First,  claimants'  certificate ; 
second,  attending  physician's  certificate ;  third,  friends'  certifi- 
cate ;  fourth,  undertaker's  certificate ;  all  upon  the  defendant's 
blanks,  and  given  in  answer  to  questions  framed  by  them. 
Among  those  addressed  to  tha  claimants,  in  paper  called 
"  claimants'  certificate,"  are  these  questions  and  answers : 

"Place  and  date  of  death?  No.  324  West  Fifty-second 
street,  in  the  city  of  Neiv  York,  as  we  are  informed  and 
believB ;  August  27,  1876. 

"  a.  Remote  cause  of  death  ?  a.  Disease  of  the  bladder  and 
urinary  organs. 

"  b.  When  did  the  health  of  the  deceased  first  begin  to  be 
affected?     h.  Not  known  to  us,  but  we  are  informed  and 
believe  several  months  before  his  death. 
SicKELS  — Vol.  LVH.         62 
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"  c.  Immediate  cause  of  deatli  t  o.  Not  known  to  us,  other 
than  he  was  afflicted  by  the  above-mentioned  disease. 

"  d.  Duration  of  last  illness  t  d.  Not  known  to  us,  except 
that  he  had  been  afflicted  with  the  above-mentioned  disease  for 
several  months  before  his  death. 

"^.  Give  every  particular  in  relation  thereto  within  your 
knowledge?  e.  Not  known  to  us,  except  that  for  several 
months  he  appeared  to  be  suffering  severe  pain  conseqaent,  as 
we  suppose,  upon  the  above-mentioned  disease. 

"  Name  and  residence  of  every  physician  who  attended  and 
prescribed  for  deceased  during  the  last  year  prior  to  death, 
or  since  he  became  out  of  health  ?  Dr.  F.  Zinsser,  of  No.  47 
West  Twenty-eighth  street,  in  the  city  of  New  York,  as  we  are 
informed,  prescribed  for  deceased  during  this  period  ;  we  know 
of  no  other. 

"  Did  deceased  violate  any  condition  of  the  above-mentioned 
policy  in  respect  to  residence,  travel,  occupation,  use  of  spirit- 
uous liquors,  dueling,  suicide,  violation  of  law,  or  had  he  been 
convicted  of  felony  ?    No,  not  to  our  knowledge." 

Then  follows  this  direction  and  answer:  "In  case  of 
coroner's  inquest,  furnish  the  company  with  verdict  of  the  jury 
and  all  the  evidence  on  which  such  verdict  was  based?  (Ans.) 
We  are  informed  that  wliat  purported  to  be  a  coroner's  inquest 
was  held ;  we  annex  a  copy  of  what  is  represented  to  us  to  be 
the  verdict  of  the  jury  and  of  the  evidence  on  which  said  ver- 
dict was  based.  But  we  do  not  hereby  admit  that  there  was 
any  such  inquest,  verdict  or  evidence,  and  we  deny  that  the 
purported  finding  of  such  alleged  jury  was  true  or  well  founded, 
and  we  deny  the  fact  alleged  to  have  been  found  by  such  jury, 
and  we  deny  the  truthfulness  of  the  alleged  evidence  on  which 
said  verdict  is  said  to  be  based." 

Attached  to  the  papers  referred  to  is  a  copy  of  the  testimony 
purporting  to  have  been  taken  before  the  coroner,  and  a  copy 
of  the  inquisition ;  in  effect  that  a  jury  of  seven,  whose  names 
are  given,  "  upon  their  oaths  and  affirmations,  say  that  the  said 
Oscar  Edler  came  to  his  death  by  suicide  by  cyanide  of  potas- 
sium, on  the  27th  day  of  August,  1876,  at  No.  324  West  Fifty- 
second  street." 
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The  plaintiffs  rested.  The  defendant's  counsel  then  proposed 
to  read  the  exhibit  ^'  for  the  pnrpose  of  basing  a  motion  thereon, 
that  the  complaint  be  dismissed,"  "because  the  proofs  of  death 
show  affirmatively  on  the  face  that  this  man  did  not  die  within 
any  of  the  risks  assumed  by  this  company.  They  show  that  he 
died  by  his  own  hand." 

The  plaintifts'  counsel  objected,  "  except  so  far  as  they  are 
evidence  of  the  death  as  required  by  the  rules  of  the  company, 
and  of  the  plaintiffs'  presentation  of  proof  to  the  company  under 
their  rules,"  and  separately  objected  to  the  proceedings  before 
the  coroner  being  introduced  in  evidence  as  an  admission  of 
the  plaintiffs,  or  asevidence  of  the  statements  contained  therein. 

Both  objections  wore  overruled  and  to  each  decision  the 
plaintiffs'  counsel  excepted.  The  trial  judge  then  ruled  "  that 
the  complaint  should  be  dismissed  unless  the  plaintiffs  showed 
how  the  death  of  Edler  was  produced ;  tliat  as  to  it  they  had 
the  affirmative."  To  this  the  plaintiffs  excepted,  and  they 
giving  no  further  evidence,  the  defendant's  motion  was  granted 
and  the  complaint  dismissed,  but  on  application  of  defendant's 
counsel,  and  against  the  objection  of  the  plaintiffs,  the  court 
sub3e4uently  ordered  a  verdict  for  the  plaintiffs  for  the  sum 
admitted  by  defendants  to  be  due. 

In  these  rulings  we  think  the  trial*  court  erred.  In  the  first 
place,  the  complaint  alleges  and  the  answer  admits  ihe  issuing 
of  the  policies,  the  death  of  Edler  during  the  life  of  the  poli- 
cies, that  proof  of  his  death  was  served  upon  the  defendant, 
and  demand  of  payment  made,  as  set  forth  in  the  complaint. 
So  far  there  was  a  complete  case  conceded,  and  if  the  plaintiffs' 
title  to  recover  had  not  depended  upon  their  character  as  as- 
signees, which  was  denied  by  the  answer,  no  evidence  could 
have  been  required  on  their  part. 

Under  the  first  policy  the  obligation  of  the  defendant  be- 
came perfect  in  sixty  days  after  the  death  of  Edler  and  notice 
and  proof  of  his  death.  No  particular  form  of  proof  was 
specified  in  the  policy  and  the  only  reference  to  it  is  the  clause 
which  thus  fixes  the  time  when  the  money  is  to  become  pay- 
able.   No  doubt  the  company  were  entitled  to  such  proof  as 
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would  afford  reasonable  assurance  that  their  liability  for  loss 
existed,  but  where  the  policy  does  not  require  specific  infonna- 
tion  nothing  more  can  afterward  be  required.  Second,  the 
company  did,  however,  propose  inquiries  upon  the  points 
named  in  the  policy,  and  they  were  answered.  They  had 
from  the  claimant  the  time  of  death,  its  remote  and  its  imme- 
diate cause.  They  also  had  much  other  information,  to  which 
tlie  terms  of  this  policy  make  no  allusion.  They  had  from  a 
friend  of  Edler  and  from  the  undertaker  who  buried  him  posi- 
tive statements  on  oath  as  to  his  death  and  actual  burial  and 
his  identity  with  tlie  person  insured.  They  suggested  no 
defect  in  these  respects.  Nor  was  any  suggested  on  the  trial. 
The  only  claim  was  that  the  copy  of  the  proceedings  on  the 
inquest,  given  in  addition  to  the  proof  required  by  the  policy, 
made  out  a  case  of  suicide  and  required  the  plaintiffs  to  show 
tlie  contrary.  I  can  discover  no  principle  upon  which  such  a 
proposition  can  stand.  The  policy  makes  no  provision  for  it. 
The  original  proceedings  would  not  be  evidence  upon  the 
issue.  Its  verity  is  not  admitted  by  the  claimant ;  it  is  denied. 
It  could  not  have  been  required  by  the  defendant ;  it  was  not 
adopted  by  the  plaintiffs,  but  out  of  what  must  now  seem  ill- 
advised  courtesy  was  furnished  to  the  defendants  at  their 
request.  It  contained  matter  which,  if  properly  substantiated, 
would  have  availed  the  defendants  in  maintaining  an  affirmative 
defense,  but  in  no  view  suggested  to  us  by  the  learned  counsel 
for  tlie  respondents  could  it,  as  now  presented,  change  the 
burden  from  them  to  the  plaintiffs.  If,  by  any  process  of 
reasoning,  any  part  could  be  taken  as  an  admission  of  the 
plaintiffs,  it  must  be  taken  as  a  whole,  and  so  taken  is  no  con- 
cession of  any  fact,  but  a  mere  communication  of  hearsay  evi- 
dence, the  truth  of  which  is  at  the  same  time  denied,  enough 
to  put  the  defendant  upon  inquiry,  but  in  itself  is  no  answer  to 
the  plaintiffs'  claim,  even  in  the  first  instance. 

It  is  argued  that  the  court  below  was  controlled  by  authority, 
and  the  case  then  cited  is  relied  upon  by  the  defendant  to  up- 
hold the  ruling,  viz.:  Irhsuromoe  Company  y.  ^etaton{22  WalL 
32).     Under  what  circumstances  the  proofs  in  that  case  were 
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prepared  does  not  appear,  the  statement  being  that  "  the  proofs 
of  death  consisted  of  several  affidavits,  giving  the  time,  place 
and  circumstances  "  of  the  death  of  the  insured,  "  and  the  rec- 
ord of  the  jury  upon  the  coroner's  inquest."  It  may  be  inferred 
that  the  whole  were  vended  by  the  claimants,  and  that  they 
were  called  for  by  the  contract  of  insurance,  for  the  court  held 
that  "  the  preliminary  proofs  presented  to  an  insurance  com- 
pany in  compliance  with  the  conditions  of  the  policy  of  insur- 
ance are  admissible  as  prima  facie  evidence  of  the  facts  stated 
therein  against  the  insured  and  inbehalf  of  the  company,"  and 
the  court  say  "  the  narration  of  the  manner  of  the  death  of  the 
deceased  was  so  interwoven  with  the  statement  of  his  death, 
that  the  two  things  were  inseparable." 

In  the  case  before  us  it  is  quite  otherwise.  The  insurer 
raised  no  issue  as  to  the  preliminary  proofs  of  death,  and  they 
were  in  all  respects  complete  without  the  statement  as  to  the 
coroner's  inquest.  Its  contents  formed  no  part  of  the  repre- 
sentations of  the  claimants ;  the  statements  were  not  sworn  to 
by  them,  nor  presented  as  worthy  of  belief. ,  They  were  in  no 
respect  bound  by  them.  Nor  were  they  necessary,  as  in  the 
case  cited,  to  qualify  the  defendant's  admission,  on  which  the 
plaintiffs  then  relied. 

I  have  spoken  more  particularly  of  the  first  policy.  The 
secotid  policy,  as  we  have  seen,  contains  other  provisions  con- 
cerning proofs  of  loss.  They  have  been  complied  with  literally. 
They  do  not  require  the  facts  and  circumstances  attending  the 
death  to  be  set  forth  in  the  proofs,  nor  do  they  call  for  any  in- 
formation concerning  an  inquest  or  other  examination.  Under 
this  policy,  as  under  the  other,  the  question  was  unwarranted, 
and  although  the  circumstances  stated  were  calculated  to  gratify 
curiosity  and  perhaps  serve  a  useful  end,  formed  no  part  of  the 
proofs  called  for,  nor  were  they  given  as  matter  credited  by  the 
claimants.  The  insurer  could,  so  far  as  it  thought  proper,  reg- 
ulate its  conduct  by  any  suspicions  thereby  excited,  but  it  could 
not  make  use  of  the  statement,  as  one  binding  upon  the  plain- 
tiflEs.  If  the  policy  was  void  by  reason  of  any  act  of  Edler,  or 
if  his  death  was  from  a  cause  against  which  they  had  not  in- 
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sured,  it  was  for  them,  as  the  case  stood,  to  mike  good  the 
averment  in  the  answer,  and  show  by  proof  that  the  snicido 
alleged  had  been  actually  committed.  It  was  not  necessary  for 
the  plaintiffs  to  ask  to  go  to  the  jury.  The  trial  court,  in  ad- 
mitting  the  coroner's  inquest  and  proKceedings  under  it  in  cvi- 
dence,  and  deciding  that  the  burden  of  showing  that  the  in- 
sured did  not  die  by  his  own  hand,  as  therein  stated,  was  on 
the  plaintiffs,  committed  errors  in  f.ivor  of  the  defendants  and 
at  their  request.  They  cannot  now  object  that  some  other 
course  might  have  been  taken.  As  the  cose  stood,  no  question 
of  fact  was  in  dispute,  and  the  plainti£Es  were  entitled  to  re- 
cover. 

The  judgment  appealed  from  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  oosts  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Robert  F.  Britnda.ge,  Appellant,  v.  The  Village  of  Port 
Chester,  Respondent. 

Plaintiff  made  a  demand  upoa  defendaofs  treasarer  for  the  payment  of  aa 
indebtedneHs  dae  from  the  defendant  to  him  for  work  and  labor.  This 
the  treasurer  refased  nnleaa  plaintiff  would  consent  to  deduct  from  the 
sum  due  him  the  amount  of  an  illegal  assessment  upon  his  property, 
which  assessment  had  been  set  aside.  Plaintiff  consented  to  accept  such 
balance,  which  was  paid  to  him.  In  an  action  brought  more  than  six 
years  thereafter,  in  form  to  recover  back  the  amount  so  deducted,  as  for 
money  had  and  received  by  plaintiff  for  defendant,  field,  that  plain, 
tiff^s  only  cause  of  action  was  for  the  balance  of  the  original  indebted- 
ness, which  was  not  discharged  by  the  action  of  the  treasurer,  but  was 
barred  by  the  statute  of  limitations. 

(Submitted  April  27,  1886 ;  decided  June  1,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  11, 
1883,  which  reverse!  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term.  (Re- 
ported below,  31  Hun,  129.) 
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Tho  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Wilson  Browriy  Jr.^  for  appellant.  As  while  the  assessment 
was  in  force  no  action  could  have  been  brought  to  recover  back 
tho  money  paid  on  it,  and  plaintiff's  only  remedy  was  to  bring 
an  action  in  equity  to  .first  set  aside  the  assessment,  this  ac- 
tion is  within  section  388  of  the  Code,  which  gives  such  action 
.  a  limitation  of  ten  years.  (Salisbury  v.  Morss^  7  Lans.  367 ; 
MoTeague  v.  Coulter^  6  J.  &  S.  208 ;  2  Dill,  on  Mun.  Corp. 
[3d  ed.],  §  939 ;  Bk.  of  OommonweaUh  v.  Mayor^  etc.^  43  N. 
Y.  144-8 ;  Peyser  v.  Mayor^  etc.y  70  id.  502 ;  Bk.  v.  Mayor ^ 
etc.y  43  id.  184;  Sioift  v.  City  of  Poughkeepsie^  37  id.  511, 
514.)  The  statute  of  limitations  will  not  begin  to  run  nntil 
the  right  of  action  to  recover  the  money  accrues.  (Wood  on 
Lira.  335,'§  160;  Collins  y.  Thayer,  71  111.  138;  Cairo,  etc., 
R.  E.  Co.  V.  Parks,  33  Ark.  131.) 

Isaa^  If.  Mills  for  respondent.  If  this  action  be  treated  as 
one  to  recover  back  illegal  assessments  paid  under  compulsion 
or  duress,  it  is  the  old  action  of  money  had  and  received,  and 
is  upon  implied  contract,  and  the  right  of  action  was  barred  in 
SIX  years  from  the  payment.  (Code  of  Civ.  Pro.,  §  382 ;  Brun- 
ahge  v.  Village  of  Port  Chester,  31  Hun,  131 ;  Newman  v. 
Supervisors  of  Livingston  Co,,  45  N.  Y.  676,  686,  688; 
Dewey  v.  Supervisors,  62  id.  294,  296-7 ;  Breucher  v,  Vilr- 
lage  of  Port  Chester,  Ct.  App.  Dec.,  Jan.  19,  1886 ;  23  Week. 
Dig.  40;  Eom\.  Town  of  New  Lots,  83  N.  Y.  100,  103 ;  Boss 
V.  Supervisors  of  Cayuga,  38  Hun,  20,  25  ;  Bridge  v.  Super- 
visors of  Sullivan,  92  N".  Y.  570,  581 ;  Bronson  v,  Munson, 
28  Hnn,  54,  69,  60;  Pierson  v.  MoCurdy,  33  id.  521,  529, 
530,  532,  533,  534.)  The  right  of  action  was  perfect  the  in- 
stant the  money  was  paid,  and  no  demand  was  necessary  before 
the  action  could  be  brought.  {Breucher  v.  Village  of  Port 
Chester,  supra  :  Brundagev.  Village  of  Port  Cheste?',  31  Hun, 
131 ;  Matter  of  Cole,  34  id.  320;  Hmoard  v.  France,  43  N. 
Y.  595  ;  Compton  v.  EllioU,  48  N.  Y.  Sup.  214.)    The  assess- 
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ments  were  illegal  and  void  for  patent  jurisdictional  defects 
as  was  determined  by  tliis  court.  {Merritt  v.  Village  of  Port 
Cheater,  71  K.  Y.  309,  388 ;  Bruecher  v.  Village  of  Port 
Cheater,  aupra*  Horn  v.  Town  of  New  Lota,  83  id.  lOtt.)  There- 
fore the  plaintiff,  if  he  paid  tliein  under  duress  or  compulsion, 
had  the  riglit  to  sue  at  once  to  recover  the  money  paid  without 
a  demand  and  without  having  tho  assessments  vacated.  {New- 
man V.  Superviaora  of  Zivingaton  Co.,  45  N.  T.  676 ;  Straa- 
lurgh  V.  Mayor ^  etc.,  87  id.  452 ;  Horn  v.  Town  of  New  Lota, 
83  id.  100 ;  Bruecher  v.  Village  of  Port  Cheater,  aupra ; 
Brundage  v.  Village  of  Port  Cheater,  31  Ilun,  131 ;  lioaa  v. 
Superviaora  of  Cayuga,  38  id.  23-26.)  Jiy  asking  to  have  the 
assessments  vacated,  so  far  as  paid  by  tho  alleged  payments  in 
question,  the  plaintiff  did  not  change  tho  character  of  the  ac- 
tion and  make  it  one  for  equitable  relief,  and  so  bring  it  within 
the  ten  years  limitation.  {Brundage  v.  Village  of  Port  Cheater, 
31  Ilun,  131-2.)  Plaintiff's  cause  of  action  is  upon  contract 
for  the  recovery  of  a  simple  debt.  (Code  of  Civ.  Pro.,  §  382 ; 
Knapp  V.  City  of  Brooklyn,  97  N  Y.  523 ;  Brueclier  v. 
Village  of  Port  Cheater,  31  Uun,  553 ;  HaU  v.  Taylor,  8  How. 
Pr.  430 ;  Hunt  v.  Butcher,  13  id.  5^0 ;  Ilulbert  v.  Young, 
id.  414 ;  White  v.  Law,  7  Barb.  206  ;  Gratman  v.  ITirall,  44 
id.  174 ;  Cleveland  v.  Jiogera,  6  Wend.  440 ;  Thomaa  v. 
Rdbinaon,  3  id.  268 ;  Cornell  v.  Bamea,  7  Hill,  36 ;  Dakin  v. 
Uiidaon,  6  Cow.  224;  Wheeler  v.  Raymond,  8  id.  314; 
Turner  v.  lidbey,  3  N.  Y.  193 ;  Chemung  Bh,  v.  Judaon,  8 
id.  260  ;  2  Wait's  Pr.  326.)  If  tliis  action  bo  treated  as  plain- 
tiff claims  it  should  be,  as  an  action  to  recover  money  paid 
upon  legal  assessments,  the  burden  of  proof  as  to  the  illegality 
of  the  assessments  was  upon  the  plaintiff.  {Straahurgh  v. 
Mayor,  etc.,  87  N.  Y.  455 ;  Horn  v.  Town  of  New  Lota,  83 
id.  104 ;  Wilkea  v.  Mayor,  etc.,  79  id.  621 ;  Peyaer  v.  Mayor, 
etc,  70  id.  497 ;  In  re  Voorheea,  90  id.  668 ;  Tingue  v.  Vilr 
lageof  Port  Clieater,  23  Week.  Dig.  147.) 

RuoER,  Ch.  J.     In  the  year  1874  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  upwards  of  $5,000  for  work  and 
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labor  performod  by  him,  in  the  grading  of  Iloseco  avenae  in  the 
village  of  Port  Chester.  The  plaintiff  was  also  then  apparently 
liable,  to  contribnte  to  the  expense  of  building  and  grading  vil- 
lage streets,  and  had  been  theretofore  assessed  for  that  purpose  by 
the  village  authorities  in  the  sum  of  upwards  of  $3,000,  and  they 
threatened  to  enforce  and  collect  such  assessment  by  a  sale  of 
his  land.  Under  these  circumstances  the  plaintiflE  demanded 
payment  from  the  village  of  the  whole  sum  due  him  for  work, 
the  village  treasurer  refused  to  pay  that  amount,  but  of- 
fered to  pay  the  balance  duo  him,  after  deducting  the  amount 
of  the  assessment  in  question.  The  plaintiff  finally  consented 
to  accept  such  balance,  and  it  was  paid  to  him  in  1874,  and 
the  assessment  against  him  was  thereupon  canceled  and  dis- 
charged by  the  treasurer.  This  transaction  is  the  basis  of  the 
plaintiff's  claim  to  recover  back  money  paid  by  him  to  the  de- 
fendant. 

It  is  not  alleged  in  the  complaint,  and  does  not  appear  by  the 
evidence  or  findings  that  the  plaintiff  receipted  for,  or  canceled 
the  indebtedness  of  the  village  to  him,  or  that  his  right  to  en- 
force payment  thereof,  was  barred  by  any  act  done  by,  or 
required  of  him,  by  the  defendant. 

This  action  was  brought  to  recover  back  the  amount  so  de- 
ducted, as  for  money  had  and  received  by  the  defendant  for 
the  jjlaintiff's  use,  upon  the  alleged  ground  that  the  assessment 
referred  to  was  illegal  and  void.  The  defense  is  the  statute  of 
limitations,  and  the  question  in  the  case  is  whether  the  ten  or 
six  years  limitation  applies. 

It  is  claimed  by  the  plaintiff  that  the  action  is  in  equity  to 
vacate  and  set  aside  the  assessment  as  illegal  and  void,  and  to 
recover  back  the  money  paid  as  an  incident  of  such  relief.  On 
the  other  hand,  it  is  denied  that  any  such  relief  is  shown  to  be 
necessary,  and  is  claimed  that  the  action  is  simply  one  in  as- 
sumpsit and  subject  to  the  six  years  limitation  alone.  We  think 
the  defendant's  position  is  unanswerable. 

It  cannot  be  disputed,  if  the  action  was  brought  to  recover 
back  the  money  paid  upon  an  assessment  apparently  valid 
and  levied  according  to  the  forms  of  law,  but  rendered  illegal 
SiCKELs  —  Vol.  LVII.  63 
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by  extrinsic  facts,  or  those  which  were  not  apparent  upon 
the  face  of  the  proceedings,  bat  that  it  was  necessary  for  the 
plaintiff  to  proceed  in  equity  to  vacate  such  proceedings,  before 
he  could  recover  back  moneys  paid  thereon.  (Ha?^  v.  To^Dn 
of 'New  LotSy  83  N.  Y.  100.)  There  are  several  reasons,  how- 
ever, why  this  is  not  such  a  case. 

First  The  complaint  shows  affirmatively  that  the*  plaintiff 
is  not  entitled  to  equitable  relief.  It  alleges  in  unqualified 
terms  that  the  assessments  which  afforded  the  only  ground 
for  claiming  equitable  relief  had  been  vacated  and  annulled 
long  prior  to  the  commencement  of  the  action,  and  this  allega- 
tion is  not  only  not  denied  by  the  answer,  but  is  sustained  by 
the  express  findings  of  the  trial  court,  and  must  bo  i-egarded  as 
an  indisputable  fact  in  the  case.  {Bruecher  v.  Village  of  Port 
Cheater,  3  East.  Rep'r,  736.) 

If  the  action  be  considered,  therefore,  as  any  thing  but  one 
in  assumpsit,  it  is  not  maintainable  at  all,  either  upon  the 
pleadings  or  the  findings. 

Second.  The  evidence  shows  conclusively  that  no  right  of  action 
accrued  to  the  plaintiff,  out  of  the  conduct  of  the  defendant 
in  requiring  the  application  of  the  illegal  assessment  upon 
its  indebtedness  to  the  plaintiff.  That  indebtedness  w^  not 
discharged  by  such  action,  but  remained  an  existing  and  en- 
forceable demand,  againi^t  the  defendant  as  well  after,  as  before 
such  transaction.  The  act  of  the  defendant  did  not  extin- 
guish the  plaintiff's  demand  or  change  the  character  of  its  lia- 
bility to  him.  The  existence  of  the  illegal  assessment  would 
have  constituted  no  defense  to  an  action  for  its  debt,  and  in  the 
prosecution  of  such  an  action  it  would  have  been  unnecessary, 
in  the  first  instance,  for  the  plaintiff  to  impeach  the  validity  of 
such  assessment,  as  it  could  be  availed  of  only  by  way  of  counter- 
claim to  his  actions,  and  as  such  was  assailable  at  law,  for  its  il- 
legality. Even  if  we  could  imply  from  the  evidence  in  the 
case,  that  the  plaintiff  assented  to  the  application  of  his  debt, 
the  fact  that  it  was  obtained  by  duress  vitiated  such  consent,  as 
much  as  it  deprived  the  payment  of  its  voluntary  character, 
and  would  not  stand  in  the  way  of  a  prosecution  of  his  claim. 
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The  transaction  did  not  operate  in  any  way  as  a  payment  of 
the  debt,  and  an  action  thereon  was  governed  by  the  six  years 
period  of  hmitations,  and  expired  three  years  before  this  one 
was  commenced.  The  acceptance  by  the  plaintiff  of  a  certain 
amount  upon  his  debt  operated  only  as  payment  ^roton^e?,  and 
left  him  at  liberty  to  sue  for  and  collect  the  balance,  at  any 
time  thereafter,  within  the  statutory  period  of  limitation.  The 
cause  of  action,  and  the  only  cause  of  action,  existing  in  favor 
of  tlio  plaintiff,  arose  upon  the  maturity  of  his  debt  against 
the  defendant,  and  not  at  the  time  of  its  attempted  application, 
and  the  statute  of  limitations  then  began  to  run  against  it. 

I'hird.  No  money  was  paid  by  the  plaintiff  to  the  defendant 
upon  'the  assessment  in  question.  The  defendant  has  simply 
neglected  to  pay  the  plaintiff  the  amount  due  from  it,  and  re- 
mains liable  to  him  for  the  balance.  This  liability,  has  not 
been  converted  into  another  cause  of  action,  by  its  refusal  to 
pay  the  debt.  An  action  to  recover  for  money  paid,  or  had 
and  received,  will  not  lie  generally  except  upon  the  payment  of 
money.  {National  Trust  Co.  v.  Gleaaon^  77  N.  Y.  400; 
Gumming  v.  Hockley^  8  Johns.  202 ;  Moijer  v.  Shoemaher^  5 
Barb.  319.)  It  has  been  held,  however,  that  the  action  may 
be  maintained  when  its  equivalent,  has  been  actually  accepted 
as  money,  by  the  party  receiving  it,  as  where  an  agent  has  dis- 
charged his  principal's  debt  by  applying  thereon- a  debt  owing 
by  himself  {Beardsley  v.  Root^  11  Johns.  464),  or  where  a 
surety  has  transferred  property  to  the  creditor,  who  received  it 
in  payment  of  a  judgment.  In  such  cases  the  principal  has 
l)eeu  held  liable  for  the  amount  of  his  debt,  discharged  by  the 
payment,  as  for  money  paid  by  the  surety. for  him.  {Bonney 
V.  SeeJy^  2  Wend.  481.)  lint  here  nothing  has  been  received 
by  the  defendant,  and  its  legal  situation  remained  unaffected,  by 
the  attempted  application  of  the  illegal  assessment,  upon  its 
indebtedness.  Neither  money  nor  its  equivalent  has  been  re- 
ceived by  the  defendant,  and  the  effort  to  sustain  this  action 
is  an  attempt  to  convert  a  simple  contract  liability,  into  one  to 
recover  for  money  illegally  held  by  the  debtor,  for  the  use  of 
the  creditor. 
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We  do  not  find  any  case  going  far  enough  to  uphold  such  a 
daim.  ^ 

The  order  should,  therefore,  be  affirmed. 
All  concur. 
Order  affirmed. 


Julius  P.  Morgan,  Bespondent,  v.  The  Cfty  of  Binghakton, 

Appellant. 

a  coart  of  equitj  will  not  interfere  bj  injunction  with  a  plan  of  improve- 
ment adopted  in  good  faith  bj  municipal  authorities,  and  within  the  scope 
of  their  authority,  where  injurj  therefrom  is  doubtful,  eventual  or  con- 
tingent. To  justify  such  an  interference  it  must  he  shown  that  injury 
material  and  actual  is  the  necessary  or  probable  result. 

Morgan  y.  City  of  Binghamton  (32  Hun,  60*3),  reversed  so  far  as  appealed 
from. 

(Argued  April  28,  1886  ;  decided  June  1,  188a) 

Appeal  from  certain  portions  of  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  third  judicial  department, 
entered  upon  an  order  made  Maj  31, 1884,  which,  among  other 
things,  affirmed,  so  f^r  as  appealed  from  by  defendant,  the 
city  of  Binghamton,  a  judgment  entered  upon  a  decision  of  the 
court  at  SpecifiCl  Terra.     (Reported  below,  32  Hun,  602.) 

This  action  was  brought  to  restrain  the  construction  of  the 
Carroll  street  sewer,  so  called,  in  the  city  of  Binghamton.  By 
the  plan  of  sewerage  adopted  by  the  proper  municipal  authori- 
ties, this  was  to  be  a  main  sewer,  sewers  from  other  streets 
emptying  therein.  'By  the  judgment  the  construction  of  the 
Carroll  street  sewer  for  the  use  of  the  residents  along  that 
street  was  permitted,  but  the  use  thereof  in  carrying  off  the 
sewage  from  other  streets  was  restrained  and  prohibited. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A,  D.  Walea  for  appellant.  The  right  of  the  plaintiff  to  his 
relief  sliould  be  made  so  clear  as  to  leave  no  reasonable  doubt, 
and  the  relief  should  not  be  granted  on  mere  speculation  or 
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proof  of  a  consequential  injury  not  necessarily  resulting  from 
the  acts  complained  of.  (High  on  Injunctions,  §  488  ;  Plimnix 
V.  Commissioners  of  Emigration^  12  How.  1 ;  Sioeet  v.  City  of 
Troy,  62  Barb.  631,  632  ;  Badcliff  v.  Mayor,  etc.,  4  N.  Y.  246 ; 
Williams  v.  N.  T.  C  R.  R.  Co.,  18  Barb.  222 ;  Wilson  v.  Mayor, 
etc,,  IDenio,  596  ;  EUisY,  Dunoan,  11  IIow.  616 ;  People  y. 
Toynhee,  12  id.  259 ;  Arnold  v.  Hudson  R.  R.  R.  Co.,  49  Barb. 
121 ;  Kavanagh  v.  City  of  BrooJdyn,  38  id.  232 ;  Ely  v.  City 
of  Rochester,  26  id.  133  ;  Health  Dept  of  N.  Y.  v.  Purdon, 
99  N.  T.  241.)  The  plaintiff  is  not  entitled  to  maintain  this 
action  for  the  reason  that  the  nuisance,  if  any  is  cix3ated,  will  be 
a  public  nuisance.  (High  on  Injunctions,  §  522 ;  Lansing  v. 
SmUh,  8  Cow.  156 ;  Spader  y.  N.  Y.  El.  R.  R.  Co.,  3  Abb.  N'. 
G.  475  ;  Fort  Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  62 ;  Groat 
V.  Moak,  26  Hun,  381.)  Vague,  uncertain  and  apprehended 
danger  will  not  justify  an  injunction.  {City  of  Rocliester  v. 
Erichson,  46  Barb.  92 ;  People  v.  Canal  Board,  55  N.  Y. 
397;  WiUiams  v.  N.  Y.  C.  R.  R.  Co.,  18  Barb.  222;  Sioett 
V.  City  of  Troy,  12  Abb.  [N.  S.]  100 ;  Bouton  v.  City  of 
Brooklyn,  15  Barb.  375 ;  Phcenix  v.  Commissioners  of  Emigra- 
tion, 12  IIow.  1 ;  Fish  v.  WUhxi^r,^  Barb.  395  ;  Harrison  v. 
Neidon,  9  K  Y.  Leg.  Obs.  311 ;  High  on  Injunctions,  §  786.) 

G.  L.  Sessions  for  respondent.  A  municipal  corporation  is 
not  only  responsible  for  the  result  of  the  nuisance  created  by  it 
to  individuals  sustaining  special  damages,  but  an  action  will  lie 
against  it  to  restrain  such  damages  by  injunction.  (1  High  on 
Injunctions,  §§  810,  826:  Brovoer  v.  Mayor,  etc,,  3  Barb.  254; 
Davis  V.  Mayor,  etc.,  14  N.  Y.  526 ;  Negus  v.  City  of  Brooklyn, 
90  id.  403 ;  S.  C,  10  Abb.  N.  C.  182  ;  Beach  v.  City  of  Elmira, 
22  Hun,  162  ;  Myers  v.  Phelps,  97  N.  Y.  491 ;  Bradt  y.  City 
of  Albany,  5  Hun,  593  ;  Dav'is  v.  Mayor,  etc.,  1  Duer,  501-606.) 
The  fact  having  been  established  and  found  that  the  sewer 
used  for  the  purpose  intended,  and  as  it  was  about  to  bo  used, 
would  necessarily  create  a  nuisance  tliat  would  poison  the 
atmosphere  and  depreciate  respondent's  property,  it  was  just  as 
much  an  invasion  of  plaintiff's  rights  as  though  there  was  a  tan- 
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gible  interference  with  his  property.  {Manhattan  Oaa-liglit  Co, 
V.  Barker^  36  How.  238  ;  Campbell  v.  Seaman^  68  N.  Y.  568 ; 
Noonan  v.  City  of  Albany^  79  id.  476.)  The  nature  of  plain- 
tiffs damages  were  such  as  to  enable  him  to  maintain  the  action. 
{Davis  V.  May&r^  eto.^  14  N.  T.  526  ;  MUhau  v.  Sharp,  28  Barb. 
228 ;  Manhattan  Oas-light  Co,  v.  Barker,  36  How.  238 ;  First 
Baptist  Church  v.  Troy  B.  B.  Co,,  5  Barb.  79.)  The  injury 
from  the  sewer  was  not  a  speculative  one,  nor  a  remote  one,  nor 
a  contingent  one.  {McKeon  v.  See,  5 1  N.  Y.  307 ;  Davis  v. 
Mayor,  etc.,  14  id.  626 ;  MUhau  v.  Sharp,  28  Barb.  228 ;  People 
V.  Ca/nal  Board,  55  K  Y.  390,  397;  City  of  BochesUr  v. 
Brickson,  46  Barb.  92.) 

Finch,  J.  The  findings  of  fact  of  the  trial  judge  are  con- 
clusive for  all  the  purposes  of  tliis  appeal.  If  the  evidence 
leaves  any  of  them  doubtful  the  deficient  proof  may  have  been 
supplied  by  his  personal  examination,  since  he  went  over  the 
route  of  the  sewer  and  took  careful  observation  of  the  locality, 
with  the  consent  of  both  parties  and  doubtless  aided  by  their 
suggestions.  The  sole  question  before  us,  therefore,  is  whether 
upon  those  findings  the  plaintiflE  was  entitled  to  so  far  defeat 
the  plan  of  sewerage  adopted  by  the  common  council  as  to 
prevent  and  restrain  the  connection  of  other  sewers  with  that 
running  through  Carroll  street. 

It  is  not  contended  that  any  of  the  sewers  as  planned  will  dis- 
charge their  contents  upon  plaintiff's  land  or  in  any  manner 
touch  or  interfere  with  his  premises ;  and  all  the  cdses  in  which 
equity  has  interfered  to  prevent  the  discharge  of  sewage  upon 
private  property  have  no  application.  The  prevailing  opinion 
at  General  Terra  indulges  in  that  misapprehension  and  has 
been  criticised  upon  the  argument  in  that  respect.  The  injury 
apprehended  is  not  that,  but  something  very  different.  Instead 
af  a  direct  trespass  it  is  a  consequential  damage  which  is 
threatened.  The  theory  of  the  findings  is  that  in  one  or  two, 
or  very  surely  in  three  years  after  the  branch  sewers  are  emp- 
tied into  the  Carroll  street  seXver,  and  have  become  largely  con- 
nected with  premises  along  their  lines,  the  discharge  at  the 
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mouth  of  the  Carroll  street  sewer  into  the  river  will  be  strewn 
along  its  banks  and  stranded  upon  low  lands,  and  tend  to  pro- 
duce offensive  and  unbealthj  odors,  tainting  the  air  and  plant- 
ing the  seeds  of  disease,  and  that  the  premises  of  the  plaintiff 
are  so  situated  as  to  be  pecaliarly  exposed  to  these  dangers  by 
reason  of  proximity.  The  evil  will  reach  the  plaintiff,  if  at  all, 
through  the  poisoning  and  infection  of  the  air,  and  not  from 
any  discharge  of  sewage  upon  his  lands,  or  any  deposit  of  it 
there  by  the  river  currents. 

The  findings  plainly  disclose  two  characteristics  of  this  ap- 
prehended danger.  It  is  not  inmiinent,  and  it  is  wholly  con- 
tingent and  not  inevitable.  No  immediate  danger  exists.  It  is 
found  to  be  possible  within  one  or  two  years,  but  not  certain  to 
occur  sooner  than  in  three  years.  Every  finding  which  prognosti- 
cates threatened  evil  is  qualified  by  the  phrase  "  in  time,"  which 
limits  it  to  some  indefinite  future  period ;  and  when  the  findings 
seek  to  fix  that,  they  postpone  it  as  a  certain  danger  for  three 
years.  But  they  leave  it  then  merely  a  contingency  depending, 
as  the  findings  express  it,  upon  the  condition  that  the  branch 
sewers  "  should  be  mainly  used  by  the  inhabitants  "  of  the  ad- 
joining streets.  Nobody  knows  when  they  will  bo  so  "  mainly 
used."  Houses  which  have  their  own  cess-pools  and  privy 
vaults  may  not  for  many  years  be  fitted  with  modern  closets 
and  sewer  connections.  Such  improvements  are  beginning  to 
be  questioned  for  their  own  evils  and  dangers,  and  may  come 
slowl}',  and  no  evidence  or  finding  indicates  the  probable  period. 
The  contingency  as  to  time  is  further  made  to  "  depend  very 
much  upon  the  quantity  of  water  used  in  the  sewer.''  The 
twenty-sixth  finding  of  the  trial  judge  explicitly  declares  that 
''  the  pernicious  effects  of  the  depositing  of  sewer  matter  at 
this  point  and  the  time  when  such  will  be  felt  are  dependent 
upon  various  uncertain  future  events;"  and  this  shows  that 
the  evil  itself  as  well  as  the  date  of  its  appearance  are  alike 
contingent  and  not  inevitable.  The  danger,  therefore,  which 
can  alone  support  this  injunction  is  in  the  air  of  an  uncertain 
and  indefinite  future.  Its  possible  coming  rests  upon  opinion 
and  speculation.    It  is  both  doubtful  and  remote.    Experience 
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only  can  test  the  question  satisfactorily,  and  meantime  a  eare- 
fullj  planned  system  of  sewerage  made  to  secure  health  and 
cleanliness  to  a  growing  city  is  maimed  and  disjointed. 

Such  a  result,  it  seems  to  us,  ought  not  to  be  sustained.  The 
restraining  force  of  a  court  of  equity  should  very  rarely,  in  the 
absence  of  fraud  or  bad  faith,  set  itself  above  the  discretion 
and  judgment  of  administrative  ofKoers  to  whom  the  law  com- 
mits a  decision.  (High  on  Injunctions,  §  1270.)  And  this  for 
the  evident  reason  that  a  reversal  of  their  judgment  is  but  say- 
ing that  the  court  judges  differently  upon  what  has  been  in- 
trusted to  another  discretion  and  simply  confronts  that  opinion 
with  its  own.  And  where  the  evidence  is  conflicting  and  the 
injury  doubtful,  eventual  or  contingent,  the  tribunal  intrusted 
by  the  law  with  the  plan  and  execution  ouglit  not  to  be  over- 
ruled. (Hilliard  on  Injunctions,  305 ;  Swett  v.  City  of  Troy, 
62  Barb.  630.)  "  Injury  material  and  actual,  not  fanciful  or 
theoretical,  or  merely  possible,  must  be  shown  as  the  necessary 
or  probable  results  of  the  action  sought  to  be  restrained." 
{People  V.  Canal  Board,  55  N.  Y.  397.)  The  injury  described 
in  the  findings  before  us  is  problematic,  distant,  merely  possible. 
Consistently  with  all  their  averments  it  may  never  occur, 
and  is  only  prophesied  upon  the  basis  of  the  happening  of  cer- 
tain contingencies  which  may  or  may  not  arise.  Meantime  a 
plan  of  improvement  looking  to  the  health  and  comfort  of  the 
city  Sind  its  inhabitants,  adopted  in  good  faith  by  the  municipal 
authorities,  with  the  aid  of  an  engineer  not  claimed  to  be  in- 
competent or  unskillful,  is  stopped  and  dismembered  and  the 
branch  sewers  left  useless,  to  tiie  inconvenience  of  all  desiring 
their  benefit.  For  three  years  at  least,  and  very  probably  for 
a  longer  period,  the  findings  leave  it  certain  that  no  evil  will 
result ;  and  if  upon  actual  experiment  it  is  found  that  sources 
of  danger  exist,  it  must  bo  presumed  that  the  constituted  au- 
thorities will  do  their  duty  and  adopt  some  plan  to  remove  it. 
Such  a  plan  the  court  below  suggests,  involving  a  very  serious 
increased  expense.  That  ought  not  to  be  forced  upon  the  city 
until  some  present  necessity  shall  compel.  To  sustain  this 
judgment  would  push  our  authority  beyond  its  limits  and 
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hamper  official  bodies,  making  public  improvements  beyond 
reason. 

So  much  of  the  judgment  of  the  General  Term  as  is  ap- 
pealed  from  should  be  reversed,  the  injunction  dissolved  and 
a  new  trial  granted,  cx>sts  to  abide  event. 

All  concur. 

Ordered  accordingly. 


Jambs  Murray,  Appellant,  v.  William  H,  Brard  et  al.,  Re- 
spondents. \^ 


lOS    5061 

An  agent  is  held  to  the  atmost  good  faith  in  his  deaUngs  with  his  princi-       't^     7« 
pal;  if  he  acts  adverselj  to  his  employer  in  anj  part  of  the  transaction, 
or  omits  to  disclose  any  interest  which  would  naturally  influence  his  con- 
duct in  dealing  with  the  subject  of  tbe  employment,  it  is  such  a  fraud 
upon  his  principal  as  forfeits  any  right  to  compensation  for  his  seryices. 

An  agent  may  nqt  act  as  such  in  a  transaction  where  he  has  an  interest  or 
employment  adverse  to  his  principal. 

Plaintiff,  a  timber  broker  in  New  York,  having  learned  that  a  company 
required  a  large  number  of  piles  and  were  about  to  advertise  for  bids 
from  timber  merchants  to  snpply  them,  visited  the  several  dealers  therein 
in  New  York  and  Brooklyn,  among  them  the  defendants,  obtained  prices 
and  under  the  inducement  that  he  would  act  for  them  respectively 
in  procuring  a  sale,  obtained  a  promise  from  each  that  if  he  secured  a 
sale  for  such  dealer  he  should  receive  an  agreed  commission.  Plaintiff 
did  not  inform  the  dealers  of  the  name  of  the  intended  purchaser,  or  that 
a  contract  could  be  obtained  only  by  competitive  bidding,  or  that  he  had 
effected  a  similar  understanding  with  other  dealers.  The  company  issued 
proposals,  and  sent  to  said  dealers,  including  defendants,  invitations  to 
compete  for  the  contract  Plain  tiff",  defendants  and  other  dealers  sub- 
mitted bids  for  the  contract,  which  was  awarded  to  defendants.  In  an 
action  to  recover  the  agreed  commission  wherein  the  above  facts  appeared, 
held,  that  plaintiff*  was  properly  nonsuited;  that  there  was  no  considera- 
tion  for  the  agreement;  also  that  there  was  a  suppression  of  material  facts 
on  the  part  of  plaintiff  in  making  the  contract;  and  that  it  was  against 
good  morals,  as  plaintiff  owed  duties  to  diff^erent  principals,  which  were 
conflicting  and  incapable  of  faithful  performance  by  the  same  person; 
also  held,  that  the  proof  failed  to  show  any  service  rendered  by  plaintiff 
to  defendant  in  efftacting  the  sale. 

(Argued  April  38, 1886;  decided  June  1, 1886.) 
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Appeal  from  judgment  of  the  General  Term  6f  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  9,  1884, 
which  a&med  a  judgment  in  favor  of  defendants,  entered  upon 
an  order  dismissing  the  complaint  on  triaL 

This  action  was  brought  by  plaintiff,  a  timber  broker,  to  re- 
cover commissions  for  services  alleged  to  have  been  rendered 
for  the  defendants  in  effecting  the  sale  of  about  four  thousand 
five  hundred  piles. 

The  material  facts  are  stated  m  the  opinion. 

Henry  D.  Hotchkias  for  appellant.  It  was  not  necessary 
for  i^laintiff  to  ask  to  go  to  the  jury.  His  exception  to  the 
ruling  of  the  court  was  sufficient.  {Stone  v.  Flower^  47  N. 
Y:  566 ;  Frecking  v.  RoUand^  53  id.  422.)  The  disposition 
made  of  the  case  by  the  trial  judge  amounted  in  effect  to  a  de- 
cision that,  as  a  matter  of  law,  the  plaintiff  had  not  produced 
sufficient  evidence  to  sustain  his  alleged  cause  of  action.  {Seo- 
fidd  V.  Hernandez,  47  N.  Y.  313 ;  Colt  v.  Siaath  Ave.  E.  R. 
Oo,y  49  id.  671.)  Upon  this  appeal  the  plaintiff  must  have 
the  benefit  of  all  the  facts  his  evidence  tended  to  prove. 
(  Wylie  V.  Marine  Nat,  Bk.^  61  N.  Y.  417.)  A  cancellation 
was  not  effected  by  defendants  merely  bidding  a  lower  prioe, 
no  effort  to  obtain  the  higher  price  having  been  made,  or  proof 
offered  that  it  could  not  have  been  obtained.  {Chilton  v.  But- 
ler,  1  E.  D.  Smith,  151-2 ;  Wylie  v.  Marine  Bk.y  61  N.  Y. 
415 ;  SibhdLd  v.  Bethlehem  1.  Co.,  83  id.  378.)  No  question  as 
to  invalidity  of  the  agreement  as  to  bidding  is  raised  by  the 
answer.  {Marsh  v.  Rusjselly  66  N.  Y.  288  ;  Dutch  v.  Harri- 
man,  37  Sup.  Ct.  306  ;  Jones  v.  North,  19  Eq.  Caa.  426.)  The 
law  will  not  presume  an  agreement  void  or  illegal,  or  against 
public  policy  when  it  is  capable  of  a  construction  which  will 
make  it  valid.  {Curtis  v.  Gokey,  68  N.  Y.  300.)  The  agree- 
ment between  these  parties  was  not  intended  to,  nor  could  it 
have  had  any  tendency  to  reduce  the  number  of  bidders  or  pre- 
vent the  work  from  being  let  to  the  lowest  bidder.  {Kearney 
V.  Tayl<yr,  15  How.  [U.  S.]  494.)  The  agreement  at  the  most 
made  the  parties  joint  bidders,  and  a  joint  proposal  the  result 
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of  honest  co-operation,  though  it  might  prevent  the  rivalry  of 
the  partita  and  thus  lessen  competition,  is  not  an  act  forbidden 
by  public  policy.  {Atchison  v.  MaUan^  43  N.  Y.  151.)  No 
matter  how  slight  the  service  performed  by  the  plaintiff,  such 
service  was  good  consideration  for  the  defendant's  promise  to 
pay.     {LampUigh  v.  Brathwait^  1  Smith's  Lead.  Cas.  67.) 

Thomas  jK  P<?«r«aK  for  respondents.  In  order  to  entitle 
plaintiff  to  recover,  he  should  prove  his  authority  to  act  for 
defendants,  and  that  his  agency  was  the  procuring  cause  of  the 
sale,  i.  e.j  that  he  discovered  the  purchaser,  started  the  negotia- 
tions between  the  parties  and  a  closing  of  the  bargain  as  the 
result  of  his  agency.  {StiU/mom  v.  Mitohellj  2  Robt.  623 ; 
Chilton  V.  BtUtePj  1  E.  D.  Smith,  150 ;  Q-oodspeed  v.  Robin- 
son^ 1  Hilt.  423.^  Simply  calling  attention  to  the  matter  is 
insuflBcient.  {Halley  v.  Townsendy  16  How.  Pr.  125;  C ash- 
man V.  Gow^  1  Hill,  356 ;  Pierce  v.  Tliomas^  4  E.  D.  Smith, 
354.)  Plaintiff  does  not  even  prove  that  he  first  called  defend- 
ants' attention  to  the  matter,  and,  therefore,  it  was  proper  for 
them  to  act  as  they  did.  (  Wylie  v.  Marine  Nat,  Bk.^  61  N. 
Y.  415  ;  Frazer  v.  "WycTcoff,  63  id.  445 ;  Sihlald  v.  BethUhem 
r  Co.y  83  id.  378.)  The  arrangement,  as  alleged  by  plaintiff, 
to  both  bid  the  same  amount  was  void  as  being  against  public 
policy,  there  being  no  valid  consideration  on  plaintiff's  part  for 
the  payment  to  be  made  to  him.  {Doolin  v.  Ward^  6  Johns.  194; 
Wilbur  V.  HoWy  8  id.  444 ;  Woodworth  v.  Bennett^  43  N. 
Y.  273.) 

KuGKR,  Ch.  J.  The  claim  in  this  case  presents  a  novel  in- 
dustry and  one  which,  if  successful,  would  promise  to  be 
the  source  of  profit  to  its  prosecutors,  without  much  expen- 
diture of  time  or  money.  The  plaintiff,  a  timber  broker, 
learning  that  the  Hamburg  American  Packet  Company  was 
about  to  build  a  pier,  requiring  a  large  number  of  piles  in  its 
construction,  and  to  advertise  for  bids  from  timber  merchants 
to  supply  them,  visited  the  several  dealers  in  such  materials  in 
New  York  and  Brooklyn,  and  obtained  prices  therefor,  and 
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Tinder  the  inducement  that  he  would  act  for  them  respectively 
in  securing  a  sale  of  piles,  obtained  promises  from  each  that  if 
he  secured  a  sale  for  such  dealer,  he  should  receive  a  commis- 
sion of  twenty-five  cents  on  each  pile  sold.  He  did  not  inform 
the  dealers,  of  the  name  of  the  intending  purchaser,  or  the  fact 
that  a  contract  could  be  obtained  only  by  comj>etitive  bidding, 
or  that  ho  had  effected  a  similar  understanding  with  other 
dealers.  The  company  soon  thereafter  issued  proposals  for 
the  supply  of  piles,  and  sent  invitations  to  dealers  generally, 
among  whom  were  the  defendants,  to  compete  for  a  contract 
for  the  piles  required.  A  number  of  persons,  among  whom 
were  the  plaintiff,  the  defendants  and  other  dealers,  submitted 
bids  for  such  contract,  and  after  a  canvass  of  such  proposals  by 
the  company's  engineer,  he  awarded  the  contract  to  the  defend- 
ants. The  defendants  having  refused  to  pay  the  plaintiff's  claim 
for  commissions,  this  action  was  brought  to  recover  them. 

On  the  trial  the  plaintiff  was  nonsuited  upon  the  gmund 
that  there  was  no  consideration  for  the  promise  to  pay 
commissions.  We  think  the  judgment  was  properly  ordered 
on  that  ground,  and  that  it  can  also  be  sustained  upon  the 
ground  of  fraudulent  suppression  of  material  facts  by  the 
plaintiff  in  making  the  contract,  as  well  as  that  it .  was  co^ 
tra  honm  mores.  The  plaintiff,  while  assuming  to  act  for 
the  defendants  in  obtaining  the  contract  of  sale,  was  in  fact 
under  equal  obligations,  to  competing  dealers,  to  assist  them  in 
effecting  the  same  sale.  Thus  if  the  plaintiff's  services  could 
have  been  of  advantage  to  any  one,  he  was  under  the  necessity 
of  being  treacherous  to  one  employer  or  another.  An  agent  is 
held  to  uberrima  fides  in  hiJi  dealings  with  his  principal,  and  if 
he  acts  adversely  to  his  employer  in  any  part  of  the  transaction, 
or  omits  to  disclose  any  interest  which  would  naturally  influence 
his  conduct  in  dealing  with  the  subject  of  the  employment,  it 
amounts  to  such  a  fraud  upon  the  principal,  as  to  forfeit  any 
right  to  compensation  for  services.  (Story  on  Agency,  §§  31 
334;  Story's  Eq.  Jur.,  §  815  ;  Ewell's  Evans  on  Agency,  268; 
Dunlap  Paley  on  Agency  105,  106  ;  Gamian  v.  Beaeh^  63  N. 
Y",  97, 100.)   It  is  an  elementary  principle  that  an  agent  cannot 
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take  upon  liimself  incompatible  duties,  and  characters,  or  act  in 
a  transaction  where  he  has  an  adverse  interest  or  employment. 
(iV^.  T.  CerU.  Im.  Co.  v.  NaU  Pro.  Ins.  Co.,  14  N.  Y.  85; 
EwelPs  Evans  on  Agency,  14;  Oreenwood  v.  Spring,  54  Barb. 
375  ;  Neuendorf  v.  World  Mat.  Life  Ins.  Co. ,  69  N.  Y.  889.) 
In  such  a  case  he  must  necessarily  bo  unfaithful  to  one  or  the 
other,  as  the  duties  which  he  owes  to  his  respective  principals 
are  conflicting,  and  incapable  of  faithful  performance  by  the 
same,  person.  Tlie  plaintiff  in  this  case  was  a  bidder  for  the 
contract,  and  if  he  succeeded  in  obtaining  it  himself,  and  liad 
not  the  piles  to  fulfill  it,  he  was  under  equal  obligations  to 
several  different  persons  to  employ  their  piles  in  its  perform- 
ance. Some  or  all  of  his  principals  must  have  been  disappointed 
by  him,  and  he  would  have  been  under  the  necessity  of  violat- 
ing his  obligations,  to  some  of  his  employers.  Such  conduct  is 
violative  of  the  plainest  principles  of  morality  and  fair  dealing, 
and  cannot  be  sustained  by  a  court  of  justice. 

Neither  does  the  proof  show  that  he  rendered  any  service  to 
the  defendants  in  effecting  the  sale.  His  situation  rendered 
him  incapable  of  serving  the  defendants  to  advantage  even  if 
he  had  desired  to  do  so,  but  the  evidence  fails  to  show  any 
effort  on  his  part  to  sell  the  defendants'  property.  He  did 
attempt  to  sell  his  own  property,  or  secure  the  contract  for 
furnishing  piles,  but  whether  this  was  done  for  the  defendants' 
benefit  or  not,  does  not  appear.  As  we  have  seen, he  was  under 
contract  obligations  to  others  as  well  as  to  the  defendants,  and 
it  does  not  lie  in  his  mouth  to  allege  that  he  intended  to  de- 
fraud others  for  the  benefit  of  the  defendants.  There  was  no 
evidence  showing  a  performance  by  the  plaintiff  of  the  obliga- 
tions of  his  contract  with  defendants  and  he  was,  therefore, 
properly  nonsuited  on  the  trial. 

The  judgment  should  be  affinned. 

All  concur. 

Judgment  affirmed. 
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Thr  People  of  the  State  op  New  York,  Jlespondent,  v. 
KoRTRiGHT  Cruger,  Appellant. 

Where  the  owner  of  personal  property  iatrusta  it  to  another,  to  procure  a 
loan  thereon,  and  the  latter  procurea  the  loan  as  authorized,  his  omission 
to  acconnt  for  or  appropriation  of  the  proceeds  of  the  loan  will  not  sustain 
an  indictment  against  him  for  larceny  of  the  property. 

Where,  therefore,  upon  the  trial  of  an  indictment  for  larceny  of  a  diamond 
pin  there  was  evidence  tending  to  show  that  the  prosecutor  delivered 
the  pin  to  defendant  to  procure  a  loan  thereon,  and  that  defendant  did 
do  so,  Tield,  a  refusal  of  the  court  to  charge  the  jury  that  if  they  believe 
the  complainant  was  authorized  to  and  did  procure  a  loan  upon  the  pin 
as  authorized,  they  could  not  convict  under  the  indictment,  was  error. 

People  V,  Cruger  (38  Hun,. 500),  reversed. 

(Argued  April  29, 1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  8,  1886,  which  affirmed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  of  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  grand  larceny  in  the  second  degree.  (Reported  below, 
38  Hun,  500.) 

The  material  facts  are  stated  in  the  opinion . 

Morris  A,  Tijng  for  appellant  Unless  a  trespass  was  com- 
mitted the  offense  cliarged  in  the  indictment  was  not  made 
out.  {Thoime  V.  Turck,  94  X.  Y.  90,  95 ;  People  v.  Plath, 
100  id.  590.)  Evidence  of  embezzlement  will  not  support  a 
conviction  of  larceny.  {Comm.  v.  Siynpson^  9  Mete.  13S,  142; 
Comm.  V.  King,  9  Cush.  284,  287.)  The  pin  being  lawfully 
in  defendant's  possession,  with  the  consent  and  express  author- 
ity of  the  owner,  for  the  purpose  of  procuring  a  loan,  there 
could  bo  no  donviction  under  the  indictment  for  larceny  of  it. 
{Comm.  V.  Steams^  2  Mete.  347.) 

liandolph  B,  Itartine  for  respondent.  The  defendant  may 
not  now  avail  himself  of  any  variance  between  the  indictment 
and  the  proof,  even  if  the  indictment  does  set  forih  a  coir\mon- 
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law  larceny,  and  the  proof  was  of  a  misappropriation  of  prop- 
erty by  an  agent.  (Code  of  Orim.  Pro.,  §§  466,  467 ;  Case  v. 
PeopU,  6  Abb.  (N.  O.)  151 ;  PeopU  v.  Conray,  97N.  T.  62; 
People  V.  Cbaj,  70  id.  600;  Dickerson's  Quarter  Sessions, 
269.) 

Danfobth,  J.  The  conviction  is  for  stealing,  on  the  10th 
of  March,  1885,  a  diamond  pin,  the  property  of  one  Porteous. 
It  appeared  in  evidence  that  the  defendant  was  engaged  in  the 
business  of  buying  and  selling  jewelry,  and  of  effecting  loans 
upon  personal  property;  that  before  the  time  in  question  there 
had  been  dealings  between  the  parties  in  relation  to  the  pin, 
but  on  that  day  it  was  in  the  possession  and  under  the  sole 
control  of  Porteous,  who,  as  he  testified,  left  it  with  the  de- 
fendant to  be  sold,  but,  according  to  the  testimony  of  tlie  de- 
fendant, Porteous  wanted  him  to  procure  a  loan  upon  it,  and 
did  not  direct  a  sale.  It  also  appeared  that  at  the  police  court, 
on  the  26th  of  April,  1886,  at  an  examination  concerning  the 
same  transaction,  Porteous  was  asked  this  question :  "  You 
authorized  a  loan?"  and  answered  ''Yes,  sir,  when  he"  (the 
defendant)  "  suggested  either  a  loan  or  a  sale."  Other  circum- 
stances In  evidence  sustain  the  defendant's  version,  and  there 
are  some  which  might  impair  the  credit  of  the  complainant  as 
a  witness.  There  was  sufficient  evidence  that  the  defendant 
did  procure  the  loan  from  one  Hawkins.  At  the  close  of  the 
testimony  the  defendant  moved  for  a  direction  of  a  verdict  of 
acquittal,  on  the  ground  that "  the  indictment  charges  distinctly 
a  larceny  of  a  certain  particular  pin,  and  the  evidence  being 
perfectly  clear  that  the  pin  was  left  with  the  defendant  for  the 
purpose  of  procuring  a  loan  on  it,  that  he  did  procure  a  loan 
on  it,  acting  exactly  within  the  scope  of  his  authority,  and  do- 
ing precisely  what  it  was  left  with  him  for,  he  cannot  bo  con- 
victed under  this  indictment  of  the  larceny  of  this  pin." 

The  court  denied  the  motion,  saying:  "The  complainant 
claims  that  there  was  no  such  authority  conferred  upon  him," 
(the  defendant)  "  that  it  was  left  with  him  for  the  purpose  of 
sale  and  not  for  the  purpose  of  pledging." 
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The  defendant  then  asked  the  court  to  charge  the  jnry 
as  follows :  "  The  indictment  being  for  the  larceny  of  a  cer- 
tain pin,  if  the  jury  believe  that  the  complainant,  being  the 
owner  of  the  pin,  authorized  the  defendant  to  obtain  a  loan 
upon  it,  and  the  defendant  did  actually  obtain  that  loan  from 
Mr.  Hawkins  (the  witness  who  has  testified),  as  authorized  by 
the  complainant,  they  cannot  convict  the  defendant  under  this 
indictment  of  the  larceny  of  the  pin." 

The  court  declined  to  do  so.  The  exception  then  taken  pre- 
sents the  only  question  wo  think  it  necessary  to  consider.  The 
proposition  presented  by  the  request  negatived  evcrj  ingredient 
of  the  offense  charged,  and  if  found  in  favor  of  the  defendant 
would  have  made  a  conviction  impossible.  If  the  owner  in- 
tended to  part  with  the  property  for  a  special  purpose,  and 
the  defendant  used  it  only  in  the  way  prescribed,  it  could  not 
be  said  to  be  stolen.  There  could  have  been  neither  a  false 
pretense  nor  a  felonious  taking  on  his  part.  It  is  said,  how- 
ever, by  the  learned  counsel  for  the  respondent,  that  tlie  re- 
quest asked  too  much,  because  it  did  not  take  in  the  possible 
intent  of  the  defendant,  '^at  the  time  of  procuring  the  loan,'* 
to  appropriate  the  proceeds  to  his  own  use.  This  by  no  means 
answers  the  exception,  for  if  found  according  to  the  proposi- 
tions of  the  request,  it  would  appear  that  the  defendant  re- 
ceived the  property  lawfully  and  disposed  of  it  according  to 
the  wish  of  the  owner,  that  he  not  only  obtained  the  loan,  but 
obtained  it  as  authorized.  The  request  might  have  been  am- 
plified, but  it  was  unambiguous,  and  contained  a  proposition 
good  in  law  and  to  the  benefit  of  which  the  defendant  was 
entitled.  An  omission  to  account  for  the  proceeds  of  the  loan 
could  not,  by  relation,  change  the  voluntary  act  of  the  owner 
in  parting  with  the  pin  into  a  larcenous  taking  by  the  defend- 
ant, nor  sustain  the  allegation  upon  which  the  indictment 
stood,  that  the  defendant  "  feloniously  did  steal,  take  and  carry 
away"  the  property  in  question.  There  may  have  been  a 
breach  of  trust  and  even  fraudulent  conversion  of  the  pro- 
ceeds of  the  loan,  but  that  does  not  constitute  the  offense 
charged.     The  exception  was  well  taken. 
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The  judgment  and  conviction  should,  therefore,  be  reversed 
^nd  a  new  trial  granted. 
All  concur. 
Judgment  and  conviction  reversed. 


JsANKBTTJQ  Cosss,  Kespondeut,  v.  Joshua  S.  Peok  et  ai.,  Ap- 
pellants. 

Parol  evidence  maj.  not  be  given  of  the  negotiations  wliich  preceded  or 
conversatioDS  whicti  accompanied  the  making  of  a  written  contract,  in 
relation  to  the  subject-matter  thereof,  unless  necessary  to  explain  ambigu- 
ous provisions,  the  meaning  of  which  cannot  be  ascertained  with  certainty 
bj  the  inspection  of  the  written  instrument. 

By  a  written  contract  between  the  parties  plaintiff  sold  to  defendants  two 
million  brick,  to  be  delivered  by  two  vessels  named,  "  or  other  boats  of 
equal  capacity,"  in  case  they  were  withdrawn,  '*  beginning  about  June 
1,  1886,  and  vessels  to  run  steadily  thereafter."  In  an  action  to  recover 
for  brick  delivered  under  the  contract  defendants  set  up  as  a  counter- 
claim a  breach  on  the  part  of  plaintiff,  and  proved  a  delivery  in  June 
by  plaintiff  to  other  parties  of  a  cargo  of  brick  carried  by  a  vessel 
which  had  been  substituted  in  place  of  one  of  those  named  in  the  con- 
tract. Over  five  hundred  thousand  brick  were  delivered  in  June.  Plain- 
tiff claimed  a  modification  of  the  contract  and  was  permitted  to  prove, 
under  objection  and  exception,  that  the  oral  bargain  preceding  the  sign- 
ing of  the  contract  was. for  the  delivery  of  only  five  hundred  thousand 
brick  each  month,  and  that  immediately  after  the  contract  was  presented 
to  and  signed  by  plaintiff,  her  agent  read  it  over  a  second  time  and  called 
the  attention  of  defendants'  agent  to  the  omission  of  a  provision  limiting 
the  delivery  to  five  hundred  thousand  per  month,  but  on  the  assurance 
of  said  agent  that  a  delivery  of  that  number  would  be  satisfactory, 
nothing  further  was  done ;  also,  that  a  few  days  after  executing  the 
contract,  upon  complaint  of  plaintiff's  agent  that  it  was  not  drawn 
according  to  the  agreement,  defendants*  agent  stated  that  all  the  plaintiff 
had  to  do  was  to  send  five  hundred  thousand  brick  a  month  and  defend- 
ants would  be  perfectly  satisfied.  Held  error;  that  the  evidence  was 
inadmissible  to  limit  the  obligation  of  the  plaintiff  as  stated  in  the  writ- 
ten  contract ;  that  the  contract  made  the  carrying  capacity  of  the  vessels 
running  steadily  and  not  a  specified  number  of  brick  a  month,  the  measure 
of  the  deliveries  until  the  whole  number  should  be  furnished  ;  also,  that 
the  evidence  did  not  tend  to  show  a  modification  of  the  contract  and  so 
was  not  competent  upon  that  issue. 
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AIbo  Tield,  a  ref  asal  of  the  court  to  charge,  that  to  establish  a  modification 
of  the  contract  it  must  be  shown  that  there  was  a  new  agreement  made 
subsequent  to  its  execution  and  delivery,  was  error. 

(Argued  April  29, 1886  ;  dedded  June  1, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  18,  1884,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  npon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  from  defendants  for  brick  sold  and  delivered. 

The  material  facts  are  stated  in  the  opinion. 

George  S.  Hamlin  for  appellants.  The  court  erred  in  permit- 
ting parol  evidence  of  the  original  contract  between  the  parties. 
{Cox  V.  Bennett,!  Green,  167;  Pollen  v.  LeEoy^ZO  N. 
T.  560 ;  Greeul.  Ev.,  §§  277,  282.)  The  admission  of  evi- 
dence to  reform  the  contract,  under  the  circumstances,  would 
be  in  disregard  of  all  rules  of  pleading  and  evidence.  {Marsh 
V.  McNair,  99  N.  Y.  180 ;  Mott  v.  Richtmyer,  57  id.  59 ; 
Bvsh  V.  Tillyy  49  Barb.  599  ;  Maker  v.  Eibemia  Ins.  Co.y  67 
N.  Y.  283,  291.)  The  allegation  of  a  subsequent  modification 
of  the  written  contract  did  not  obviate  the  objection8(  to  the  parol 
evidence.  (Greenl.  Ev.,  §  303  ;  Cowen  and  Hill's  Note,  n.  985, 
p.  1478  ;  La  Farge  v.  Eickett^  5  Wend.  187 ;  Frost  v.  Ever- 
ett, 5  Cow.  497,  468 ;  Cox  v.  Bennett,  1  Green,  167-8.)  It 
is  onlj  when  the  language  is  ambiguous  that  the  court  is  at 
liberty  to  arrive  at  the  intent  of  the  parties  by  construction. 
(2  Pars,  on  Cont.  [4th  ed.]  11 ;  Broom's  Leg.  Max.  [6th  Am. 
ed.]  456 ;  White  v.  Moyt,  73  K  Y.  512 ;  Pitney  v.  Ghns 
FaUa  Ins.  Co,,  65  id.  17;  Marston  v.  Cope,  28  id.  180;  Jus- 
tice V.  Lang,  52  id.  326.) 

P.  Cantine  for  respondent.  Although  the  complaint  did 
not  ask  for  a  reformation  of  the  contract,  yet,  under  the  evi- 
dence, we  are  entitled  to  it,  as  that  issue  can  be  tried  in  the 
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same  action,  to  ref onu  the  contract  and  enforce  it.  {Maker  v. 
Hibemia  Ins,  Co,y  67  N.  T.  283.)  Parol  evidence  is  admis- 
sible to  contradict  or  vary  a  writing  where  it  is  founded  in  a 
mistake  of  material  facts,  or  if  it  speaks  by  mistake  a  different 
language  from  what  the  parties  intended,  this  may  be  shown  in 
a  bill  to  reform  the  writing  and  correct  the  mistake.  (1  Greenl. 
Ev.,  §§  302,  303,  304 ;  Homer  v.  Guardian  Life  Ins.  Co.^ 
67  N.  Y.  478 ;  Penchiser  v.  Phcmix  Ins.  Co.,  65  id.  195 ; 
Clark  V.  Dales,  20  Barb.  64 ;  Gilbert  v.  Borden,  6  Lans.  219 ; 
Van  Tuyl  v.  West  F.  Ins.  Co.,  55  N.  Y.  657 ;  Myer  v.  Lathrop, 
73  id.  315,  321 ;  Albany  City  Sav^gs  Bh.  v.  BurdicTc,  87  id. 
40  ;  WariTig  v.  Sanhom,  82  id.  604 ;  Jvliande  v.  Chaffee,  92 
id.  529.)  An  agreement  by  parol  to  modify  a  written  agree- 
ment can  be  made  immediately  after  its  execution  and  before 
tlie  parties  separate.  {Field  v.  Mann,  42  Vt.  61.)  What 
took  place  before  the  writing  was  executed  is  proper  evi- 
dence as  bearing  on  the  question  of  modification.  {Collins  v. 
Lester,  16  Ga.  410.)  The  cases  holding  that  modification  may 
be  made  by  parol  have  not  engrafted  an  exception  to  it  that  it 
cannot  apply  to  contracts  in  writing  under  the  statute  of  frauds. 
{GlarTc  v.  Dales,  20  Barb.  43,  63,  64 ;  Stone  v.  Sjprange,  id. 
515-IG  ;  Keating  v.  Price,  1  Johns.  Gas.  22 ;  Young  v.  Hunr- 
ter,  2  Seld.  207-8 ;  Stems  v.  Hull,  6  Gush.  31 ;  McKnight  v. 
Durdop,  1  Seld.  537 ;  Vincent  v.  Germmid,  11  Johns.  283 ; 
Marsh  V.  Hyde,  3  Gray,  331.)  If  there  is  only  a  partial  failure 
of  performance  by  one  party  to  a  contract  for  which  there  may 
be  a  compensation  in  damages,  the  contract  is  not  put  at  an 
end.  {Franklin  v.  Miller,  4  A.  &  E.  599  ;  Snook  v.  Fries, 
19  Barb.  313 ;  SickelsY.  PattUon,  14  Wend.  257;  Tipton  v, 
Fetner,  20  N.  Y.  423 ;    Whithers  v.  Reynolds,  2  B.  &  A.  882.) 

Andrews,  J.  The  rule  that  parol  evidence  is  inadmissible 
to  add  to  or  vary  the  terms  of  a  written  contract,  precludes 
evidence  of  the  negotiation  which  preceded  or  conversations 
which  accompanied  the  making  of  it  in  relation  to  the  subject- 
matter  thereof,  unless  necessary  to  explain  ambiguous  pro- 
visions, the  meaning  of  which  cannot  be  ascertained  with  cer- 
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tainty  by  an  inspection  of  the  written  instrument.  We  think 
the  trial  judge  in  his  refusals  to  charge,  failed  to  properly  en- 
force this  familiar  principle  in  the  law  of  evidence.  By  the 
written  contract  the  plaintiff  sold  to  the  defendants  two 
million  hard  brick,  to  be  delivered  "  by  barge  Rdief  and 
sloop  Clinton^  or  other  boats  of  equal  capacity,  in  case  Relief 
or  Olmton  is  withdrawn,  beginning  about  June  1,  1881,  and 
vessels  to  run  steadily  thereafter."  The  complaint  sets  forth 
the  written  contract,  and  alleges  that  it  was  silbsequently  modi- 
fied by  a  verbal  agreement  between  the  parties  to  the  effect 
that  the  plaintiff  should  not  be  required  to  deliver  more  than 
five  hundred  thousand  brick  per  mouth.  It  then  avers  a  de- 
livery of  five  hundred  and  fifteen  thousand  three  hundred  and 
sixty^ix  brick  prior  to  June  30,  ,1881,  pursuant  to  the  modified 
contract ;  that  the  defendants  on  that  day  refused  to  pay  the 
balance  of  $945.99  then  due  for  the  brick  previously  delivered, 
except  on  the  condition  that  the  plaintiff  would  give  security 
for  future  deliveries,  and  alleges  performance  on  the  part  of  the 
plaintiff,  and  demands  judgment  for  the  sum  of  $945.99. 
The  defendants  in  their  answer  deny  that  the  contract  was 
modified,  or  that  it  had  been  performed  by  the  plaintiff,  and 
as  a  counter-claim  allege  a  breach  of  the  contract  by  the  plain- 
tiff in  not  delivering  the  remainder  of  the  brick  contracted 
for,  resulting  in  damage  to  the  defendants. 

It  was  conceded  on  the  trial  tliat  the  plaintiff  delivered  on 
the  contract  only  the  five  hundred  and  fifteen  thousand  three 
hundred  and  sixty-six  brick  mentioned,  and  it  was  insisted 
in  her  behalf  that  she  was  excused  from  making  further 
deliveries  by  the  refusal  of  the  defendant  on  the  30th  of  June, 
1881,  to  pay  the  $945.99  except  on  the  condition  of  giving 
security  for  future  performance,  an  obligation  not  imposed  by 
the  contract.  The  defendants  on  their  part  denied  that  they 
had  exacted  security  as  a  condition  of  making  the  payments 
required  by  the  contract,  and  they  insisted  that  under  the  con- 
tract the  plaintiff  was  bound  to  deliver  to  them  all  brick  carried 
by  the  "  Relief  ^^  and  "  Glintony^  or  any  vessel  or  vessels  sub- 
stituted therefor,  until  the  whole  quantity  provided  for  by  the 
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contract  was  supplied,  and  that  the  plaintiff  prior  to  the  30th 
of  June,  1881,  had  broken  the  contract  by  delivering  to  other 
parties  a  cargo  carried  by  the  "  Carrie  Chimee^'^  a  vessel  which 
had  been  substituted  for  the  "  Clinton^^  withdrawn.  In  sup- 
port'of  their  counter-claim  the  defendants  proved  that  on  the 
30th  of  June  brick  had  advanced  in  price,  and  that  up  to  the 
last  of  September  the  market  price  in  New  York  was  con- 
siderably greater  than  the  price  fixed  in  the  contract,  and  that 
the  cargo  of  the  "  Carrie  Crumee  "  was  delivered  to  other  parties. 
The  plaintifE  on  the  trial  anticipated  and  sought  to  avoid  the 
defense  that  deliveries  had  not  been  made  as  fast  as  required 
by  the  contract,  by  giving  proof  upon  the  issue  of  modification 
alleged  in  the  answer.  In  support  of  this  issue  she  was  per- 
mitted to  show,  under  objection,  that  the  oral  bargain  which 
immediately  preceded  the  signing  of  the  contract,  was  for  the 
delivery  of  only  five  hundred  thousand  brick  in  each  month,  and 
that  immediately  after  the  contract  had  been  presented  to  and 
signed  by  the  plaintiff,  the  plaintiffs  agent  read  it  over  a  second 
time  and  called  the  attention  of  Martin,  who  acted  in  the  trans- 
action for  the  defendants,  to  the  omission  of  a  provision  limit- 
ing the  deliveries  to  five  hundred  thousand  brick  a  month ;  that 
they  then  figured  up  the  capacity  of  the  two  vessels  at  five 
hundred  thousand  a  month,  and  on  Martin's  assurance  that  a 
delivery  of  that  number  each  month  would  be  satisfactory  to 
the  defendants,  nothing  further  was  done,  or  to  use  the  lan- 
guage of  the  witness,  "we  let  it  go  at  that."  It  does  not 
appear  that  the  written  contract  had  been  delivered  before  this 
conversation  occurred.  The  oral  bargain,  the  drawing  and 
execution  of  the  written  contract,  and  the  conversation  alluded 
to  took  place  at  the  same  interview,  the  whole  transaction 
occupying  but  a  few  moments.  The  plaintiff's  agent  further 
testified  that  he  saw  Martin  a  few  days  afterward  and  said  to 
him  that  the  contract  was  not  drawn  according  to  the  agree- 
ment, and  that  Martin  replied,  "  All  you  have  to  do  is  to  send 
us  five  hundred  thousand  brick  a  month,  and  we  are  perfectly 
satisfied,"  to  which  the  plaintiffs  agent  responded  "  All  right." 
It  is  clear  that  the  oral  evidence  of  tlie  bargain  and  of  the 
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conversation  accompanying  the  making  of  the  written  contract, 
was  inadmissible  to  limit  the  obligation  of  the  plaintiff  there- 
under to  a  delivery  of  five  hundred  thousand  brick  per  month. 
The  admission  of  the  evidence  for  this  purpose  would  be  in  the 
very  teeth  of  the  settled  rule  to  which  we  have  adverted.  The 
contract  made  the  carrying  capacity  of  the  vessels  steadily  em- 
ployed, and  not  a  specified  number  of  brick  per  month,  the 
measure  of  the  deliveries  until  the  whole  number  should  be 
furnished.  It  is  the  clear  import  of  the  contract  that  the  plain- 
tiff should  make  deliveries  as  fast  as  they  could  be  made  by  the 
designated  vessels,  running  steadily  from  the  time  the  deliveries 
were  to  commence.  To  engraft  upon  the  writing  the  limitation 
indicated  by  the  oral  bargain,  would  be  to  add  a  new  term  to 
the  written  contract  qualifying  its  plain  meaning.  The 
trial  judge,  in  admitting  the  evidence,  recognized  the  gen- 
eral jprinciple  of  the  inadmissibility  of  parol  evidence  to 
vary  a  written  contract,  but  put  his  ruling  upon  the  ground 
that  the  evidence  was  competent  upon  the  issue  of  modifica- 
tion. The  evidence  of  what  was  said  when  the  writing  was 
executed  did  not  ^Ter  «^  tend  to  establish  this  issue.  That  a 
written  contract  may  be  modified  by  a  subsequent  new  and  dis- 
tinct oral  agreement,  upon  a  new  consideration,  is  unquestion- 
able. (Greenl.  Ev.,  §  303.)  But  the  oral  evidence  of  the 
bargain  and  of  the  explanation  accompanying  the  execution  of 
the  written  contract,  instead  of  showing  a  modification  of  the 
writing,  tends  to  show  simply  that  the  writing  never  expressed 
the  real  agreement  of  the  parties,  and  that  the  plaintiff,  know- 
ing the  codtents  of  the  writing,  assented  to  let  it  stand  unal- 
tered on  the  assurance  of  Martin  that  a  delivery  of  five  hundred 
thousand  brick  a  month  would  be  accepted  in  lieu  of  perform- 
ance according  to  its  terms.  The  evidence  might,  perhaps, 
be  pertinent  in  an  action  for  the  reformation  of  the  writ- 
ten contract,  but  this  relief  was  not  within  the  scope  of  the 
case  made  by  the  complaint,  and  the  case  was  tried  by  the 
plaintiff  upon  the  theory  that  the  non-delivery  of  the  cargo 
of  the  "  Carrie  Oumee  "  was  justified  by  the  verbal  agree- 
ment.    The  case  was  presented  to  the  jury  in  this  aspect 
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Assuming  that  the  oral  evidence  of  the  bargain  and  of  the 
conversation  between  the  parties,  contemporaneous  with  the 
writing,  was  competent  by  way  of  giving  color  and  support  to 
other  evidence  tending  to  show  a  subsequent  modification,  the 
court,  we  think,  erred  in  refusing  to  charge  certain  proposi- 
tions presented  by  the  counsel  for  the  defendants.  He  was 
requested  to  charge  that  what  took  place  between  the  parties, 
previous  to  or  at  the  time  of  the  execution  of  the  written  con- 
tract,  was  inadmissible  to  vary  or  modify  it,  and  that  to  establish 
a  modification  it  must  be  shown  that  there  was  a  new  agree- 
ment made  subsequent  to  the  execution  and  delivery  thereof. 
The  court  was  also  requested  to  charge  that  if  the  evidence, 
on  which  the  alleged  modification  of'  the  written  contract 
depends,  is  otily  of  what  took  place  contemporaneously  with 
the  execution  of  the  written  contract,  then  no  modification 
had  been  shown.  The  court  refused  to  charge  either  of  these 
propositions,  and  the  counsel  for  the  defendants  excepted. 
We  think  the  defendants  were  entitled  to  these  instructions. 
The  only  evidence  tending  to  show  a  modification  of  the  writ- 
ten agreement  subsequent  to  its  execution  is  found  in  the  testi- 
mony of  the  plaintiff's  agent,  that  at  the  interview  with 
Martin,  ten  days  or  more  after  the  contract  was  executed, 
Martin  consented  to  accept  a  monthly  delivery  of  five  hundred 
thousand  brick  as  a  performance  of  the  contract.  Such  consent, 
if  given,  operated  until  revoked  as  a  waiver  of  strict  perform- 
ance according  to  the  terms  of  the  written  contract.  But  the 
defendants'  agent,  Martin,  denied  that  such  an  interview  took 
place.  Upon  this  state  of  the  evidence  it  was  important  for 
the  defendants  that  the  jury  should  be  explicitly  instructed  as 
to  the  effect  of  the  parol  evidence  of  the  oral  bargain  and  the 
conversation  contemporaneous  with  the  writing.  That  evi- 
dence, disconnected  with  what  occurred  at  the  subsequent 
interview,  furnished  no  excuse  for  a  non-performance  of  the 
written  contract  according  to  its  terms.  The  trial  judge  in  his 
charge  nevertheless  seems  to  have  left  it  to  the  jury  to  deter- 
mine, upon  the  parol  evidence  of  the  bargain  and  the  con- 
temporaneous conversation,  whether  the  contract  had   been 
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modified.  In  this  posture  of  the  case  the  defendants  made  the  re- 
quests to  charge,  for  the  purpose  of  sharply  presenting  the  point, 
that  what  occurred  on  the  day  and  at  the  time  the  written  con- 
tract was  executed  did  not  independently  constitute  a  modifica- 
tion. The  claim  of  the  counsel  for  the  plaintiff  that,  assuming 
that  the  court  erred  in  its  refusal  to  charge,  nevertheless  the 
error  was  harmless,  for  the  reason  that  the  proof  establishes 
that  in  the  month  of  June  as  many  brick  were  delivered  by  the 
"jff^i^"  and  the  "  Carrie  Ournee^^  as  would  have  been 
delivered  by  the  "  Bdief^^  and  "  Glintony^  if  the  latter  vessel 
had  not  been  withdrawn,  and  that  the  contract  was  satisfied  by 
delivering  in  the  aggregate  as  many  brick  as  these  vessels, 
steadily  running,  could  have  delivered,  is  not  tenable.  It  does 
not  conclusively  appear  that  as  many  brick  were'  delivered  by 
the'' -ff^/i^*'andthe  ^Carrie  (?wrn^ "  as  would  have  been 
delivered  by  the  ^^ Rdief^^  and  the  '^  OUnton^^  during  the 
same  time. 

For  the  error  in  the  refusal  to  charge  the  judgment  should 
be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Albbbt  M.  Kalbfleiboh  et  al.,  Respondents,  v.  The  Loko 
Island  Railroad  CoMPAisnr,  Appellant. 

One  whose  premises  adjoin  a  railroad  is  not  chargeable  with  contribator/ 
negligence  simply  because  he  took  oat  of  doors  and  used  upon  his  premises 
an  inflammable  article  necessary  to  be  used  in  the  business  carried  on  on  the 
premises,  to  which,  through  the  negligence  of  the  railroad  company,  fire 
'  was  communicated  by  sparks  from  one  of  its  engines;  the  mere  location  of 
the  road  and  its  use  do  not  operate  as  a  prohibition  upon  certain  branches 
of  industry  in  its  vicinity,  which  may  be  endangered  by  such  use. 

(Argued  April  80,  1886;  decided  Junel,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  made  June  26, 1884,  which  affirmed  a  judg- 
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ment  in  favor  of  plaintiffs,  entered  on  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence on  the  part  of  defendant,  causing  the  destruction  of 
plaintiffs'  varnish  factory  by  fire. 

The  material  facts  are  stated  in  the  opinion. 

The  General  Term  held  that  it  was  not  negligence  for  plain- 
tiffs to  carry  on  a  varnish  factory  where  they  did  as  matter  of 
law,  and  that  as  the  defendant  had  omitted  to  ask  to  have  that 
question  submitted  to  the  jury,  and  had  not  excepted  to  the 
charge,  it  could  not  complain. 

William  J.  Kelly  for  appellant. 

William  M.  Dykman  for  respondents. 

Danfoeth,  J.  The  defendant,  at  the  clese  of  the  plaintiffs' 
case,  moved  the  trial  judge  to  dismiss  the  complaint  on  the 
ground  "  that  the  taking  out  of  the  inflammable  benzine  was 
contributive  negligence.  Also,  that  there  is  no  evidence  that 
the  fire  came  from  the  defendant's  engine."  The  motion  was 
denied,  and  an  exception  then  taken  raises  the  only  question  we 
can  consider*  It  appeared  that  the  plaintiff  was  the  owner  of 
certain  buildings  in  Brooklyn,  adjoining  the  tracks  and  station 
of  the  defendant,  which  he  leased  to  one  Lewis  Kupper,  who 
used  them  as  a  varnish  factory.  In  September,  1882,  the  latter 
was  engaged  in  making  black  varnish  and  had  commenced 
thintfing  it  down  with  benzine.  It  was  giving  off  vapor.  At 
that  time  defendant's  train  stopped  at  the  station  to  let  off  its 
passengers,  "  when,"  according  to  one  witness,  **  she  started  off 
again  and  commenced  to  puff,*'  and  he  says,  "I  saw  a  flash 
come  from  the  engine  right  into  the  kettle  and  it  was  all  on 
fire ; "  "  the  train  had  just  got  in  front  of  our  place  when  it 
catched  on  fire."  "  I  looked  up,"  he  says,  "  and  the  vapor  was 
afire."  This  was  about  one  o'clock.  The  fire  on  plaintife' 
premises  had  been  extinguished  at  eleven, 'and  there  was  no  fire 
in  the  neighborhood,  except  as  it  was  emitted  from  the  loco- 
SicKELS  —  Vol.  LVII.  66 
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motive.  That  its  condition  permitted  this  escape  was  estab- 
lished by  its  engineer,  who  testified  "  that  the  wire  netting  "  of 
the  smoke-stack  was  out  of  order;  *Mt  was,''  he  says,  "split 
lengthwise  of  the  smoke-box  abont  a  foot  and  a  half,  and 
throngh  working  the  engine  it  opened  it  out  and  made  a  space 
there,  I  should  say,  very  near  a  foot  wide  and  a  foot  and  a  half 
long  —  open  in  the  netting;  this  netting  is  supposed  to  be  a 
spark  arrester ;  it  is  right  underneath  the  smokenstack  on  the 
upper  part  of  the  smoke-box,  under  the  stack  on  the  inside  of  the 
smoke-box ;  that  was  the  only  thing  there  was  there  to  arrest  the 
sparks  ;  I  know  of  this  engine  having  set  fire  to  lots  of  fences 
and  one  thing  and  another  along  the  road  that  I  know  of;  I 
knew  it  would  set  fire  to  fences  about  the  b^inning  of  Septem- 
ber or  the  latter  part  of  August  of  the  same  year." 

On  cross-examination  by  defendant's  counsel,  he  testified 
that  a  week  before  the  fire  he  reported  this  break  when  it  first 
occurred  to  the  master  mechanic,  and  after  the  fire  it  was 
patched  up. 

"  The  effect  of  such  a  hole  as  I  have  described  would  be 
that  all  the  sparks  would  come  through  the  flues  and  would 
escape  through  the  opening,  where  if  the  vent  was  closed  the 
sparks  would  be  arrested ;  I  think  it  would  increase  the  amount 
of  sparks  thrown  largely  —  more.orless;  it  increased  the  sparks 
coming  out  of  this  engine." 

This  was  the  condition  of  the  case  when  the  motion  referred 
to  was  made,  and  it  is  a  complete  answer  to  it,  unless  the  mere  - 
location  and  use  of  a  railroad  are  to  operate  as  an  absolute  pro- 
hibition upon  certain  branches  of  industry  in  its  vicinity.  By 
purchase  such  dominion  might  be  acquired,  but  that  is  not  pre- 
tended. In  Fero  y.  Buffalo  and  State  Line  R.  R.  Co.  (22  N. 
T.  209,  215),  the  court  found  it  ditficult  to  maintain  the  proposi- 
tion that  one  could  be  guilty  of  negligence  while  in  the  lawful 
use  of  his  own  property  upon  his  own  premises,  but  in  the  case 
before  us  the  claim  is  advanced  that  the  mere  taking  out  and 
use  of  an  article  necessary  in  the  manufacture  carried  on  upon 
the  plaintiffs'  premises,  put  them  beyond  the  protection  of  the 
law.    In  view  of  the  fact  that  no  impediment  was  offered  to 
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the  freest  discharge  of  sparks  from  the  defendant's  engine, 
and  the  testimony  of  the  eye-witness  that  the  fire  causing  the 
injury  came  from  it,  the  two  grounds  on  which  the  defendant 
sought  to  arrest  this  case  were  equally  untenable.  {Fero 
Cme^  sujpra;  Cook  v.  CKarwplain  Transportation  Co,^  1 
Denio,  91.)  The  exception  is,  therefore,  unavailing.  But  the 
record  shows  that  the  plaintiffs  afterward  gave  evidence,  and 
the  case  was  submitted  to  the  jury  in  a  manner  satisfactory  to 
the  defendant,  and,  in  the  absence  of .  any  request  for  a  further 
charge,  it  must  be  presumed  that  the  instructions  given  cov- 
ered every  point  then  thought  by  the  defendant  to  be  material. 
No  exception  other  than  the  one  above  referred  to  was  taken 
at  the  trial. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Samuel  Massey  et  al.,  Respondents,  -y.  The  Mutual  Relief 
Society  of  Rochester,  New  York,  Appellant. 

There  ib  do  restriction  In  tlie  act  of  1875  (Chap.  267,  Laws  of  1875),  provid- 
ing "for  the  incorporation  of  societies  or  clubs  for  certain  lawful  pur- 
poses," which  requires,  where  a  society  is  organized  under  it  for  "  mutual 
benefit"  or  "  benevolent "  purposes,  that  the  benefits  or  benevolence  be 
confined  to  members  or  the  families  of  members. 

The  certificate  of  incorporation  of  defendant,  a  corporation  organized  under 
said  act,  stated  its  object  to  be  "  to  combine  the  efforts  of  all  of  its  mem- 
bers with  the  view  to  effect  mutual  relief,  aid  and  systematic  contribu- 
tions of  benevolence  and  charity  during  their  life-time,  and  to  their 
respective  families  when  rendered  necessary."  The  by-laws  organized  a 
system  similar  to  that  of  a  mutual  life  insurance  company,  the  contribu- 
tions  of  members  to  be  applied  to  the  payment  of  a  gross  sum  upon  the 
death  of  a  member,  to  any  person  he  may  designate;  if  no  beneficiary 
is  designated,  payment  is  to  be  made  to  his  legal  representatives.  H. 
made  application  for  membership,  designating  his  wife  and  M.,  the 
plaintiffs  herein,  as  the  beneficiaries,  the  amount  payable  upon  his  death 
to  be  paid  to  them  in  specified  proportions;  the  application  was  accepted 
and  the  usual  certificate  of  membership  issued  in  which  the  society  agreed 
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to  make  the  payments  aa  directed.  In  an  action  to  recorer  the  amount 
agreed  upon,  hsld,  that  the  designation  of  M.,  who  was  not  a  membef  of 
the  family  of  H.,  as  a  beneficiary,  was  not  in  contravention  of  the  act  or 
the  certificate  of  incorporation,  and  that  defendant  was  liable. 
State  V.  C.  0.  Jf.  R.  A*s*n  (29  Ohio  St.  899,408),  Fotmer'i  Appeal  (87  Penn. 
St.  183,  135),  distinguished. 

(Argued  April  80, 1886  ;  decided  June  1,  1886.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  the  third  Tuesday  of  November,  1884,  which 
affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon  a  ver- 
dict directed  by  the  court.     (Reported  below,  34  Hun,  254.) 

This  was  an  action  brought  upon  what  is  called  a  certificate 
of  membership  issued  by  tlie  defendants  to  one  John  Hopkin- 
son.  By  it,  in  consideration  of  representations  made  in  the 
application,  and  of  $6  paid  as  a  membership  fee,  and  of  certain 
sums  specified  to  be  paid  by  Hopkinson,  he  was  constituted  a 
member.  And  on  his  death,  after  due  notice  thereof;  etc.,  it 
was  agreed  that  defendant's  treasurer  would  pay^Elizabeth  Hop- 
kinson, wife  of  the  applicant,  one-fourth  and  Samuel  Massey 
or  his  legal  representatives  three-fourths  of  one  full  assessment 
for  each  membership  in  force  at  such  death,  not  to  exceed 
$2,000.  Hopkinson  died  January  27, 1882,  and  due  notice  was 
given.    At  his  death  one  full  assessment  exceeded  $2,000. 

The  defense  was  that  so  far  as  the  agreement  was  to  pay  to 
Massey,  who  was  not  a  member  of  Hopkinson  *s  family,  the  con- 
tract was  void. 

The  further  material  facts  are  stated  in  the  opinion. 

J.  M.  Dunning  for  appellant.  The  defendant's  articles  of 
incorporation,  providing  for  relief  to  families  of  members, 
formed  part  of  the  agreement  between  Hopkinson  and  the 
society,  to  which  he  assented  when  he  accepted  admission  into 
the  order.  {HeUeTJmrg  v.  Diet.  No.  1,  /.  0.  of  B.  B.^  94  N. 
T.  584 ;  Ang.  &  Ames  on  Corp.  [10th  ed.],  §  343 ;  1  Potter  on 
Corp.,  §  74.)  The  society  had  no  power  or  authority  to  issue  a 
certificate,  the  whole  or  any  part  of  which  was  to  be  payable  to 
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^nj  one  but  the  family  of  the  applicant.  (  Un,  Bridge  Go.  v. 
Trm/  <k  L.  R.  B.  Co.,  7  Lans.  240 ;  22  N.  Y.  286,  290,  291 ; 
Whitney  Arms  Co.  V.  Barlow  cfe  Ob.,  63  id.  70 ;  Aahbury  It. 
Carr.  <&  I.  Co.  v.  Reche,  44  L.  J.  Rep.  184 ;  0.  <&  L.  Cham. 
B.  Co.  V.  Yer.  cj6  C  By.  Co.^  6  Sup.  Ct.  [T.  &  0.]  488.) 
The  corporate  powers  of  the  association  are  limited  to  the 
carrying  into  effect  of  the  purposes  declared  by  its  charter. 
The  only  beneficiaries  for  whom  it  has  any  power  to  provide 
are  the  families  or  heirs  of  deceased  members.  {State  y.  Cen^ 
i/ral  0.  Mut.  B.  Aaso.,  29  Ohio  St.  401,  403,  405  ;  Ky.  Mae. 
Mut.  L.  I.  Co.  V.  MiUeTy  13  Bush,  494 ;  Folmer's  Appeal,  87 
Penn.  St.  135.)  By  the  terms  of  the  agreement  between  Hopkin- 
son  and  the  society,  he  had  no  right,  under  the  most  liberal 
construction  of  defendant's  charter,  to  designate  any  one  as  a 
beneficiary,  unless  the  latter  at  least,  in  part,  composed  his  (the 
member's)  family,  and  the  defendant  had  the  right  to  suppose 
that  Hopkinson  had  violated  no  part  of  the  agreement,  and  had 
designated  no  person  who  did  not  answer  to  the  requirements 
of  the  charter.  {UeUenburg  v.  Diet.  No.  1,  etc.,  94  N.  Y.  585, 
587,  588 ;  Duval  v.  Ooodson,  ISjj.  Ct.  App.,  23  Alb.  L.  J. 
479 ;  Masonic  Ins.  Co.  v.  Miller,  13  Bush,  494 ;  Ind.  Mut. 
B.  So.  V.  Clendinen,  44  Ind.  429.) 

Naihanid  C.  Moakior  respondents.  The  objection  that  no 
recovery  could  be  had,  as  to  the  $1,500  payable  to  Massey,  be- 
cause it  was  not  shown  that  he  had  a  pecuniary  interest  in  the 
life  of  Hopkinson,  or  was  not  shown  to  be  a  member  of  his 
family,  was  not  well  taken.  (Laws  of  1875,  chap.  267 ;  Laws 
of  1876,  chap.  53  ;  In  re  Heumaker^s  Estate,  1  Del.  Co.  Eep. 
636 ;  Piim^ey  v.  OUna  FaUe,  64  N.  T.  65 ;  34  Hun,  256-9; 
AUamlic  Bh.  v.  Sa/oery,  82  N.  Y.  307 ;  Kent  v.  QuickeHoer, 
etc.,  78  id.  160,  185-7;  Bider,  etc.,Y.  Boach,  97  id.  378, 
881;  Castle  v.  Leans,  78  id.  131,  135 ;  Whitney  Arms  Co.  v. 
Barlow,  63  id.  62  ;  McDonald  v.  Mut.  Benefit,  etc.,  29  Hun, 
87,  89,  91 ;  Oundlach  v.  Oermania,  etc.,  4  id.  339,  341 ; 
Hdlenburg  v.  Dist  No.  1,  94  N.  Y.  686 ;  Toe  v.  Ernoa^d 
Masonic,  etc,,  63  Md.  86 ;  StaU  v.  Faam&rs,  etc.,  25  N.  W. 
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Kep'r,  81.)  An  insurance  to  be  paid  to  one  in  trust  for 
a  beneficiary  in  whom  the  person  whose  life  is  insured  has 
an  interest  is  legal.  {Olmstead  v.  Keyea^  85  N".  Y.  593; 
Crawley's  Life  Ins.  24,  26;  Eha  parte  HougJUon^  17  Ves. 
253  ;  Wyman  v.  Wyman,  26  N.  T.  253,  256 ;  HerUmer^  etc., 
V.  Bice,  27  id.  163,  179,  180-1 ;  Smith  v.  Quinn,  90  id.  492, 
497-8;  Zappin  v.  Charter  Oaky  etc.,  58  Barb.  325,  343; 
May  on  Ins.,  §  111.)  A  creditor  has  an  insurable  interest. 
(Crawley's  Life  Ins.  24r-5,  25-6 ;  May  on  Ins.,  §§  76,  80, 
81.)  If  valid  when  made,  the  fact  that  the  interest  of  the 
beneficiary  in  the  life  ceases  does  not  render  the  policy  invalid, 
(Crawley's  Life  Ins.  27,  28 ;  Conn.  Mut.  Z.  Ins.  Co.  v.  ScJute- 
fer,  94  U.  S.  461;  7  Am.  Dec.  44;  Olmstead  v.  Keyes,  85  N. 
T.  598-9 ;  Ferguson  v.  Mass.  Life,  32  Hun,  306,  311,  312 ; 
Hettinger  v.  United  Brethren  Mut.  A.  So.^  1  Del.  Co.  Rep. 
466.)  If  originally  valid  it  continues  so  though  assigned  to 
one  having  no  interest  in  the  life.  {Sawls  v.  Am,  Mut.  L. 
Ins.  Co.j  27  K  Y.  282,  289 ;  Cannon  v.  NoHh,  eto.^  29  Hun, 
470,  472.)  The  person  whose  life  is  insured  may  insure  it 
payable  to  any  one  having  an  insurable  interest.  {Baker  v. 
Union,  43  N.  Y.  287 ;  Valton  v.  National,  20  id.  32 ;  Bawls 
V.  Am.  Mut.  L.  Ins.  Co.,  27  id.  282.)  If  the  person  whose 
life  is  insured  insures  his  own  life  payable  to  another,  it  is  valid 
though  the  appointee  have  no  interest.  {Olmstead  v.  Kcyes, 
85  N".  Y.  593,  598,  600 ;  Hogle  v.  Guardian  Z.  Ins.  Co.,  4 
Abb.  Pr.  [N.  S.]  346,  349 ;  6  Rob.  569 ;  Bawls  v.  Am.  Mut. 
L.  Ins.  Co.,  27  N.  Y.  287 ;  88  Alb.  L.  J.  405-6 ;  May  on  Ins., 
§§  102,  103, 105,  107,  107a,  107b,  108, 109, 112,  535.)  He  may 
assign  the  policy  to  one  having  no  interest.  {St.  John\.  Am., 
13  N.  Y.  31 ;  Valton  v.  NaiwnaL,  20  id.  32,  38 ;  OlmsUad 
V.  Keyee,  85  id.  598-600 ;  EeUenherg  v.  Dist.  No.  1,  94  id. 
585 ;  Durrain  v.  Central  Verein  of  the  Hermans  Scdhne,  7 
Daly,  172-3;  S.  (7.,  94  N.  Y.  586-7 ;  Lemon  v.  Ph<mix  Life, 
38  Conn,  294 ;  EquitcMe  Life  Assurance  Co.  v.  Patterson, 
41  Ga.  365;  Hellenherg  v.  Dist.  No.  1,  supra;  Story  v. 
WiUta/msburgh  Masonic,  95  N.  Y.  474.)  The  law  does  not 
require  that  the  assijred  shall  have  an  estate  or  a  property  in 
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the  Bnbject  of  the  insurance.  It  is  sufficient  that  he  have  a  di- 
rect pecuniary  interest  in  its  preservation.  {Colhum  v.  JOan- 
sing,  46  Barb.  41 ;  Herkimer  v.  Bice^  27  N.  Y.  173 ;  Lasher 
v.  Northwestern^  18  Hun,  103;  57  How.  Pr.  222;  RawU  v. 
Am.  Mut.  L.  Ins.  Co.y  27  N.  T.  289;  36  Barb.  361;  May 
on  Ins.,  §§  86-7;  ^tna  L.  Ins.  Co.  v.  France^  94  U.  S.  561.) 
Where,  in  a  policy  of  insurance,  the  loss  is  made  payable  to 
a  third  person  who  has  no  interest  in  the  property  insured,  but 
claims  the  insurance  as  collateral  security  for  liabilities  in- 
curred for  the  insured  prior  to  the  insurance,  he  can,  in  case 
of  loss,  maintain  an  action  for  the  insurance  money,  and  re- 
cover in  his  own  name.  {Frink  v.  Hampden  Ins.  Co.^  31 
Howi  Pr.  30;  1  Abb.  Pr.  [N.  S.]  343;  45  Barb.  38;  Cone 
V.  Niagara,  3  T.  &  0.  33, 39 ;  60  N.  Y.  619 ;  Lasher  v.  NoHh 
westeruy  18  Hun,  98,  101-2;  57  How.  Pr.  222;  Hogle  v. 
Guardian  L.  Ins.  Co.,  4  Abb.  Pr.  [N.  S.]  347 ;  Hastings 
V.  Westchester,  73  N.- Y.  149-150 ;  Luckey  v.  Cannon,  6  Abb. 
Pr.  [K  S.]  209;  37  How.  Pr.  134;  1  Sweeny,  12;  Baltus 
V.  Bobbin,  67  Barb.  507,  510.)  Where  the  party  insured 
sustains  the  loss  he  is  entitled  to  recover  though  others 
be  appointed  to  receive  it.  {BaUus  v.  Bobbin,  67  Barb,  507.) 
As  a  joint  contract  with  several  persons  for  the. payment  to 
them  of  a  sum  of  money  is  a  joint  contract  with  all,  and  all 
the  payees  have  therein  a  joint  interest,  so  that  no  one  can  sue 
alone  for  his  proportion ;  so,  the  designating  of  the  share  of 
each  will  not  create  such  a  severance  of  interest  as  to  sustain 
a  several  action  ;  but  all  must  join  in  an  action  for  the  whole. 
{Lane  v.  Brinkwater,  1  Cromp.,  M.  &  R.  599  ;  Byrne  v. 
Fitzhugh,  id.  613,  n.;  Code  of  Civ.  Pro.,  §  488,  subds.  5,  7, 
§§  490,  498-9.) 

Rapallo,  J.  The  defendant  was  organized  under  chapter 
267  of  the  Laws  of  1875,  entitled  "  An  act  for  the  incorpora- 
tion of  societies  or  clubs  for  certain  lawful  purposes."  The 
purposes  enumerated  in  the  act  for  which  societies  may  be 
incorporated  under  it,  are  quite  numerous,  including  social, 
political,  sporting,  literary  and  other  objects,  and  also  "  mutual 
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benefit"  and  *' benevolent "  purposes.  The  subject  of  life 
insurance  is  not  among  the  enumerated  objects,  unless  it  is  em- 
braced in  the  term  "  mutual  benefit "  or  "  benevolent.''  There 
is  no  restriction  in  the  act  which  requires  that  the  benefits  or 
benevolence  be  confined  to  members  or  the  families  of  the  mem- 
bers. 

Any  five  or  more  citizens  of  full  age  may  form  themselves 
into  such  a  corporation  by  making  and  filing  the  prescribed 
certificate,  stating  the  name  of  the  society  and  its  particular 
business  and  objects,  and  they  may  adopt  a  constitution,  by- 
laws and  rules. 

The  certificate  of  incorporation  of  the  defendant,  which  was 
filed  April  21,  1877,  states  the  object  of  the  society  to  fee  "  to 
combine  the  efforts  of  all  its  members  with  the  view  to  effect 
mutual  relief,  aid  and  systematic  contributions  and  charity  dur- 
ing  their  Ufe-Umey  and  to  their  respective  families,  from  time  to 
time,  when  rendered  necessary  hy  sickness  or  pecuniary  dis^ 
tressP  Here  again  there  is  no  specific  mention  of  life  insur- 
ance nor  any  restriction  of  beneficiaries  to  the  families  of  mem- 
bers, except  when  aid  is  rendered  necessary  by  sickness  or  pe- 
cuniary distress,  and  from  the  context  it  is  evident  that  this 
clause  of  the  certificate  treats  of  aid  contributions  to  be  fur- 
nished during  the  life-time  of  the  members  respectively.  In 
the  by-laws  appears  the  first  direct  reference  to  any  thing  of 
the  nature  of  life  insurance.  Section  2  of  article  1  of  these 
by-laws  declares  that  the  objects  of  the  society  shall  be  to  se- 
cure mutual  benefit  and  protection  to  its  members,  and  to  fur- 
nish aid  to  their  famUies  or  assigns  in  case  of  a  member's 
death,  and  section  3  states  tliat  "  the  plan  of  the  society  will 
be  to  issue  certificates  for  a  sum  not  to  exceed  $2,000,  to  be 
paid  to  the  heirs  or  beneficiaries  of  deceased  members  named 
in  his  certificate,  from  funds  arismg  from  assessments  for  the 
payment  of  death  claims  according  to  the  schedule  of  rates 
hereinafter  adopted."  The  by-laws  then  proceed  to  organize 
a  system  similar  to  that  of  a  mutual  life  insurance  company. 
A  medical  examination  is  required  as  a  condition  of  admission 
to  membership,  an  entrance  fee  and  small  annual  dues  are  pay- 
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able,  and  members  are  also  required  to  pay  assessments  to  meet 
death  losses,  on  a  scale  graduated  according  to  the  age  of  the 
member  at  the  time  of  his  admission  ;  and  upon  the  death  of 
each  member,  after  the  filing  of  the  required  proofs,  the  treasu- 
rer is  required  to  pay  to  the  legal  representatives  of  the  de- 
ceased member,  or  to  such  heirs  or  heneficiaries  as  are  named 
in  his  certificate,  the  sum  of  $2,000. 

There  is  nothing  in  the  by-laws  which  requires  that  the 
beneficiaries  named  in  the  certificate  should  be  members  of  the 
family  of*  the  deceased  member,  and  if  no  beneficiaries  are 
designated,  the  payment  is  to  be  made  to  his  legal  representa- 
tives. The  power  of  the  company  to  create  a  fimd  for  the 
insurance  of  the  lives  of  its  members  is  not  questioned  on  this 
appeal,  and  we  do  not,  therefore,  discuss  it.  The  act  of  1875 
authorizes  the  incorporation  of  societies  for  purposes  of 
^'  mutual  benefit,"  and  it  must  be  under  this  head  that  the 
power  is  claimed,  to  contract  for  the  application  of  the  joint 
contributions  of  the  members  to  the  payment  of  a  gross  sum 
to  the  legal  representatives  of  each  member,  or  to  such  bene- 
ficiary as  he  may  designate  to  receive  it  upon  his  death. 

There  is  nothing  in  the  act  which  restricts  the  objects  of  the 
societies  formed  under  it  to  the  relief  of  families  of  their  mem- 
bers. They  may  be  formed  for  general  purposes  of  benevo- 
lence and  for  many  other  objects,  such  as  social,  political, 
athletic,  sporting,  etc  Neither  does  the  certificate  of  associa- 
tion of  the  defendant  restrict  the  application  of  its  funds  to  the 
relief  of  a  member  or  his  family,  except  where  such  relief  is  to 
be  extended  during  the  life  of  the  member. 

But  the  by-laws  disclose  the  plan  by  which  the  society  pro- 
posed to  carry  out  the  object  stated  in  the  certificate,  viz.:  ^^  to 
combine  the  efforts  of  all  its  members,  with  the  view  to  effect 
mutual  relief,  aid  and  systematic  contributions  of  benevolence 
and  charity  during  their  life-time,"  and  this  plan  was  to  com- 
bine their  contributions  so  as  to  secure  mutual  benefit  to  the 
members  and  to  afford  aid  to  their  families  or  assigns,  in  case 
of  a  member's  death,  by  issuing  the  certificates  of  membership 
before  referred  to,  whereby  the  payment  of  $2,000  was  secured 
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to  the  legal  representatives  of  each  member  on  his  decease,  or 
to  sach  other  beneficiaries  as  he  might  cause  to  be  designated 
in  the  certificate.  By  this  means,  each  member,  in  considera- 
tion of  the  sums  contributed  by  him  to  the  funds  of  the 
society,  became  entitled  to  an  instrument  similar  to  a  policy 
of  insurance  upon  his  life,  and  was  empowered  to  designate 
the  person  to  whom  the  stipulated  sum  should  be  paid  upon 
his  death.  This  power  was  a  present  benefit  to  the  member, 
as  he  might  use  it  for  the  purpose,  not  only  of  making  future 
provision  for  some  member  of  his  family,  or  some  other  object 
of  his  benevolence,  but  even  to  raise  money  to  supply  his  own 
immediate  necessities,  and  it  was  no  concern  of  llie  society  in 
what  manner  he  made  it  available.  The  society  could  not  in 
any  event  escape  the  payment  of  the  stipulated  sum,  for  if,  as 
it  now  claims,  the  designation  of  a  person  not  a  member  of  the 
family  of  the  deceased,  was  void  the  payment  would,  accord- 
ing to  the  terms  of  the  by-laws  and  certificate,  be  due  to  his 
legal  representatives. 

For  the  reasons  stated  we  are  of  opinion,  that  the  designa- 
tion of  Massey  as  a  beneficiary  was  not  in  contravention  of 
the  certificate  of  incorporation.  That  certificate  did  not  contain 
the  restriction  which  appears  in  the  certificate  of  incorporation 
referred  to  in  the  case  of  StcUe  v.  Central  Ohio  MiUttal  Rdief 
Association  (29  Ohio  St.  399,  403).  In  that  case,  the  certificate 
stated  the  objects  of  the  association  to  be  ^^  for  the  mutual  pro- 
tection and  relief  of  its  members  and  for  the  payment  of  stipu- 
lated sums  of  money  to  the  families  or  heirs  of  the  deceased 
members  of  the  association.' '  And  in  FoLmer^ s  Appeal  (87  Penn. 
St.  1 33, 135),  the  charter  of  the  relief  association  declared,  ^^  The 
object  of  this  association  shall  be  the  relief  of  widows,  orphans 
or  families  of  deceased  members."  The  language  in  the  cases 
cited  was  clearly  restrictive,  but  in  the  present  case,  the  cer- 
tificate of  incorporation  is  much  more  broad.  It  declares  the 
object  of  the  association  to  be,  to  combine  the  efforts  of  the 
members  with  a  view  to  effect  mutual  relief,  leaving  the  details 
of  the  plan  to  be  provided  in  the  by-laws,  and  these  by-laws 
provided  for  the  system  of  life  insurance  before  detailed,  with 
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the  power  to  each  member  to  designate  any  person  lie  might 
choose,  to  receive  payment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Chables  "W.  "Wing,  Appellant,  v.  Ansonia  Clock  Compakt, 
Impleaded,  etc.,  Kespondent. 

Plaintiff  and  defendant  H.,  being  the  owners  of  certain  patents  for  improve- 
ments in  musical  instruments,  entered  iDto  a  contract  with  defendant, 
the  A.  C.  Co.,  hy  which  they  granted  to  it  the  exclusive  right  to  manu- 
facture and  sell  musical  instruments  containing  said  improvements,  in 
consideration  of  which  said  company  contracted  to  pay  certain  specified 
royalties  on  the  instruments.  The  contract  provided  that  on  failure  of  the 
company  to  pay  the  royalties  the  patentees  may  terminate  the  license  ;  but 
in  case  of  such  termination  the  right  to  recover  royalties  then  due  was 
expressly  saved.  The  contract  then  contained  a  provision  by  which  the 
company  agreed  in  substance  to  pay  annually  at  least  a  sum  specified  hy 
way  of  royalty,  "  or  else  forfeit  the  right  to  manufacture  *  *  » 
under  the  foregoing  license/'  if  the  patentees  "  shall  so  elect."  Held, 
that  the  undertaking  of  the  company  was  not  an  absolute  one  to  pay  any 
sum  over  the  royalties  required  to  be  paid,  but  that  it  had  the  election, 
in  case  the  royalties  upon  instruments  manufactured  did  not  amount  to 
the  sum  specified,  to  pay  the  excess  up  to  that  sum,  or  to  refuse  to  pay 
subject  to  the  hazard  of  a  forfeiture  of  its  license  at  the  election  of  the 
patentees  ;  and  that,  therefore,  an  action  to  recover  such  excess  was  not 
maintainable. 

(Argued  April  80,  1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  at  the  December  term,  1884,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  an  order  sustaining  a 
demurrer  to  plaintiffs  complaint. 

This  action  was  brought  upon  a  contract  between  plaintiff 
and  defendant  Hill,  who  were  patentees  of  certain  improve- 
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monts  in  mufiical  instrnments,  of  the  first  part,  and  defendant, 
the  Ansonia  Clock  Oompany,  of  the  second  part. 

The  material  portions  of  the  contract  and  the  question  pre- 
sented thereon  ar^  stated  in  the  opinion. 

Edward  M.  Shqpard  for  appellant.  When  the  condition  of 
an  obligation  is  in  the  disjunctive  it  may  be  discharged  by  the 
performance  of  either  of  the  enumerated  acts  at  the  election  of 
the  obligor.  {Hurd  v.  KeUy^  78  N.  T.  588;  ManvsU  v. 
Soldridge^  i5  id.  151.)  It  is  entirely  competent  for  the 
parties  to  give  the  election  to  the  obligee ;  and  when  the  lan- 
guage of  the  instrument  gives  to  the  latter  the  right  to  demand 
payment,  or  enforce  performance  in  either  of  two  ways,  there 
•is  no  arbitrary  rule  which  prevents  effect  being  given  to  it. 
{Hurd  V,  Kdly^  78  N.  Y.  595  ;  Chippendale  v.  ThursUm^  4 
0.  &  P.  98 ;  U.  S.  V.  Thompson,  1  Gallison,  888 ;  1  Domat 
[Gushing^  s  Am.  ed.],  §  174 ;  Pothier,  Traite  des  Obligationis, 
246,  247 ;  Evans'  Translations,  1806,  pp.  136,  137.)  When  a 
contract  is  in  the  alternative  *  *  *  the  right  to  select 
mode  of  performance  is  impliedly  vested  in  the  promisor,  the 
rule  being  that  in  case  an  election  be  given  of  two  several 
things,  always  he  that  is  the  first  agent  and  which  onght  to  do 
the  first  act  shall  have  the  election.  (Co.  litt.  145a/  Chitty 
on  Cont.  106 ;  Bacon's  Abr.,  "  Election"  [B.]  ;  Roll.  Abr.  725 ; 
Studholm  V.  Ma/ndelly  1  Lord  Raymond,  279 ;  DaCosta  v. 
Damsj  1  B.  &  P.  242 ;  StamZey  v.  Feame^  3  Lev.  137 ; 
Basket  v.  Basket^  2  Mod.  200 ;  Dam:n  v.  Spurrier ^  3  B.  & 
P.  399  ;  LayUyn  v.  Pearce^  1  Doug.  14 ;  Penny  v.  Porter^  2 
East,  2 ;  Price  v.  Nianon^  5  Taunt.  388 ;  Alexander  v. 
Thomasy  16  Q.  B.  333 ;  Diebrough  v.  Neilaon^  3  Johns.  Cas. 
81 ;  Smith  .  Sanbomj  11  Johns.  59 ;  Heed  v.  EHburn  So.j 
L.  R.,  10  Q.  B.  264.)  The  option  to  terminate  the  defendant 
company's  license  was  to  be  exercised,  if  at  all,  within  ten  days 
after  the  close  of  any  year ;  after  that  the  obligee  may  exer- 
cise the  option.  (13  Edw.  IV,  fol.  4,  pL  12;  Bdd  Y.Mcli- 
neux,  Dyer,  18a;  28  How.  8 ;  Abbott  v.  Pockwoody  3  Croke, 
594  [18  Jac.] ;  Studhdime  v.  Mandellj  1  Lord  Raymond,  296 ; 
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Mc2fiU  V.  Clarky  7  Johns.  464 ;  Patchin  v.  Swift,  21  Vt. 
292,  297,  299.) 

Marshall  P.  Stafford  for  respondent.  Under  an  alterna- 
tive contract  the  option  is  always  with  the  party  who  is  to 
perform,  unless  the  contrary  is  expressly  stated.  {Smith  v. 
Saribomy  11  Johns.  59 ;  Stevens  v.  JBhwej  3  Sup.  Ot.  142 ; 
Difbrough  v.  Neiison^  3  Johns.  Oas.  81 ;  Manvd  v.  Holdr 
ridgey  45  N.  T.  161.)  The  failure  to  pay  $4,000  at  the  stipu- 
lated time  was  an  exercise  of  its  option  by  the  company  and  an 
election  to  incur  the  risk  of  having  its  license  revoked. 
{Brooklyn  O.  B.  Co.  v.  Browne  61  N.  T.  644.)  The  com- 
pany  hfLving  exercised  its  option  and  elected  not  to  pay  more 
than  the  royalty  provided  for  on  each  instrument,  the  parties 
of  the  first  part  were  limited  to  the  single  right  to  cancel  the 
company's  right  to  manufacture.  {Manvel  v.  Holdridgey  45 
N.  T.  151.) 

AiTDBBWS,  J,  It  is  a  just  inference  from  the  contract,  giving 
due  force  to  all  its  provisions,  that  the  primary  purpose  of  the 
patentees  in  entering  into  it,  was  to  procure  the  defendant,  on 
its  own  account,  to  undertake  the  manufacture  of  musical  in- 
struments, under  the  patents,  subject  to  the  payment  to  the 
patentees  of  a  specified  royalty  on  the  manufactured  articles,  as 
a  consideration  for  the  grant  of  the  right  to  use  the  invention. 
The  contract,  therefore,  commences  by  granting  to  the  com- 
pany the  exclusive  right  to  manufacture  and  sell  two  specified 
classes  of  musical  instruments,  containing  the  patented  improve- 
mentSy  during  the  whole  time  of  the  patent,  in  consideration 
of  the  payment  by  the  company  of  a  specified  royalty  on  in- 
struments of  each  dass.  The  company  on  its  part  covenants 
to  promptly  commence  and  diligently  prosecute  the  manufacture 
of  instruments  under  the  license,  and  to  make  quarterly  returns 
under  oath,  of  all  instruments  manufactured  thereunder,  and 
qoarterly  payments  of  the  royalties  specified*  It  is  provided 
that  on  the  failure  of  the  company  to  make  returns  or  pay  the 
royalties,  the  patentees  may  terminate  the  license,  but  the  right 
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to  recover  any  royalties  due  at  the  time  notice  of  the  termina- 
tion of  the  license  is  given  is  expressly  saved.  Following  the 
clause  last  referred  to  are  two  clauses  which  raise  the  question 
presented  by  the  demurrer.  By  the  first  the  company  prom- 
ises and  agrees  to  pay  the  patentees  ^'  atleajst  thesum  of  $4,000 
per  annum  for  each  and  every  year  from  the  Ist  day  of  Jan- 
uary, 1882,  by  way  of  royalty  above  provided  for,  or  otherwise, 
for  the  manufacture  of  piano  fortes,  containing  five  or  more 
octaves,  with  said  patented  improvements,  or  else  forfeit  the 
right  to  manufacture  piano  fortes  containing  five  or  more  oc- 
taves, under  the  foregoing  license,  if  the  parties  of  the  first  part 
(the  patentees),  shall  so  elect  by  a  notice  in  writing  to  that  ef- 
fect, within  ten  days  after  the  close  of  any  year  in  which  less 
than  $4,000  is  paid."  The  second  clause  contains  a  similar 
provision  for  the^payment  of  another  sum  of  $4,000  under  the 
same  conditions,  on  account  of  other  classes  of  instruments 
mentioned  in  the  contract.  The  question  is  whether  the  un- 
dertaking of  the  company  is  absolute  to  pay  at  least  $8,000  in 
each  year,  so  long  as  the  patentees  elect  to  continue  the  license 
in  force,  although  the  specified  royalties  do  not  amount  to  that 
sum,  or  on  the  other  hand,  whether  the  company  has  the  alter- 
native to  pay  the  excess  over  the  royalties,  up  to  the  sum 
mentioned,  or  to  refuse  to  pay  beyond  the  amount  of  the  royal- 
ties, subject  only  to  the  hazard  of  forfeiting  its  right  to  manu- 
facture at  the  election  of  the  patentees.  We  think  the  latter 
is  the  true  construction.  The  covenant  of  the  company  is  to 
pay  the  sum  stated,  or  else  to  forfeit  its  right  to  manufacture. 
The  contract  plainly  contemplates  alternative  situations.  The 
company,  in  the  natural  order  of  events,  is  first  to  decide 
whether  it  will  pay  beyond  the  royalties,  or  in  default  of  so 
doing,  subject  itself  to  a  liability  to  have  the  license  revoked. 
It  is  not  strictly  a  covenant  by  the  company  to  do  one  of 
two  acts.  But  having  by  the  contract  an  exdusive  right  to 
use  the  patents  on  performing  the  conditions,  its  election  not 
to  pay  the  gross  sum  would  terminate  its  right  under  the  con- 
tract, at  the  election  of  the  patentees.   A  mere  right  of  forfeit- 


1886.]  Wing  v.  Ahsonia  Olook  Oo.  535 

Opinion  of  the  Court,  per  Andbewb,  J. 

nre  attached  to  a  contract,  is,  of  course,  no  answer  to  an  action 
on  a  covenant  of  payment,  or  other  covenant  of  the  defaulting 
party.  The  forfeiture  may  be  waived,  and  the  remedy  is  alter- 
native and  not  exclusive.  But  parties  may  make  a  forfeiture 
the  only  remedy.  The  contract  may  give  a  right  upon  condi- 
tion of  payment,  with  a  clause  of  forfeiture  if  the  payment  is 
not  made,  and  make  that  the  only  consequence.  This,  we  think, 
was  the  intention  of  the  parties  in  this  case.  It  is  quite  con- 
ceivable that  the  patentees,  under  given  circumstances,  might 
deem  it  for  their  interest  to  continue  the  contract,  although  the 
royalties  in  a  particular  year  might  be  less  than  $8,000.  By 
the  clause  in  questioo,  they  reserved  the  right  to  resume  the 
control  of  the  patents,  in  case  the  royalties  did  not  amount  to 
that  sum,  and  the  "Company  elected  not  to  pay  any  thing  in 
excess  of  the  royalties.  So  also,  the  company  in  view  of  the 
prospects  of  the  business,  might  deem  it  for  its  interest  to  re- 
tain the  exclusive  right  given  by  the  contract,  although  to  do 
so  might  require  in  a  particular  year  the  payment  of  a  sum 
beyond  the  royalties.  The  construction  insisted  upon  by  the 
plaintiff  gives  no  force  to  the  alternative  words  **  or  else"  in 
the  covenant  in  question.  It  is  quite  significant  that  in  the 
clause  immediately  preceding,  providing  for  a  forfeiture  for 
non-payment  of  royalties,  the  right  to  recover  royalties  unpaid 
at  the  time  of  the  forfeiture  is  expressly  reserved.  It 
strengthens  the  construction  that  the  remedy  by  forfeitare, 
given  in  the  succeeding  clauses,  was  intended  to  be  exclusive. 
By  the  plaintiff's  construction,  the  company  bound  itself  abso- 
lutely to  pay  each  year  during  the  life  of  the  patents,  the  simi 
of  $8,000,  whether  the  patents  proved  to  be  valuable  or  not, 
and  although  not  an  instrument  was  manufactured.  If  it  was 
the  intention  that  the  company  should  each  year  pay  a  mini- 
mum sum  of  $8,000  absolutely,  we  should  expect  to  find  that 
intention  expressed  in  direct  and  unambiguous  language.  We 
think  the  reasonable  construction  of  the  contract,  and  one 
which  gives  force  and  meaning  to  all  its  provisions,  is  that 
which  while  it  makes  the  liability  of  the  company  absolute  as 
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to  royalties,  makes  it  conditioiial  as  to  payments  in  excess  of 
royalties. 

The  jadgment  shoald,  therefore,  be  affirmed 

All  concur. 

Judgment  affirmed. 


Edward  Fnzsuacoira,  Kespondent,   v.  Thb  Orrr  of  Brook- 
lyn, Appellant. 

>^X^      Where  an  officer,  entitled  by  law  to  a  fixed  annual  salary,  haa  been  pre- 
>^P.  ^  vented  for  a  time,  through  no  faalt  of  hia  own,  from  performing  the 

Ji^^6l  datles  of  hifl  office,  and  has  during  that  time  earned  wages  in  another  and 

IismomI  different  employment,  he  cannot  be  compelled,  in  an  action  to  recover  hia 

102  636  unpaid  salary,  to  deduct  the  amount  so  earned. 

There  is  no  contract  between  an  officer  and  the  State  or  municipality  by 
force  of  which  his  salary  is  payable,  but  it  belongs  to  him  as  an  inci- 
dent to  his  office  so  long  as  he  holds  It,  and  when  improperly  withheld 
he  may  recover  the  full  amount. 
Plaintiff  waa  a  police  officer  in  the  dty  of  B.,  receiving  an  annual  salary. 
The  police  commiasionera  made  an  order  removing  him,  but  the  order  of 
removal  waa  reversed  upon  cerHorariy  and  plaintiff  restored  to  his  office. 
Between  the  order  of  remeval  and  that  of  restoration,  he  was  not  per- 
mitted to  render  service  as  policeman,  but  earned  money  in  other  employ, 
menta.  In  an  action  to  recover  the  aalary  during  that  period,  Ae2i,  that 
a  refusal  to  deduct  the  amount  of  hia  eaminga  from  the  unpaid  aalary 
waa  proper. 
The  rule  applicable  to  caaea  between  master  and  servant  and  landlord  and 
tenant  distinguished. 

(Argued  April  26, 1886;  decided  June  8, 1886. 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  1,  1884, 
which  affirmed  a  judgment  in  favor  of  Dlaintiff,  entered  upon 
a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  for  salary  as  a  member  of  the  police  force  of  the 
city  of  Brooklyn. 

The  materisd  facts  are  stated  in  the  opinion. 
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Almet  F.  Jenka  for  appellant.  If  plaintiff  is  entitled  to 
recover  the  amount  of  his  salary  from  the  date  of  his  removal 
xmtil  he  was  reinstated,  such  sum  should  be  reduced  by  the 
amount  earned  by  him  during  that  period.  {People^  ex  rel. 
Swinhume,  v.  Nolam,^  101  N.  T.  539 ;  United  States  v.  Addi- 
son,  6  Wall.  291 ;  ]}^ichols  v.  JiaoLean,  101  N.  Y.  626  ;  Pen- 
nie  V.  City  of  Brooklyn,  97  id.  654 ;  DilL  on  Mun.  Corp., 
§  236,  note ;  2  Greenl.  Ev.,  §  261a;  Costigan  v.  M.  cfe  H,  B. 
R.  Co.,  2  Denio,  609 ;  Abbott's  Law  Diet  109.) 

diaries  J.  Patterson  for  respondent.  Plaintiff  was  en- 
titled to  recover  the  salary  claimed.  {Permie  v.  Brooklyn,  97 
N.  T.  654 ;  Langan  v.  Brooklyn,  98  id.  623  ;  People,  ex  ret. 
Bycm,  V.  French,  91  id.  265 ;  Nichols  v.  McLea/n,  101  id. 
626.)  The  fact  that  the  plaintiff  earned  $500  during  the 
period  for  which  the  salary  was  recovered  was  immaterial. 
{O^Leary  v.  Board  of  Fducation,  93  N.  T.  1 ;  Howard  v. 
Daly,  61  id.  362 ;  Kehn  v.  State,  93  id.  291 ;  People  v.  Board 
of  Police,  76  id.  38.) 

FiNOH,  J.  This  case  presents  the  question  whether  an  of- 
ficer entitled  by  law  to  a  fixed  annual  salary,  but  prevented  for 
a  time  by  no  fault  of  bis  own  from  performing  the  duties  of 
his  office,  and  earning  during  that  time  the  wages  of  another 
and  different  employment,  must  deduct  them  from  his  recovery 
when  he  sues  for  his  unpaid  salary.  It  is  quite  .true  that  the 
question  is  not  raised  by  the  pleadings,  but  no  objection  was 
interposed  on  that  account.  The  necessary  facts  were  proved 
or  admitted,  and  upon  them  the  question  was  presented  to  and 
decided  by  the  trial  court  and  an  exception  taken  to  that  de- 
cision. If  the  question  of  pleading  had  been  raised  the  diffi- 
culty might  have  been  obviated,  and  an  issue  tried  and  deter- 
mined by  the  consent  of  both  sides,  irrespective  of  the  shape  of 
the  pleadings,  cannot  be  thrust  out  of  the  case  upon  an  appeal. 

The  plaintiff  was  a  policeman  of  the  city  of  Brooklyn,  duly 
appointed  to  that  office  and  having  entered  upon  the  perform- 
ance of  its  duties.  He  was  attempted  to  be  removed  from  of- 
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iice  by  the  police  oommissionerBy  but  upon  a  oertiarari  the 
order  of  removal  was  reversed  and  the  plaiutrff  restored  to  his 
office.  Between  the  order  of  removal  and  that  of  restoration 
he  rendered  no  service  as  policeman,  because  not  permitted  so 
to  do,  but  during  the  interval  resumed  for  a  time  his  old  occa- 
pation  as  a  machinist,  and  that  failing,  engaged  in  work  at 
Schutzen  park,  the  character  of  which  is  not  disclosed ;  and 
from  these  two  sources  earned,  during  the  period  of  his  re- 
moval, the  sum  of  $500.  The  defendant  conceded  that  plain- 
tiff was  entitled  to  recover  the  unpaid  salaiy  of  his  office,  but 
insisted  that  his  earnings  of  $500  should  be  applied  upon  and 
deducted  from  it.  The  court  refused  the  deduction,  the  Gen- 
eral Term  affirmed  the  judgment,  and  the  defendant  brought 
this  appeal. 

The  rule  sought  to  be  applied  by  the  city  to  the  claim  of  the 
plaintiff  finds  its  usual  and  ordinaiy  operation  in  cases 
of  master  and  servant  and  landlord  and  tenant;  rela- 
tions not  at  all  analogous  to  those  existing  between  the  officer 
and  the  State  or  municipality.  The  rule  in  those  cases  is 
founded  upon  the  fact  that  the  action  is  brought  for  a  breach 
of  contract  and  aims  to  recover  damages  for  that  breach,  or 
compensation  for  the  servant^s  loss  actually  sustained  by  the 
default  of  the  master.  That  loss  he  is  required  to  make  as 
small  as  he  reasonably  can.  His  discharge  without  just  cause 
is  not  a  license  for  voluntary  idleness  at  the  expense  of  the 
master.  If  he  can  obtain  other  employment^he  is  bound  to  do 
so,  and,  if  he  engages  in  other  service,  what  he  thus  earns  re- 
duces his  loss  flowing  from  the  broken  contract.  But  this  rule 
of  damages  has  no  application  to  the  case  of  an  officer  suing 
for  his  salary,  and  for  the  obvious  reason  that  there  is  no 
broken  contract  or  damages  for  its  breach  where  there  is  no 
contract.  We  have  often  held  that  there  is  no  contract  be- 
tween the  officer  and  the  State  or  municipality  by  force  of 
which  the  salary  is  payable.  That  belongs  to  him  as  an  inci- 
dent of  his  office,  and  so  long  as  he  holds  it ;  and  when  im- 
properly withheld  he  may  sue  for  it  and  recover  it  When  he 
does  so  he  is  entitled  to  its  full  amount,  not  by  force  of  any 
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contract,  but  because  the  law  attaches  it  to  the  office ;  and  there 
ifi  no  qaestion  of  breach  of  contract  or  resultant  damages  out 
of  which  the  doctrine  invoked  has  grown.  We  think,  there- 
fore, it  has  no  application  to  the  case  at  bar,  and  the  courts  be- 
low were  right  in  refusing  to  diminish  the  recovery  by  apply- 
ing the  wages  earned. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Meykb  Soknbbobn,  Appellant,  v.  William  Libbby  et  al.,  Ee- 

spondents. 

As  under  the  late  United  States  Bankraptcjr  Act  (14  U.  S.  Stat.  586,  §  40), 
the  power  conferred  upon  a  bankruptcy  court  to  issue,  in  proceedings  in- 
stituted by  a  creditor,  a  warrant  to  the  marshal  commanding  him  to  take 
possession  of  the  property  of  the  alleged  bankrupt  was  discretionary,  as 
was  also  the  power  to  recall  or  set  aside  a  warrant  after  it  had  been 
issued,  that  court  had  power  to  impose,  as  a  condition  of  granting  the 
wanant  or  of  denying  a  motion  to  recall  one  which  had  been  granted  ex 
parte,  that  the  petitioning  creditor  should  giye  a  bond  indemnifying  the 
alleged  bankrupt  from  loss  or  damages  caused  by  the  process  in  case  of 
dismissal  of  the  proceedings. 

The  firm  of  A.  T.  S.  &  Co.  brought  an  action  against  plaintiff  upon  an 
alleged  indebtedness.  Plaintiff  succeeded  on  the  trial,  but  the  judgment 
was  reversed  on  appeal.  Before  a  second  trial  said  firm  instituted  bank- 
ruptcy proceedings  against  plaintiff,  his  alleged  indebtedness  being  the 
disputed  claim,  and  upon  an  ex  parte  application  by  the  petitioners  a  war- 
rant was  issued  to  the  marshal  requiring  him  to  take  possession  of  plain- 
tiff's property,  which  was  executed ;  on  the  return  day  of  the  order  to 
show  cause,  plaintiff  denied  the  indebtedness  or  that  he  was  insolyent  and 
made  three  motions,  t.  6.,  for  a  dismissal  of  proceedings,  for  a  recall  of  the 
warrant,  and  for  a  bond  of  indemnity  to  be  given  by  the  petitioning  cred- 
itors ;  the  latter  also  moved  to  amend  their  petition.  The  court  disposed 
of  all  the  motions  by  one  order  which  allowed  the  petitioners  to  amend, 
and  denied  the  motion  to  recaU  the  warrant,  but  required  the  petitioners 
to  give  a  bond  of  indemnity  against  damages  sustained  by  plaintiff  in  con- 
sequence of  the  seizure  of  his  goods,  if  on  the  final  hearing  he  "  should 
prove  he  is  not  a  bankrupt,  and  the  proceedings  against  him,  by  said 
petitioning  creditors,  shall  be  dismissed."    Said  petitionen  thereupon 
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gave  a  bond  conditioned  aa  required  bj  the  order,  with  this  addition, 
"in  case  said  proceedings  are  not  dismissed,  or  if  said  Meyer  Sonneborn 
shall  be  adjudicated  a  banlirupt  thereunder,  then  this  obligation  to  be 
void."  Anew  trial  of  the  action  resulted  in  a  judgment  in  favor  of  plain- 
tiff herein,  and  upon  submission  of  the  question  to  the  bankruptcy  court, 
it  decided  that  the  judgment  was  conclusive  as  to  plaint ifTs  indebted- 
ness  and  dismissed  the  proceedings.  In  an  action  upon  the  bond,  held 
that  the  bankruptcy  court  had  authority  to  require  the  same  as  a  con- 
dition for  its  refusal  to  recall  the  warrant;  that  the  order  in  effect  re- 
quired it  as  the  condition  for  such  refusal ;  that  there  was  a  good  con- 
sideration for  the  bond;  and  that  there  was  such  a  compliance  ■  with  its 
condition  as  imposed  a  liability  upon  the  obligors. 


(Argued  April  27,  1886  ;  decided  June  15,  1886.)  , 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  July  1, 1884,  which  aflSrmed  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  diBmise- 
ing  the  complaint  on  trial.     (Beported  below,  12  Daly,  509.) 

This  action  was  upon  a  bond  executed  by  defendants. 

From  1869  to  1873  and  afterward,  the  plaintiff  was  a 
resident  of  Eufaula,  Alabama,  and  was  a  merchant  there, 
having,  in  1873,  a  stock  of  goods  worth  about  $10,000.  In 
1869  A.  T.  Stewart  &  Co.,  of  New  York,  claiming  that  the 
plaintiff  was  a  member  of  a  firm  which  was  indebted  to  them 
in  the  sum  of  about  $2^500  for  merchandise  sold  in  the  spring 
of  1867,  commenced  a  suit  in  a  State  court  of  Alabama  to 
recover  that  sum  of  him.  He  appeared  in  that  action  and  de- 
nied that  he  was  a  member  of  the  firm  at  the  time  the  debt 
was  created,  or  that  he  was  in  any  way  indebted  to  the  plain- 
tiffs therein.  That  action  came  on  for  trial  and  resulted  in  a 
verdict  in  his  favor.  A.  T.  Stewart  &  Co.  appealed  from  the 
judgment  entered  upon  that  verdict  to  the  Supreme  Court  of 
that  State,  and  there  the  judgment  was  reversed  and  a  new 
trifli  granted.  Thereafter,  in  August,  1873,  before  the  new 
trial  was  had,  they,  claiming  to  be  creditors  of  Sonneborn  on 
account  of  the  debt  above  mentioned,  filed  their  petition  in 
the  United  States  District  Court  for  the  Middle  District  of 
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Alabama,  alleging  that  hd  had  committed  an  act  of  bankruptcj 
and  praying  that  he  be  declared  a  bankrupt.  On  the  same 
day  an  order  was  issued  requiring  him  to  show  cause  on  August 
21,  1873,  why  the  prayer  of  the  petitioners  should  not  be 
granted.  At  the  same  time  A.  T.  Stewart  &  Co.  also  filed  a 
separate  petition  praying  that .  an  injunction  and  provisional 
warrant  of  seizure  issue  forthwith;  and  such  warrant  wfts 
^  issued  to  the  marshal,  requiring  him  to  ^^  take  possession  of  all 
the  estate,  real  and  personal,  of  said  Meyer  Sonneborri,  debtor, 
except  such  as  may  be  by  law  exempt,  etc.,  and  all  of  his  deeds, 
books  of  account  and  papers,  and  to  keep  the  same  safely  until 
the  issue  of  said  bankruptcy  is  decided  and  until  the  *f  urther 
order  of  this  court."  These  proceedings  were  all  ex  parte. 
The  marshal  executed  the  warrant  on  the  next  day,  the  16th 
day  of  August,  by  taking  possession  of  Sonnebom's  store  and 
stock  of  goods,  and  thereafter  retained  the  custody  and  posses- 
sion of  the  same  under  his  warrant.  On  the  return  day  of  the 
order  to  show  cause,  August  twenty-first,  Sonnebom  appeared 
and  denied  that  he  was  indebted  to  the  petitioners,  that  he 
was  insolvent,  or  that  he  had  committed  any  act  of  bankruptcy, 
and  stated  that  he  was  then  and  always  had  been  able  to  pay 
his  debts  in  full  and  would  continue  to  do  so  unless  broken  up 
and  ruined  by  the  action  of  the  petitioners,  and  he  demanded 
a  jury  trial ;  and  through  his  counsel  he  moved  the  court  to 
recall  the  provisional  warrant  and  return  to  him  the  property 
seized  thereunder.  He  also  moved  the  court  that  the  peti- 
tioners be  required  to  give  a  bond  indemnifying  him  for  all 
damage  he  might  sustain  by  the  seizure  of  his  goods  and 
effects  under  the  warrant.  The  petitioners  at  the  same  time 
made  a  motion  to  amend  their  petition.  The  court  made  one 
order  disposing  of  all  the  motions  which  allowed  the  peti- 
tioners to  amend  their  petition,  denied  Sonnebom's  motion  to 
recall  the  provisional  warrant  of  seizure,  but  granted  his  other 
motion  and  required  the  petitioners  to  give  a  bond  in  the  sum 
of  $5,000,  indemnifying  him  for  any  damage  he  might  sus- 
tain by  reason  of  the  "  obtaining  of  the  provisional  warrant 
*    *    *    or  the  restraining  order  directed  to  issue  herein,  and 
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for  all  damages  accruing  to  him  by  virtue  of  the  issnance  of  the 
same,  and  for  all  damages  he  may  sustain  by  the  seizure  of  his 
goods  and  effects  under  said  warrant,  if  on  the  final  hearing 
of  the  said  creditors'  petition  to  have  the  defendant  adjudged 
a  bankrupt,  the  said  defendant  shall  prove  he  is  not  a  bank- 
rupt and  the  prdceedings  against  him  by  the  said  petitioning 
creditors  shall  be  dismissed,"  and  the  further  consideration  of 
all  matters  arising  upon  the  order  to  show  cause  were  ad- 
journed to  the  fourth  day  of  Septem6er.  On  the  third  day  of 
September  the  petitioners  filed  the  bond  required^  executed  by 
them  as  principals  and  Geo.  B.  Butler  and  John  M.  Hopkins 
as  sureties,  the  condition  of  which  is  as  follows :  "  Now  the 
condition  of  this  obligation  is  such  that  if  the  above  bounden 
A.  T.  Stewart  &  Co.  shall  well  and  truly  save  harmless  and 
indemnify  the  said  Meyer  Sonnebom  from  any  damages  he  may 
sustain  by  virtue  of  the  obtaining  of  the  provisional  warrant 
issued  in  this  matter,  or  of  the  restraining  orders  directed  to 
issue  herein,  and  from  all  damages  accruing  to  him  by  virtue 
of  the  issuing  of  the  same,  and  from  all  damages  he, may  sus- 
tain by  the  seizure  of  his  goods  and  effects  under  said  war- 
rant, if,  on  the  final  hearing  of  said  creditors'  petition  to  have 
the  defendant  adjudicated  a  bankrupt,  the  said  defendant  shall 
prove  that  he  is  not  bankrupt  and  the  proceedings  against  him 
by  the  said  petitioning  creditors  shall  be  dismissed.  In  casQ 
said  proceedings  are  not  dismissed,  or  if  said  Meyer  Sonnebom 
shall  be  adjudicated  a  bankrupt  thereunder,  then  this  obliga* 
tion  to  be  void  ;  otherwise  to  remain  in  full  force."  On  the 
fourth  day  of  September  the  parties  again  appeared  in  court  and 
Sonnebom  again  filed  a  special  denial  that  A.  T.  Stewart  & 
Co.  were  his  creditors;  that  he  had  committed  any  act  of  bank 
ruptcy  and  repeated  his  demand  for  a  trial  by  jury,  and  noth, 
ing  more  was  then  done.  In  November,  1873,  the  new  trial  in 
the  State  court  was  had  upon  the  merits,  and  resulted  in  a  ver- 
dict and  judgment  for  Sonnebom.  The  plaintiffs  in  that  actioa 
again  appealed  to  the  State  Supreme  Court,  where  the  judgment 
was  affirmed.  After  the  affirmance  of  that  judgment  Sonnebom 
claimed  that  it  was  conclusive  that  A.  T.  Stewart  &  Co.  were 
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not  his  creditors,  and  that  that  question  was  not  open  for  fur- 
ther litigation  between  the  parties  in  the  bankruptcy  court,  and 
this  was  denied  by  A.  T.  Stewart  &  Co.  Thereupon  Sonnebom 
and  A.  T.  Stewart  &  Co.  agreed  upon  a  statement  of  facts  in 
reference  to  the  adjudication  in  the  State  court,  and  agreed  to 
submit  them  to  the  district  judge  in  bankruptcy,  and  that  if  he 
should  decide  that  the  judgment  in  the  State  court  was  con- 
clusive, and  could  be  pleaded  in  bar  of  any  inquiry  into  the 
question  of  indebtedness  in  the  bankruptcy  court,  then  the 
bankrupt  proceedings  should  be  dismissed  out  of  court.  Upon 
the  statement  of  facts  thus  submitted  and  the  agreement  of  the 
parties  the  court  gave  judgment  for  Sonnebom.  The  stock  of 
goods  was  then  restored  to  Sonnebom,  and  upon  examination 
they  were  found  to  be  damaged  to  more  than  half  their  value. 
Thereafter,  in  1880,  this  action  was  commenced  upon  the 
indemnity  bond  against  the  surviving  principals  and  the  sure- 
ties thereon.  It  was  brought  to  trial,  and  after  proof  of  the 
foregoing  facts  the  court  dismissed  the  complaint  upon  the  fol- 
lowing grounds :  (1)  "  That  the  bond  sued  on  was  void,  hav- 
ing been  ordered  by  a  court  which  had  no  authority  by  law  to 
order  it,  and  being  without  any  consideration  to  support  it. 
(2)  That  conceding  the  bond  to  have  been  valid  its  conditions 
were  never  performed,  and  the  liability  of  the  defendants  has 
never  attached  because  the  condition  has  never  been  per- 
formed." 

M.  W.  Divine  for  appellant.  The  bankrapt  court  had  full 
power  an4  authority  to  require  a  bond  from  A.  T.  Stewart  & 
Co.  to  indemnify  plaintiff  from  a  wrongful  seizure  of  his 
goods.  It  possesses  an  equity  jurisdiction.  (14  TJ.  S.  R.  S.  517, 
518,  §  1 ;  id.  520,  §  8 ;  Sandush/  v.  National  Bh,  23  Wall. 
292 ;  Ray  v.  Norseworthy^  id.  134 ;  Morgan  v.  ThomhiUj  11 
id.  78 ;  In  re  WaJZace,  Deady,  433 ;  Gen.  Order  No.  32  in  Bankr. 
[Bump's  8th  ed.]  866  ;  ExpaHe  Christie,  3  How.  312.)  The 
court  had  what  are  perhaps  loosely  termed  *'  equity  powers," 
i.  e.,  discretionary  ones.  {Decker  v.  Judeon,  16  N.  T.  446 ; 
14  U.  S.  R.  S.  636,  §§  39,  40 ;   In  re  WdOace,  1  Deady,  433 ; 
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In  re  Miller^  id.  513 ;  Bosenbaum  v.  Garrett^  3  Hughes,  662 ; 
In  re  Anderson^  U.  S.  Diet.  Ot.  of  Virginia,  23  Fed.  Rep.  483 ; 
id.  494-6, 7, 8  ;  Bump  [9th  ed.],  42-3 ;  CTiappeU  v.  Dcmdson, 
8  DeG.,  M.  ife  G.  1 ;  Cayuga  v.  Magee,  2  Paige,  116,  122.) 
The  order  requiring  A,  T.  Stewart  &  Co.  to  execute  a  bond  of 
indemnity  cannot,  in  this  collateral  proceeding,  be  set  aside  or 
disregarded.  {People  v.  Sturteoant,  9  N.  Y.  263,  267,  274, 
275 ;  Swift  v.  Poughkeepdey  37  id.  512 ;  Boderigas  v.  East 
Biver  Sav.  Instn.^  63  id.  462 ;  Bunt  v.  Eunty  72  id.  228 ;  Lange 
V.  Benedict^  id.  12 ;  Buffalo^  etc.,  B.  B.  Co.  v.  Supervisors^ 
48  id.  98  ;  Bcmgs  v.  Duckenfield,  18  id.  695  ;  Busher  v.  Sher- 
man, 28  Barb.  416 ;  Coche  v.  Halsey,  16  Pet.  87 ;  EUiot  v. 
Perisol,  1  id.  340 ;  Thompson  v.  Tolmie,  2  id.  162 ;  Bhode 
Island  V.  Massachusetts,  12  id.  717 ;  Windsor  v.  Mc  Veigh, 
93  U.  S.  274,  276,  278,  282,  283 ;  Bigdow  v.  Forrest,  9  Wall. 
839  ;  Day  v.  Micon,  18  id.  156.)  The  condition  of  the  bond 
was  fully  satisfied,  and  the  liability  of  Stewart  <fe  Co.  became 
complete.  {Fourniquet  v.  Perkins,  7  How.  [TJ.  S.]  160; 
Durant  v.  Essex  Co.,  7  WaU.  [U.  S.]  107 ;  TusJca  v.  O'Brien, 
68  K  T.  448-9  ;  Clemens  v.  Clemens,  37  id.  73-4 ;  Jordan  v. 
Van  Epps,  85  id.  436.)  Where  a  bond  is  given  voluntarily,  if 
it  does  not  contravene  public  policy  or  violate  any  statute,  it  is 
valid  and  binding  on  the  parties  to  it.  {Munter  v.  Beese,  61 
Ala.  295 ;  Wo^fe  v.  JUcClure,  19  id.  564 ;  Barnes  v.  Webster, 
16  Mo.  265  ;  Classen  v.  Shaw,  5  Watts,  468 ;  Archer  v.  Bart, 
6  Fla.  234 ;  Winthrqp  v.  Doch&ndroff,  3  Me.  156 ;  Park  v. 
State,  4  Ga.  329 ;  Ba/rker  y.  Bartol,  7  Cal.  551 ;  StaUy.  Can- 
non, 34  Iowa,  352 ;  Chreaihxmse  v.  DuixLap,  3  McLean,  303 ; 
Bowlet  V.  Evha/nk,  1  Bosh,  477.)  While  the  general  rule  is 
that  a  partner  cannot  bind  his  copaitners  by  a  writing  under 
seal  without  authority,  such  authority  may  be  by  parol,  or  may 
be  inferred  from  the  course  of  business  and  dealing  between 
the  partners.  {Skinner  v.  Dayton,  19  Johns.  513 ;  Smith  v. 
Kerr,  3  N.  Y.  144.) 

Borace  BtcsseU  for  respondents.     The  U.  S.  District  Court, 
sitting  in  bankruptcy,  was  a  statutory  court  whose  jurisdiction. 
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procedure  and  powers  were  entirely  governed  and  confined  by 
the  provisions  of  the  act  creating  it.  It  was  absolutely  with- 
out either  equity  or  common-law  powers.  {Oart/  v.  Curtis^  3 
How.  236 ;  U.  S.  v.  Cultw  Joe,  U.  S.  Dist.  Ct.,  Sept.,  1871 ; 
15  Int.  Rev.  Bee.  57;  SooU  v.  The  Young  America,  1  Newb. 
101  [Mich.  1856]  ;  Molntire  v.  Wood,  7  Oranch,  504;  Ed 
parte  Caiyrera,  1  Wash.  C.  0.  232 ;  Whsaton  v.  Peters,  8  Pet 
693 ;  Ed  parte  Bollman,  4  Cranch,  75.)  The  U.  S.  District 
Court,  sitting  in  bankruptcy,  therefore,  had  not  the  jurisdiction 
to  order  a  bond  not  provided  for  or  contemplated  in  the  statute 
which  created  the  court  and  defined  its  jurisdiction.  (Bouv. 
Law  Diet.,  tit.  "  Jurisdiction ; "  Burr.  Law  Diet,,  tit.  "  Juris- 
diction;" In  He  Morris,  4  Nat.  Bankr.  Reg.  10.)  What- 
ever a  court  does  or  requires  in  excess  of  its  jurisdiction  is  void, 
and  all  subsequent  proceedings  fall  with  the  void  act  or  order 
which  gave  them  birth.  {Kamp  v.  Kamp,  69  N.  T.  212 ; 
Wmdaor  v.  Mo  Yeigh,  93  U.  S.  274,  282,  283 ;  Ex  parte 
Lange,  18  Wall.  163, 176,  177,  178 ;  Bigdow  v.  Forrest,  9  id. 
339 ;  Day  v.  Micon,  18  id.  156 ;  jBroohnan  v.  SamUl,  43  N. 
T.  554 ;  54  Barb.  209 ;  Fralick  v.  Betts,  13  Hun,  634 ;  Mur- 
phy V.  Salem,  1  id.  141 ;  Poole  v.  Kermit,  59  N.  Y.  554 ; 
Vose  V.  Coohroft,  44  id.  415  ;  Wightman  v.  Karsner,  20  Ala. 
446 ;  Foster  v.  Glazener,  27  id.  391 ;  Ounn  v.  Howell,  id. 
663.)  In  all  the  cases  in  which  a  bond  has  been  held  valid  be- 
cause required  by  the  order  of  a  court,  the  court  has  been  one 
possessing  equitable  power,  and  the  bond  has  been  required  in 
the  exercise  of  that  power,  {Decker  v.  Judson,  16  N.  Y.  439; 
Ames  V.  Wehbers,  10  Wend.  575 ;  Cha/ndler  v.  Brecknell,  4 
Cow.  49 ;  Brown  v.  Murray,  4  Dowl.  &  Ryl.  830 ;  Ford  v. 
Townsend,  1  Robt.  39.)  By  the  Revised  Statutes  of  New 
York  and  by  the  Code  of  Alabama,  the  validity  of  a  common- 
law  bond  without  consideration  has  been  destroyed.  (2  R.  S. 
of  N.  Y.  406,  §  77;  Code  of  Ala.,  §  2891 ;  Town  of  Wayne  v. 
Sherwood,  14  Hun,  423 ;  76  N.  Y.  599 ;  Codwell  v.  Colgate,  7 
Barb.  253 ;  Homan  v.  Brinkerhoff,  1  Denio,  184 ;  Wehh  v. 
AWertson,  4  Barb.  51 ;  Benedict  v.  Bray,  2  Cal.  251 ;  Caffrey 
V.  Dudgeon,  33  Ind.  512;  Gomm.  of  Ky.  v.  Bassford  [1851], 
SicKELS  — Vol.  LVIL  69 
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1  E.  D.  S.  218;  Murphy  v.  Salem,  1  Hun,  141;  Fralick 
V.  Betts,  13  id.  634 ;  Poole  v.  Xermit,  59  N.  Y.  554 ;  Vase  v. 
Cookrqftj  44  id.  415 ;  BrookmoTi  v.  HamiUy  48  id.  554 ;  64 
Barb.  209 ;  jBy^«  v.  State,  20  Ind.  47 ;  Ancoin  v.  OuUlot,  10 
La.  Ann.  124  ;  ZT".  S.  v.  HipJdn,  2  Hairs  Am.  L.  J.  80 ;  Ward 
V.  xSyTTi^,  8  N.  r.  Leg.  Obs.  95 ;  4  K  T.  171 ;  RochioeU  v. 
MoG(yoem,  40  K  T.  Super.  118, 121 ;  69  K  T.  294  ;  Alston  v. 
^Z«^n,  34  Ala.  16 ;  Hester  v.  Keith,  1  id.  316 ;  Oayle  v. 
Ma/rti/n,  3  id.  593 ;  WhUseU  v.  FTt^maci,  8  id.  466 ;  WiUiam- 
son  V.  FiwZ/;  37  id.  298 ;  Sprawl  v.  Lavyrmce,  33  id.  674.) 
The  fact  that  the  marshal  had  taken  possession  of  the  plaintiff's 
goods  on  the  16th  of  August,  1873,  on  a  provisional  warrant 
theretofore  issued,  did  not  constitute  any  legal  consideration 
for  the  bond  required  and  given,  because  the  seizure  was  a  past 
act  done  under  lawful  authority.  (J)ay  v.  Bach,  87  N.  T.  56; 
Matter  of  Bradner,  id.  171 ;  Mete,  on  Oont.  193 ;  2  Pars, 
on  Cont.  391;  Pritchard  v.  Norton,  106  TJ.  S.  124; 
Cliaffee  v.  Thomas,  7  Cow.  358;  Famsworth  v.  Clark,  44 
Barb.  601 ;  Frea/r  v.  Hardenbergh,  6  Johns.  272 ;  Dearborn 
V.  Bowman,  3  Mete.  155 ;  Chreene  v.  First  Parish,  10  Pick. 
499;  SJiaw  v.  Boyd,  1  Stew.  &  Port.  83;  2  Kent,  365;  7 
Johns.  87;  Duncan  v.  HaU,  9  Ala.  128;  Jackson,  AdmW,  v. 
Jackson,  7  id.  791.)  An  express  promise  can  only  revive  a 
precedent  good  consideration,  which  might  have  been  enforced 
at  law,  through  the  medium  of  an  implied  promise,  had  it  not 
been  suspended  by  some  positive  rule  of  law,  but'  can  give  no 
original  right  of  action  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by 
any  legal  maxim  or  statute  provision.  (Mete,  on  Cont.  178 ; 
WennaU  v.  Adney,  3  Bos.  &  Pul.  249,  252 ;  Smith  v.  Ware, 
13  Johns.  257 ;  Mills  v.  Wym/in,  3  Pick.  207 ;  Cook  v.  Brad- 
ley, 7  Conn.  57 ;  Kenam.  v.  HoUoway^  16  Ala.  53 ;  Barron, 
AdrrHr,  v.  YamdveH,  AdrrCr,  13  id.  232  ;  Yankee  v.  Wells  cfe 
Qo,,  6  id.  737.)  The  court  has  not  the  right  to  substitute  quite 
another  undertaking  from  the  one  assumed.  {Ehnendorf  v. 
Lansing,  5  Cow.  468 ;  Mete,  on  Cont.  284 ;  8  Mass.  276 ; 
Post  V.  Doremus,  60  N.  Y.  371 ;  Barnes  v.  Peck,  1  Port.  187, 
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190.)  So  much  of  the  undertaking  as  was  in  excess  of  that 
required  was  without  consideration,  unless  a  consideration 
therefor  could  be  shown,  aliunde^  to  exist.  (2  Bac.  Abr. 
Cond.  Notes  [Bouvier's  ed.,  1856],  306  ;  Coke  Litt.  [L,  3,  chap. 
6,  §  334],  206a ;  Pindar  v.  UptoTty  44  N.  H.  358 ;  Com.  Dig., 
"Bond,''  1,  6,  7;  Bac,  Abr.,  Cond.  23;  Coke  Litt.  206b, 
210b ;  Touchstone,  387,  391 ;  2  Cruise's  Dig.  33  ;  4  Pet.  691 ; 
Whitfhey  v.  Spencer ^  4  Cow.  39 ;  Tuttle  v.  Kip^  19  Johns. 
194 ;  Bivea  v.  Baptiste^  25  Ala.  382 ;  Elves  v.  TotUman,  23 
id.  452 ;  WhiUed  v.  Governor^  6  Port.  335  ;  Dunn  v.  Daoisj 
37  Ala.  95 ;  Garrett  v.  Logan,  19  id.  344 ;  SewaU  v.  Frank- 
lin, 2  Port.  493,  506 ;  Bennehan  y.  Wehh,  6  Ired.  L.  [N.  C] 
57;  9  Hurls,  on  Bonds,  Law  Lib.  57;  Shep.  Touch.  375, 
379.)  One  partner  cannot  bind  his  copartners  to  such  an  in- 
strument as  the  bond  in  suit.  It  is  not  within  the  scope  of  the 
partnership.  lie  who  signs  is  bound,  but  no  one  else,  by  his 
signature.  {Clement  v.  Btish,  3  Johns.  Cas.  180  [1802] ;  JUc- 
Bride  Y.  Ilagan,!  Wend.  326;  Pars,  on  Part.  178,  note  g; 
Cody  V.  SKepKerd.  11  Pick.  403  ;  Van  Deueen  v.  Blum,  18 
id.  229.) 

Earl,  J.  We  are  of  opinion  that  the  bankrupt  court  had 
the  power  to  require  this  bond  to  be  given.  Under  the  Bank- 
rupt Act  of  1867,  the  L^.  S.  District  Court  had  general  juris- 
diction in  all  cases  of  bankruptcy.  The  powers  conferred 
upon  it  were  extensive,  and  were  intended  to  be  adequate  for 
all  the  purposes  of  the  act.  Section  39  of  the  act  provides 
that  any  person  residing  in  the  United  States  and  owing  debts 
exceeding  $300,  who  shall  commit  any  of  the  acts  of  bank- 
ruptcy in  that  section  specified,  "  shall  be  adjudged  a  bank- 
rupt on  the  petition  of  one  or  more  of  his  creditors,"  etc. 
Section  40  provides  that  upon  filing  the  petition  "if  it 
shall  appear  that  suflScient  grounds  exist  therefor,  the  court 
shall  direct  the  entry  of  an  order  requiring  the  debtor  to  appear 
and  show  cause  *  *  *  why  the  petition  should  not  be 
granted."  Here  the  command  of  the  statute  is  imperative. 
If  the  petition  is  sufficient,  the  court  must  grant  the  order  to 
show  cause,  and  cannot  grant  or  withhold  the  same  in  its  dis- 
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cretion.  Following  paragraphs  of  the  sarae  section  provide 
that  the  court  "  may  by  injunction  restrain  the  debtor  or  any 
other  person  in  the  meantime  from  making  any  transfer  or  dis- 
position "  of  the  debtor's  property,  and  "  from  any  interference 
therewith " ;  that  "  if  it  shall  appear  that  there  is  probable 
cause  for  believing  that  the  debtor  is  about  to  leave  the  district 
or  to  remove  or  sell  his  goods  *  *  *  the  court  may  issue 
a  warrant  to  the  marshal  commanding  him  to  arrest  the  alleged 
bankrupt  *  *  *  and  forthwith  to  take  possession  provis- 
ionally of  all  the  property  and  effects  of  the  debtor,  and  safely 
keep  the  same  until  the  fnrther  order  of  the  court."  The 
powers  conferred  in  these  paragraphs  are  discretionary,  to  be 
exercised  only  when,  in  view  of  all  the  circumstances  of  a  case, 
the  court  may  conclude  that  the  ends  of  justice  and  the  pur- 
poses of  the  law  require  it.  The  court  could  in  its  discretion, 
in  all  cases  where  it  had  jurisdiction  to  grant  the  provisional 
remedies,  withhold  them.  The  petitioning  creditors  could 
never  demand  either  of  them,  as  matter  of  right.  So,  too,  the 
court  having  granted  one  of  these  remedies,  could  at  anytime, 
in  its  discretion,  recall  or  iset  it  aside.  Its  discretionary  control 
over  either  of  these  remedies  remained  until  it  was  fully  exe- 
cuted, and  had  thus  become  functus  officio.  These  powers 
were  very  extraordinary,  and  their  exercise  might  be  very  de- 
structive. The  warrants  could  be  issued  ex  parte  without  any 
notice,  and  thus  great  and  irreparable  mischief  could  be  done. 
It  was  certainly  very  appropriate  that  the  court  should  possess 
power  to  take  security  against  the  damage  which  its  process 
thus  granted  might  do.  As  it  was  in  the  discretion  of  the 
court  to  withhold  or  grant  the  warrant  of  ceizure,  it  could  spec- 
ify the  terms  upon  which  it  would  grant  it,  and  it  could  require 
compliance  with  such  terms  or  else  refuse  the  warrant.  It  is  a 
universal  rule  in  the  procedure  of  all  courts  that  when,  in  the 
exercise  of  their  discretion,  they  may  grant  or  withhold  a  favor 
asked  for,  they  may  impose  any  reasonable  terms  or  conditions 
upon  which  the  favor  is  to  be  had.  What  a  party  cannot  de- 
mand of  a  court  as  matter  of  right,  he  must  usually  take  upon 
such  terms,  proper  and  judicial  in  their  nature,  adapts  to  the 
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ends  of  juBtice,  as  the  court  sees  fit  to  impose.  {Decker  v. 
Judson,  16  N.  Y.  430 ;  In  re  Bradiiery  87  id.  171.)  Tlie  ad- 
miDistration  of  justice  would  be  greatly  impeded,  and  the 
courts  greatly  embarrassed  and  crippled,  if  they  did  not  pos- 
sess the  power  to  impose  terms  in  such  cases.  This  power 
does  not  depend  upon  the  common  law,  nor  upon  chancery 
law,  nor  upon  statutory  law.  It  is  an  inherent  power  of  courts 
incident  to  the  exercise  of  the  discretion,  and  really  a  part  of 
the  discretionary  power. 

It  cannot  be  said  that  the  discretion  was  unreasonably  exer- 
cised in  this  case  when  the  warrant  was  issued  upon  an  eai 
parte  application  and  the  seizure  under  it  broke  up  the  plain- 
tiff's business  and  would  necessarily  greatly  damage  his  prop- 
erty. The  requirement  of  a  bond  is  a  usual  and  almost  uni- 
versal condition  in  such  cases. 

If  the  bond  could  have  been  required  as  a  condition  of  issu- 
ing the  warrant,  it  could  also  be  required  as  a  condition  for  re- 
fusing  to  recall  or  vacate  it. 

But  it  is  claimed  that  this  bond  was  arbitrarily  required  and 
not  as  a  condition  for  the  refusal  to  recall  the  warrant  on  the 
motion  of  Sonnebom.  It  is  true  that  it  was  not  in  terms  or- 
dered to  be  given  upon  that  condition.  On  the  return  day  of 
the  order  to  show  cause  there  were  four  motions,  one  by  the 
petitioners  to  amend  their  petition,  one  by  Sonnebom  to  dis- 
miss the  proceedings,  another  by  him  to  recall  the  provisional 
warrant,  and  still  another  for  the  indemnity  bond,  and  these 
motions  were  all  disposed  of  by  one  order.  No  one  familiar 
with  legal  proceedings  can  doubt  that  Sonneborn's  motion  to 
the  court  was  that  the  warrant  be  recalled  or  that  the  petition- 
ers be  required  to  give  the  bond,  and  the  court  refused  to  re- 
call the  warrant,  but  required  the  bond.  Thus,  although  not 
so  expressed  in  terms,  the  bond  was  required  as  a  condition  for 
the  refusal  to  recall  the  warrant.  If  the  petitioners  did  not 
desire  to  give  it,  they  should  have  consented  to  the  recall  of 
the  warrant.  The  bond  was  required  because  they  insisted 
upon,  maint^ning  the  seizure  of  the  goods,  and  clearly  as  a 
condition  of  the  maintenance  of  such  seizure. 
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There  was  ample  consideration  for  the  bond.  The  petition- 
ers maintained  the  seizure  of  the  goods  for  their  benefit,  and 
Sonnebom  was  deprived  of  their  possession  and  subjected  to 
great  loss  and  damage. 

We,  therefore,  see  no  reason  to  impeach  the  validity  of  the 
bond,  and  it  only  remains  to  be  inquired  whether  there  was 
such  a  compliance  with  its  conditions  as  to  impose  liability 
upon  the  obligors  thereof.  They  contend  that,  before  they 
could  be  made  liable,  it  was  incumbent  upon  the  plaintiff  to 
show  that  in  the  bankruptcy  proceedings  he  proved  that  he 
was  not  bankrupt,  and  they  claim  that  he  did  not  show  that. 
It  is  by  no  means  clear  that  he  did  not  show  that.  He  had 
goods  worth  about  $10,000.  The  only  debt  that  appeared  or 
was  in  any  form  alleged  in  the  bankrupt  proceedings,  besides 
that  claimed  by  the  petitioners  was  one  for  a  little  less  than 
$7,000,  and  when  Sonneborn  established  that  he  did  not  owe 
the  petitioners  any  thing,  he  showed  at  least  prima  facie  that 
ho  was  not  bankrupt.  But  this  view  of  the  case  need  not  be 
taken. 

We  do  not  assent  to  defendants'  construction  of  the  bond. 
We  must  construe  the  bond  and  the  order  in  pursuance  of 
which  it  was  given,  so  far  as  they  throw  light  upon  each  other, 
together,  and  thus  arrive  at  the  intention  of  the  court  and  of 
the  parties.  {Elmendorf  v.  Lansing^  5  Cow.  468.)  Evi- 
dently what  was  intended  was  to  protect  Sonneborn  against 
the  consequences  of  the  seizure  of  his  property  in  case  it 
should  turn  out  that  the  petitioning  creditors  had  no  cause  to 
seize  it.  At  the  time  the  order  was  made,  Sonnebom  had  ob- 
tained one  verdict  upon  a  trial  upon  the  merits  that  he  was 
not  indebted  to  the  petitioners,  and  he  was  about  to  proceed  to 
another  trial.  That  he  was  not  a  debtor  of  the  petitioners 
seems  to  have  been  his  main  contention  and  reliance,  and  it 
cannot  be  supposed  that  it  was  the  intention  of  the  court  that 
in  case  the  proceedings  should  be  dismissed  on  the  ground  that 
the  petitioning  creditors  had  no  claim  against  him  and  thus  no 
right  to  institute  them,  he  was  to  have  no  indemnity. 

The  order  required  the  bond  to  be  upon /the  condition  that 
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Sonneboru  ^^shonld  prove  that  he  is  not  bankrupt  and  the  pro- 
ceedings against  him  hj  the  said  petitioning  creditors  shall  be 
dismissed."  Now  what  was  meant  by  this  language?  We 
think  the  purpose  to  be  accomplished  bj  the  bond,  and  the 
language  of  the  bond  given  in  pursuaixce  of  the  order,  show 
that  the  word  "  and  "  should  be  read  as  "  or,"  so  that  Sonne- 
boru would  have  the  indemnity  in  case  he  proved  that  he  was 
not  a  bankrupt  or  the  proceedings  were  dismissed.  That  the 
parties  so  understood  the  order  and  requirement  of  the  court 
is  shown  by  the  language  of  the  bond.  The  bond  follows  the 
language  of  the  order  and  then  apparently  in  explanation  of 
its  meaning  has  the  following  language :  "  In  case  said  pro- 
ceedings are  not  dismissed  or  if  said  Meyer  Sonnebom  shall  be 
adjudged  a  bankrupt  thereunder,  then  this  obligation  to  be 
void ;  otherwise  to  remain  in  full  force."  The  last  clause  if 
written  out  would  be  thus :  "  But  in  case  said  proceedings 
shall  be  dismissed,  or  if  said  Meyer  Sonneborn  shall  not  be 
adjudicated  a  bankrupt  thereunder,  then  this  obligation  to  re- 
main in  force."  Such  is  the  plain  meaning  of  the  bond  when 
all  its  language  is  considered,  and  no  other  construction  would 
harmonize  with  the  surrounding  circumstances  and  accord  with 
the  presumed  intention  of  the  court  and  of  all  the  parties  in- 
terested. 

Therefore,  when  final  judgment  was  rendered  for  Sonnebom 
in  the  bankrupt  proceedings,  the  event  had  happened  upon 
which  the  liability  of  the  defendants  was  conditioned,  and  the 
indemnity  to  Sonneborn  should  become  operative. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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ii09__i6i  Impleaded,  etc.,  Appellant. 


Plaintiff  and  defendant  C.»  her  hosband,  entered  into  an  agreement  for  a 
separation,  by  wliicii  he  agreed  to  pay  to  her  certain  sams  quarterly  dur- 
ing her  life,  which  Bums  she  agreed  to  accept  in  full  discharge  of  all 
claims  upon  him  or  his  property.  Plwntiff  brought  seyeral  actions  against 
C.  for  non-performance  of  the  agreement,  and  recoyered  judgments 
therein.  In  said  actions  the  question  as  to  the  validity  of  the  contract 
and  the  status  of  plaintiff  as  a  creditor  of  C.  was  litigated.  In  an  action 
brought  to  set  aside  conveyances  of  his  real  estate,  made  by  C.  to  the 
other  defendants  as  in  fraud  of  his  creditors,  7iM,  that  said  judgments 
were,  in  the  absence  of  proof  of  fraud  in  their  procurement,  conclusive 
upon  the  questions  so  decided  therein  not  only  against  C,  but  the  other 
defendants,  and  they  could  not  be  litigated  in  this  action. 

After  the  rendition  of  the  judgments,  plaintiff  procured  a  decree  for  an 
absolute  divorce  from  her  husband  for  adultery.  The  decree  made  no 
provision  for  her  support.  HM,  that  such  an  annulment  of  the  marriage 
affected  neither  the  judgments  nor  the  obligations  of  the  contract. 

By  the  separation  agreement,  plaintiff  agreed  to  execute  releases  of  her 
dower  right  In  her  huslrand's  real  estate,  and  in  case  of  refusal  so  to  do 
within  ten  days  after  request,  it  was  provided  that  all  her  rights  to  pay- 
ments  under  the  contract  should  be  forfeited.  She  joined  in  the  several 
conveyances  sought  to  be  set  aside,  but  without  knowledge  of  the  fraud- 
ulent purpose.  HM,  that  she  was  not  estopped  thereby  from  questioning 
their  validity. 

By  the  judgment  a  recovery  was  had  for  several  installments  due  plaintiff 
under  the  contract,  but  not  in  judgment  when  this  action  was  commenced 
and  a  lien  therefor  upon  the  land  in  question  was  declared.  Hdd,  that 
the  court  having  acquired  jurisdiction,  had  authority  to  render  judgments 
against  0.  for  such  amounts  as  were  not  already  in  judgment,  but  that 
the  rule  which  predndes  a  court  of  equity  from  entertaining  jurisdiction 
of  an  action  to  set  aside  a  fraudulent  conveyance  at  the  suit  of  a  simple 
contract  creditor  rendered  the  judgment  erroneous  so  far  as  it  declared 
such  a  debt  a  lien  upon  the  property. 

It  seems,  however,  that  the  rendition  of  the  judgment  against  C.  for  the 
amount  unpaid,  so  far  as  the  parties  to  this  action  are  concerned,  placed 
plaintiff  in  a  position  to  enforce  it  hereafter  against  the  real  estate  in 
question. 

(Submitted  April  27,  1886;  dedded  June  1,1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
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made  January  22,  1884,  which  affirmed  a  judgment  iu  favor  of 
plaintifE,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  plaintiff,  as  a  judgment  creditor 
of  John  Carpenter,  to  set  aside  certain  conveyances  executed 
by  him  to  the  other  defendant  as  fraudulent  against  creditors. 

The  material  facts  are  stated  in  the  opinion. 

J.  McGuire  for  appellant.  A  contract  or  agreement 
between  husband  and  wife,  to  live  separate  and  apart,  the  wife 
agreeing  to  support  and  maintain  herself,  and  the  husband  con- 
tracting inter  sese  to  pay  her  a  sum  of  money  therefor,  is 
wholly  void  and  incapable  of  enforcement,  either  at  law  or  in 
equity.  (Eogera  v.  Rogers^  4  Paige,  516;  Floreniiine  v. 
Wilson^  Hill  &  Den.  303 ;  Cropaey  v.  McKinney^  80  Barb. 
47 ;  Morgcm  v.  Potter ^  17  Hun,  403 ;  Dupri  v.  Rein,  56 
How.  231 ;  Beach  r.  Beach^  2  Hill,  264 ;  Van  Order  v.  Van 
Order^  8  Hun,  315;  St.  John  y.  St.  John^  11  Vcs.  531; 
Legram,d  v.  Thompson^  3  id.  358 ;  Tiff.  &  Bull,  on  Trusts,  etc., 
692.)  A  post-nuptial  contract  of  separation,  made  with  the 
intervention  of  a  trustee,  will  be  upheld  and  enforced  in 
equity,  not>as  a  contract  of  the  wife,  but  that  of  the  hasband 
and  the  intervening  trustee,  the  wife  signing  merely  to  indicate 
her  assent.  {St.  John  v.  St.  John^  11  Ves.  531 ;  Legrand  v. 
Thompson^  3  id.  358  ;  Head  v.  Head^  3  Atk.  295  ;  Rogers  v. 
RogerSy  4  Paige,  516 ;  Calkins  y.  Long^  22  Barb.  103.)  It  is 
competent  and  admissible  for  husband  and  wife,  through  the 
medium  of  a  trustee,  to  make  articles  of  separation,  by  which 
the  husband  makes  provision  for  the  support  of  the  wife,  by 
allowance  or  otherwise,  and  a  court  of  equity  will,  at  the 
instance  of  the  trustee,  for  the  benefit  of  the  wife,  enforce  such 
provisions  or  any  securities  which  might  by  the  husband  have 
been  given,  and  will  give  him  a  right  of  action  against  the 
trustee  for  any  broach  of  the  contract  by  the  wife.  {Bunn  v. 
Vaugh(my  5  Abb.  [N.  S.]  269 ;  3  Keyes,  345 ;  CaXkvne  v. 
Ixmg^  22  Barb.  97.)  There  are  contracts,  agreements  or  under- 
standings between  husband  and  wife  whidi  courts  of  equity 
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will  recognize  and  compel  their  execution,  but  such  agreements 
are  not  those  of  separation,  nor  do  they  in  any  wise  relate  to 
such  a  subject.  {Oarlock  v.  Strong^  3  Paige,  440  ;^  Simar  v. 
Canadayy  53  N.  T.  298 ;  Foster  v.  Foster^  5  Hun,  557.)  The 
statutes  removing  the  disabilities  of  married  women  have  not 
changed  or  altered  her  common-law -status  in  respect  to  her 
makiug  a  contract  of  separation.  (JShuUz  v.  ShuUz,  89  N.  T. 
644;  Berdea  v.  Nunaiiy  92  id.  153 ;  Fairlee  v.  Bhomingddle^ 
14  Abb.  N.  C.  341 ;  Perkins  v.  Perkins,  62  Barb.  531 ; 
Barron  v.  Barron,  24  Vt.  375  ;  Baker  v.  Barney,  8  Johns. 
72.)  The  law,  for  reasons  of  public  policy,  condemns  separa- 
tions between  husbands  and  wives  and  only  approves  of  them  in 
cases  of  conjtigal  infidelity,  or  where  the  cruelty  or  inhuman 
conduct  of  the  husband  renders  it  unsafe  to  the  wife  to  reside 
with  him.  {Noe  v.  Noe,  13  How.  456.)  Such  an  agreement, 
made  between  husband  and  wife  alone,  is  void  at  law  and 
equity.  {Morgan  v.  Potter,  17  Hun,  403 ;  Cropsey  v. 
McKvnney,  30  Barb.  47.)  Her  agreement  for  release  of 
dower  is  void.  (  Winans  v.  Peebles,  32  N.  T.  423 ;  Chiidet  v. 
Brown,  54  How.  409  ;  Townsend  v.  Tonmsend,  2  Sandf .  Ch. 
711 ;  Carson  v.  Murray,  3  Paige,  483  ;  Day  v.  West,  3  Edw. 
CL  692.)  Nor  do  the  acts  of  1848  and  1849  authorize  her  to 
release  her  inchoate  right  of  dower  to  the  husband.  {Oraham 
V.  Van  Wyck,  14  Barb.  531 ;  Perkins  v.  Perkins,  62  id.  531.) 
Tlie  divorce  put  an  end  to  the  obligation  of  the  defendant 
John  to  support  the  plaintiff  other  than  as  the  judgment  itself 
may  have  provided  and  terminated  the  marriage  relation 
between  them.  {Camp  v.  Camp,  60  N.  Y.  212  ;  McQuien  v. 
McQuien,  61  How.  280;  63  id.  194.)  Tlie  contract  for  a 
separation  must  be  deemed  to  be  superseded  by  the  judgment 
of  the  court  in  the  action  for  a  divorce.  {Squires  v.  Squires, 
63  Vt.  208  :  SkiUher  v.  Gregory,  2  Wend.  422.) 

Frederick  Hatch  for  respondent.  The  admission  of  the 
making  and  execution  of  the  contract  in  the  appellant's  answer 
sets  at  rest  all  question  as  to  its  validity.  (Code  of  Civ.  Pro., 
§  522;  DunAam  v.  Oudlipp,  94  N.  Y.  130,  134.)    The  judg- 
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ments  are  not  only  res  adjudicata  as  to  their  own  validity,  bnt 
as  the  undisputed  evidence  establishes  the  fact  that  they  were 
obtained  upon  successive  installments  due  by  the  terms  of  the 
contract,  they  are  conclusive  between  the  parties  and  their 
privies  as  to  the  validity  of  the  contract  upon  which  the  judg- 
ments were  obtained.  {Jordan  v.  Van  Eppa^  85  N.  Y.  427  •, 
Patrick  v.  Shaffer^  94  id.  423,  430.)  Both  the  contract  being 
valid  as  to  John  Carpenter,  and  the  judgments  being  conclu 
sive  as  to  him,  no  fraud  being  claimed  or  shown,  these  questions 
were  conclusive  in  this  action  as  to  the  appellant.  {Bwrgeas  v. 
Simonsmi^  45  N.  Y.  225,  227,  229.)  The  contract  being  one 
in  reference  to  plaintiffs  separate  estate,  was  one. which  the 
legislature  authorized  her  to  make  with  the  like  effect  in  all 
respects  as  if  she  were  unmarried,  (Laws  of  1862,  chap.  173 ; 
Cashman  v.  Henry ^  75  N.  Y.  103.)  The  contract  was  founded 
upon  a  good  and  sufficient  consideration.  {Thompson  v.  Alt* 
fieldy  1  Vern.  40 ;  Mintum  v.  Seymour^  4  Johns.  Ch.  498 ; 
Hayes  v.  Kershefn^  1  Sandf.  Oh.  261 ;  Shepherd  v.  Shepherd^ 
7  Johns-  Ch.  57,  69 ;  2  Kent's  Com.  162,  163-4-6 ;  Jackson 
V.  Ghiemsey,  16  Johns.  189 ;  Oshorne  v.  Ma^s^  7  id.  161 ; 
Vilas  V.  Beaumont^  1  Yem.  100 ;  Oarlioh  v.  Strong^  3  Paige, 
452;  20  Hun,  206;  5  Paige,  165;  24  K  Y.  620,  631;  14 
Hun,  276;  11  id.  224-5;  5  id.  557;  1  Bright's  Husband  and 
Wife,  29,  33.)  As  a  contract  between  husband  and  wife  not  in 
contemplation  of  ^future  separation  (and  thus  against  public 
policy),  but  entered  into  after  a  separation  had  actually  taken 
place,  and  to  provide  suitably  for  the  wife,  it  is  one  the  pro- 
visions of  which  a  court  of  equity  will  enforce.  {Carson  v. 
Murray^  3  Paige,  483,  501 ;  Mages  v.  Magee^  67  Barb.  487- 
490 ;  Walker  v.  Walker,  9  Wall.  [U.  S.]  743 ;  Fox  v.  Davis, 
13  Mass.  225 ;  13  Am.  Rep.  476 ;  Calkins  v.  Long,  22  Barb. 
97.)  The  intervention  of  a  trustee  was  not  essential.  Ample 
consideration  moving  from,  and  release  of  rights  by  the  wife 
herself,  supported  the  promise  of  the  husband  without  the  in- 
demnity furnished  by  the  covenant  of  a  trustee,  (Story^s  Eq. 
Jur.,  §§  1373,  1380,  1395 ;  Sexton  v.  WheoiUyn,  8  Wheat.  [XJ. 
8.]  229 ;  2  Kent's  Com.  162,  163.)    As  an  executed  contract  it 
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cannot  be  repudiated  by  the  party  who  has  reaped  its  benefits. 
(Mnmet  v.  ^eedj  8  N.  T.  312.)  The  appellant  cannot  invoke 
the  aid  of  the  principle  of  equitable  estoppel.  {WeUand 
CoAial  Co.  V.  HaiJhaway^  8  Wend.  480,  483 ;  Green  v.  Rvsaelly 
5  Hill,  183;  Oriffith  v.  Buoher,  10  Barb.  ^22;,  Andrews  v. 
^tna  Ins.  Co.,  85  N.  Y.  343,  344;  5  Denio,  154;  3  HiU, 
225.)  The  judgment  of  divorce  granted  December  8, 1881,  is 
not  a  bar  to  the  plaintifTs  recovery  of  installments  accruing 
since  the  decree,  and  due  before  the  commencement  of  this  ac- 
tion, npon  which  installments  relief  was  granted  herein. 
{Blake  v.  Goopery  7  Serg.  &  Rawle,  500;  Carson  v.  Murray j 
3  Paige,  483,  488;  Nichols  v.  PalTner,  5  Day,  47.)  As  the 
complaint  presented  a  case  of  equitable  cognizance,  and  the 
court  thus  obtained  jurisdiction  of  the  subject-matter  and  of 
the  parties,  it  was  according  to  the  usual  practice  to  give  re- 
dress according  to  the  circumstances  of  the  case.  {Phillips  v. 
Thompson^  1  Johns.  Ch.  131  ;  Herringtan  v.  Robertson^  71 
N.  Y.  280 ;  Mad,  Ave.  B.  Ch.  v.  Oliver  St.  B.  Oh.,  73  N.  Y. 
83 ;  24  id.  40  ;  38  id.  137 ;  43  id.  578.)  The  lien  of  the  plain- 
tiff becamd  absolute  from  the  commencement  of  the  action, 
and  the  plaintiff  was  entitled  in  this  action  to  all  the  relief  con- 
sistent with  the  case  made  by  the  evidence.  {Murtha  v. 
Gimlet/,  90  N.  Y.  372;  Boynton  v.  Rawson,  1  Clark,  584; 
Gaming  v.  WhiUy  2  Paige,  568 ;  Weed  v.  Small,  3  Saudf . 
Ch.  275.) 

fluaKR,  Ch.  J.  The  plaintiff  recovered  five  successive  judg- 
ments in  justice's  court  against  the  defendant  John  Carpenter, 
for  about  $30  each,  on  October  14,  1879,  January  9,  1880, 
May  7,  1880,  July  14,  1880,  and  November  13,  18S0,  respect- 
ively. The  judgments  of  January  ninth  and  May  seventh, 
were  both  appealed  from,  to  the  County  Court,  and  on  April, 
26,  1881,  were,  after  a  retrial  of  the  actions,  aflBrmed  by  that 
court,  and  judgments  of  affirmance  were  regularly  entered. 
Each  of  these  actions  was  brought  to  recover  an  installment  of 
interest  alleged  to  be  due  to  the  plaintiff,  from  John  Carpenter 
upon  a  written  instrument  dated  January  11, 1873,  and  executed 
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under  the  hands,  and  seals,  of  the  plaintiff  and  John  Carpenter. 
It  recited  that  theretofore  the  said  John  Carpenter  had  executed 
a  mortgage  for  $1,700,  to  M.  J.  Robinson,  to  be  applied  to  the 
support  of  Sophronia  Carpenter,  his  wife,  and  in  consideration 
thereof  and  of  $300  in  cash  then  paid  to  said  Robinson,  she 
had  agreed  to  support  herself  and  live  separate  and  apart  from 
her  husband  during  her  natural  life,  and  receive  said  sum  in 
full  discharge  of  all  claims  upon  John  Carpenter  or  upon  his 
property,  either  real  or  personal,  and  would  execute  releases  of 
her  dower  right  in  his  real  estate^  and  would  refrain  from  in- 
curring debts,  for  which  said  John  should  be  liable ;  and  that  as 
the  said  Sophronia  preferred  that  said  mortgage  should  be  dis- 
charged and  said  John's  obligation  in  writing  be  substituted  there- 
for it  was  agreed  that  the  same  be  done,  and  ^^  in  consideration  of 
the  premises  said  John  Carpenter  hereby  agrees  to  and  with  said 
Sophronia  Carpenter  that  he  will  pay  to  her  $26.25,  January  1, 
1873,  and  $26-71,  April  1,  1873,  and  $27-17  July  1,  1873,  and 
$27.63  October  1, 1873,  and  like  sums  on  each  and  every  first  day 
of  January,  April,  July,  and  October  for  and  during  the  term  of 
her  natural  life,*'  and  pay  the  said  principal  sum  to  her  heirs 
upon  her  decease.  The  said  Sophronia  also  renewed  the  several 
covenants  and  agreements,  hereinbefore  recited,  and  agreed  that 
in  case  she  should  refuse  for  ten  days  after  request  therefor,  to 
execute  releases  of  her  dower  right,  in  said  Carpenter's  real  estate 
that  all  ber  rights  to  the  payment  of  interest  as  provided  for, 
should  be  forfeited.  Upon  the  trial  of  the  several  actions  re- 
ferred to  the  validity  of  tliis  agreement  and  the  status  of  So- 
pbronia  Carpenter  as  a  creditor  of  John  Carpenter,  was  litigated 
between  the  parties  thereto,  and  was  in  each  of  said  actions 
determined  in  her  favor. 

The  judgments  rendered  in  these  actions  were,  in  the  absence 
of  proof  of  fraud  in  their  procurement,  conclusive  evidence 
not  only  as  against  John  Carpenter,  but  also  as  to  all  other 
persons  of  the  several  questions  of  fact  and  law  material  to  the 
issues  tried  which  were  thereby  determined.  {Oandee  v.  Lord^ 
2  N.  Y.  269,  274  ;  HaU  v.  Stryker,  27  id.  696,  603  ;  Burgees 
V.  SimanaoTij  4&  id.  225,  227.) 


558  CASPBirrKE  v.  Osbork.  [June, 

Opinion  of  the  Ck>art,  per  Ruger,  GK  J. 

The  defendants,  acquired  title  to  the  real  estate  in  qaestion 
from  John  Carpenter,  and  necessarily  took  it  at  the  risk  of  any 
incapacity  in  him  to  convey  a  good  title,  and  so  far  as  that  was 
affected  by  the  rights  of  existing  creditors,  his  fraudulent 
grantees  were  equally  bound  by  such  legal  adjudications,  as 
might  be  made  against  him  in  respect  thereto,  as  John  Carpen- 
ter himself.  {Oandee  v.  Zardy  supra/  Rogers  y,  Rogers ^  3 
Paige,  879;  Shufeltr.  ShufeU,  9  id.  137;  French  v.  Short- 
weUj  6  Johns.  Ch.  234 ;  Raymond  v.  Richmond^  78  N.  Y.  351, 
354  ;  Bigelow  on  Estoppel,  102  ;  Voorhees  r.  Seymour ^  26 
Barb.  585.)  It  did  not,  therefore,  lie  open  to  any  of  the  de- 
fendants upon  the  trial  of  this  action  to  contest  the  validity  of 
such  agreement,  or  the  liability  of  John  Carpenter  as  a  judg- 
ment debtor  thereon,  or  the  legal  competency,  of  husband  and 
wife  to  contract  with  each  other,  for  those  questions  were  res 
adjvdicata  and  placed  beyond  the  power  of  retrial. 

This  present  action  was  founded  upon  the  last  four  judg- 
ments described,  and  was  brought  for  the  purpose  of  setting 
aside  certain  transfers  of  real  property  made  by  the  defendant, 
John  Carpenter,  to  the  other  defendants,  as  being  fraudulent 
and  void  as  against  his  creditors.  To  entitle  the  plaintiff  to 
maintain  such  an  action,  it  was  essential  that  she  should  estab- 
lish her  character  as  a  judgment  creditor  of  the  fraudulent 
grantor,  and  the  fact  that  the  conveyances  challenged  as  fraudu- 
lent were  so  iafoct,  and  stood  in  the  way  of  the  collection  of 
her  judgment.  {Adsit  v.  BuOer^  87  K  T.  585  ;  §  1891,  Code 
of  Civ.  Pro. ;  2  R  S.,  §  175,  pt.  2,  chap.  1,  tit.  2,  §  38.)  The 
production  and  proof  of  a  judgment  in  her  favor,  for  a  sum  of 
money  against  the  debtor,  rendered  by  a  court  of  competent 
jurisdiction,  was,  if  not  impeached  for  fraud,  conclusive  evi- 
dence in  such  an  action  of  her  character  as  such  creditor.  To 
establish  the  issue  on  her  part  in  this  action,  the  plaintiff  put 
in  evidence  the  respective  judgment-rolls  in  the  several  actions 
above  referred  to,  and  the  several  executions  issued  thereon^ 
each  of  which  were  severally  duly  returned  unsatisfied.  She 
also  proved  the  written  agreement  above  referred  to  and  gave 
evidence  tending  to  show  that  the  several  conveyances  assailed 
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were  voluntarily  made  by  her  husband,  with  intent  to  defraud 
his  creditors,  and  that  the  several  grantees  therein  had  knowl- 
edge of  such  intent  and  participated  therein.  The  evidence, 
we  think,  sustained. the  conclusions  of  fact  found  by  the  trial 
couit,  which  rendered  judgment  for  the  plaintifE,  and  it  does 
not  appear  to  us  that  any  error  of  law  was  committed  by  that 
court  which  requires  a  reversal  of  such  judgment. 

The  principal  questions  presented  by  the  appellants'  counsel 
upon  the  argument  before  us,  related  to  the  invalidity  of  the 
separation  agreement  of  January,  1873,  and  the  incompetency 
of  husband  and  wife,  to  thus  contract  with  each  other.  Since 
we  have  held  that  the  defendants  are  precluded  from  raising 
those  questions  in  this  action,  the  further  discussion  of  them 
would  be  unprofitable  and  unnecessary.  It  may,  however, 
not  be  improper  for  us  to  say  that  we  should  be  quite  unwill- 
ing to  yield  our  assent  to  the  appellant's  contention  in  respect 
thereto,  even  if  we  considered  ourselves  at  liberty  to  enter  into 
the  consideration  of  the  question. 

Some  other  questions,  however,  were  raised  in  the  case  which 
will  be  briefly  noticed. 

The  evidence  showed  that  in  December,  1881,  the  plaintiff 
procured  a  decree  for  an  absolute  divorce  from  her  husband  for 
adultery,  and  that  the  judgment  in  such  action  made  no  pro- 
vision for  her  support  from  his  property.  It  is  claimed  by  the 
defendants  that  marriage  was  the  gravamen  of  *.the  separation 
agreement,  and  that  its  annulment  by  the  decree,  necessarily 
subverted  and  destroyed  the  obligations  of  the  contract.  It  is 
quite  obvious  that  this  proposition,  if  generally  correct,  would 
not  affect  the  validity  of  judgments,  for  lawful  debts  already 
obtained,  and  standing  unpaid  and  unreversed,  when  such  decree 
was  obtained.  But  we  are  also  of  the  opinion  that  there  is 
nothing  in  the  terms  or  character  of  the  agreement  referred  to, 
which  authorized  John  Carpenter  to  commit  adultery,  or  to 
violate  with  impunity  the  obligations  of  his  marriage  contract, 
.without  incurring  the  penalty,  which  the  law  imposes  upon  an 
oflfending  party,  for  such  misconduct.  There  is  no  express  or 
implied  condition  in  the  contract,  that  the  plaintiff  should  con- 


560  Cakpenteb  v.  Osbobk.  [Jnjie, 

Opinion  of  the  Ck>urt,  per  RuosB,  Ch.  J. 

tinue  to  remain  the  wife  of  John  Carpenter,  but  the  obligation 
to  pay  interest  was  to  continue  nnconditionallj  during  her  natu- 
ral life.  The  contract  looked  toward  a  separation,  and  not  to 
a  union  of  the  parties ;  and  a  lawful  separation,  if  produced 
without  the  misconduct  of  the  wife,  could  not  affect  her  pecu- 
niary claims,  if  secured  by  legal  obligations.  The  right  of  the 
wife  to  dower  in  the  lands  of  her  husband,  or  to  an  allowance 
by  way  of  alimony  out  of  his  estate,  could  not  be  impaired  by 
a  divorce,  granted  for  his  misconduct ;  and  the  existence  of  an 
agreement  whereby  her  future  support  by  him,  was  secured  by 
a  lawful  obligation,  would  afford  a  good  reason  why,  in  equity, 
her  claims  upon  his  property ^  should  not  be  provided  for  in  the 
decree  in  divorce.  The  absence  of  such  a  provision  seems  to 
confirm  rather  than  destroy  the  provisions  of  the  contract,  and 
looks  to  its  expected  continuance  as  a  just  and  proper  provision 
for  the  wife.     {Blaks  v.  Ooopery  7Serg.  &  Rawlo,  600.) 

It  is  further  claimed,  that  the  plaintiff  is  estopped  from  ques- 
tioning the  validity  of  the  several  conveyances  from  John  Car- 
penter to  the  other  defendants,  because  she  joined  with  him  in 
their  execution.  It  was  found  by  the  trial  court  that  these  con- 
veyances were  executed  by  John  Carpenter,  and  received  by 
the  defendants  for  the  purpose  of  defrauding  the  plaintiff,  and 
without  knowledge  on  her  part  of  such  fraudulent  purpose. 
The  claim  made  that  Carpenter  could,  under  his  contract  with 
his  wife,  require  her  to  execute  deeds,  releasing  her  dower  in 
all  his  lands,  under  the  penalty  of  forfeiting  all  of  her  rights 
thereunder  in  case  of  refusal,  and  yet  require  her  to  execute 
such  conveyances  as  should  forever  disable  him  from  per- 
forming the  obligations  to  her,  which  formed  the  only  consid- 
eration for  her  agreement,  is  too  absurd  for  serious  considerar 
tion.  The  proposition  is  elementary  that  fraud  vitiates  all  con- 
tracts, and  a  construction  of  an  agreement  which  would  hold 
an  innocent  party  to  his  contract,  and  still  authorize  the  other 
to  defeat  his  obligation  by  his  own  fraud,  is  unsupported  by 
any  rule  with  which  we  are  familiar.  The  only  ground  for  such 
a  claim  would  be  that  of  estoppel,  and  that  is  untenable  when 
all  of  the  parties  to  the  act  except  the  plaintiff  were  cognizant 
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of  all  of  the  facts  relating  to  the  transaction,  and  were  not  de- 
ceived or  misled  by  the  plaintiffs  action.  They  were  all  active 
participants  in  the  fraud  practiced  upon  the  plaintiff,  and  are 
not  justified  in  asserting  any  rights  secured  thereunder  as 
against  the  defrauded  party. 

In  our  view,  the  only  serious  question  in  the  case  relates  to 
the  additional  relief  granted  by  the  court  below,  rendering 
judgment  against  Carpenter,  in  declaring  a  lien  upon  the 
land  in  question,  for  the  several  installments  due,  but  not  in 
judgment  when  the  action  was  commenced.  We  are,  however, 
of  the  opinion  that  the  court,  having  acquired  jurisdiction  to 
decree  such  conveyances  fraudulent  and  void,  as  to  judgments 
previously  recovered,  was  authorized  to  grant  such  further  relief 
within  the  scope  and  meaning  of  the  issues  made,  as  the  parties 
might  be  equitably  entitled  to,  in  connection  with  the  transaction 
under  investigation.  N"o  question  was  raised  on  the  trial  but 
that  the  proper  parties  were  before  the  court,  or  that  different 
causes  of  action  were  improperly  united  in  the  same  complaint 
wdiich  required  different  modes  of  trial ;  but  the  sole  question 
was  whether  the  court  had  jurisdiction  to  render  the  judgment 
appealed  from.  The  rule  relating  to  the  subject  is  compre- 
hensively stated  by  the  author  of  the  most  recent  work  on 
Equity  Jurisprudence  as  follows :  If  "the  controversy  contains 
any  equitable  features,  or  requires  any  purely  equitable  relief 
which  would  belong  to  the  exclusive  jurisdiction,  or  involves 
any  matter  pertaining  to  the  concurrent  jurisdiction,  by  means 
of  which  a  court  of  equity  would  acquire,  as  it  were,  a  partial 
cognizance  of  it,  the  court  may  go  on  to  a  complete  adjudica- 
tion, and  may  thus  establish  purely  legal  rights  and  grant  legal 
remedies  which  would  otherwise  be  beyond  the  scope  of  its  au- 
thority." (Pomeroy's  Eq.  Jur.,  §  181 ;  Rathhone  v.  Warren^ 
10  Johns.  586,  596 ;  Ilawley  v.  Cramer^  4  Cow.  717 ;  Crane  v. 
Bunnell,  10  Paige,  333 ;  Bradley  v.  Bosley,  1  Barb.  Ch.  152.) 
This  principle  has  been  applied  in  many  cases,  in  awarding 
judgment  for  pecuniary  damages,  even  when  the  party  had  an 
adequate  remedy  at  law,  if  the  damages  were  connected  with  a 
transaction  over  which  the  courts  had  jurisdiction  for  any  pur- 
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pose,  although  for  the  purpose  of  collecting  damages  merely, 
they  would  not  have  had  jurisdiction.  {Bradley  v.  Bosley^ 
supra;  Cla/rkY.  White,  12 Pet.  18S;  FranUmlm.  Co.  y,Mc- 
Crea^  4  Green  [Iowa],  229 ;  Brooks  v.  StaRexjy  3  Mcljcan,  523.) 
The  court  below  had  unquestionable  jurisdictioii  to  award  re- 
lief against  the  conveyances  in  question,  as  to  judgments  re- 
covered, and  although  not  entitled  to  award  such  relief  as  to 
claims  not  in  judgment,  it  still  had  power  to  grant  any  other 
relief  to  which  the  party  was  legally  entitled,  although  it  might 
result  in  consequences,  similar  to  those  afforded  by  a  decree  de- 
claring a  lien.  The  legal  effect  of  the  decree  setting  aside  the 
conveyances,  was  to  vacate  and  annul  the  title  conveyed  by 
John  Carpenter  to  the  several  grantees  named  in  his  deeds,  so 
far  as  it  stood  in  the  way  of  the  collection  of  the  plaintiff's 
judgment,  and  as  against  the  parties  to  this  action,  of  any  oiher 
claim  arising  out  of  the  same  transaction,  which  should  be  there- 
after lawfully  put  in  judgment.  The  plaintiff's  complaint 
alleged  that  several  installments,  aside  frqm  those  in  judgment, 
were  then  due  and  unpaid  upon  the  separation  agreement,  and 
asked  that  the  same  be  declared  a  lien  upon  the  said  real  estate, 
and  that  the  property  be  sold,  and  such  installments  bo  paid 
from  the  proceeds  of  such  sale.  The  fair  import  of  this  de- 
mand was  to  entitle  the  plaintiff,  to  so  much  of  the  relief  de- 
manded as  was  within  the  power  of  the  court  to  grant,  and  if 
the  rendition  of  a  money  judgment,  for  such  installments  was 
necessary  to  confer  the  relief  sought,  the  court  had  undoubted 
authority  under  the  prayer  for  relief,  to  order  such  a  judgment. 
The  proof  of  the  separation  agreement,  and  the  recovery  of 
previous  judgments  thereon,  constituted  conclusive  evidence  of 
the  rights  of  the  plaintiff,  as  a  creditor  of  JoJm  Carpenter  under 
such  agreement,  for  the  amount  appearing  to  be  due  and  un- 
paid thereon,  and  authorized  the  court  to  render  judgment 
against  John  Carpenter,  for  such  amounts  as  were  not  already 
in  judgment.  The  rule  which  precludes  a  court  of  equity,  from 
entertaining  jurisdiction  of  an  action,  to  set  aside  a  fraudulent 
conveyance  at  the  suit  of  a  simple  contract  creditor  would  seem 
to  render  the  judgment  appealed  from  erroneous,  so  far  as  it 
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declares  sncli  a  debt  a  lien  upon  the  property  in  question  ;  yet 
the  rendition  of  a  pecuniary  judgment  therefor,  in  this  action 
is  authorized,  and  would  seem  so  far  as  the  parties  to  this  action 
were  concerned,  to  place  the  plaintiff  in  a  position  to  enforce  it 
hereafter  against  such  real  estate,  by  appropriate  proceedings 
therefor.  These  views  lead  to  a  modification  of  the  judgment 
by  striking  out  so  much  thereof  as  declared  it  a  lien  upon  the 
real  estate  for  the  installments  not  previously  in  judgment,  and 
to  an  affirmance  of  its  other  provisions. 

The  judgment,  therefore,  should  bo  modified  in  that  respect, 
and  as  "modified,  affirmed  with  costs  to  the  plaintiff. 

All  concur. 

Judgment  accordingly. 


Meyer    Geismer,   Respondent,  v.   The    Lake    Shore   and 
Michigan  Southern  Railway  Company,  Appellant. 

la  tlie  absence  of  a  special  contract  tliere  is  no  absolute  daty  resting  upon 
a  common  carrier  to  deliver  goods  intrusted  to  him,  witbin  wbat  would 
be,  under  ordinary  circumstances,  a  reasonable  time;  he  may  excuse  de- 
lay  bj  accident  or  misfortune,  not  inevitable  or  produced  hy  the  act  of 
Qod,  but  the  result  of  the  conduct  of  men;  all  that  can  be  required  of  him 
is  that  he  exercise  due  care  and  diligence  to  guard  against  delay  and  to 
forward  the  goods  to  their  destination. 

A  railroad  carrier  stands  upon  the  same  footing  in  these  respects  as  other 
carriers. 

Plaintiff  delivered  to  defendant  certain  live  stock  to  be  transported  over  its 
road.  In  an  action  to  recover  damages  for  injuries  caused  by  the  alleged 
failure  of  the  defendant  to  transport  the  animals  within  a  reasonable  time, 
it  appeared  that  they  were  carried  with  reasonable  dispatch  so  far  as  C,  a 
station  on  defendant's  road,  where  the  train  carrying  them  stopped  for 
the  purpose  of  making  certain  usual  changes.  Defendant  was  willing  and 
desirous  to  proceed,  and  had  the  necessary  rolling  stock  and  employes  so 
to  do,  and  made  all  reasonable  efforts  to  that  end,  but  was  prevented  by  a 
portion  of  its  employes  who  had  struck,  because  of  a  reduction  of  wages* 
and  who  not  only  refused  to  run  defendant's  trains  or  obey  the  orders  of  its 
officers,  but  by  violence  and  intimidation  prevented  other  employes,  who 
were  ready  and  willing  to  work,  from  so  doing.  In  consequence  the  train 
waa  delayed  for  eleven  da^-a  wUeA  ^he  ptrlke  ceased,  and  the  stock  was  im- 
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mediately  sent  forward  to  its  destination.  The  court  charged,  in  eabst^nce, 
that  defendant  was  not  relieved  from  liability,  by  the  fact  that  the  delay 
was  caused  by  the  unlawful  acts  of  its  striking  employes.  Held  error;  that 
when  the  men  abandoned  defendant's  employment,  they  ceased  to  be  its 
servants  or  agents  for  whose  acts  it  was  responsible  ;  that  conceding  the 
strike  was  organized  while  the  strikers  were  in  defendant's  employ,  it 
was  a  matter  outside  of  their  employment  and  imposed  no  liability  on 
defendant;  also,  that  the  delay  was  not  caused  by  the  strike,  i.  6.,  the 
refusal  of  the  men  to  work,  but  by  the  unlawful  conduct  of  the  strikers 
after  they  had  left  defendant's  employ. 

Weed  V.  P.  R.  R.  Co,  (17  N.  Y.  362),  Elackstock  v.  JV.  F.  eft  E,  R.  R.  Co. 
(1  Bosw.  77;  affirmed.  20  N.  Y.  48),  distinguished. 

OeUmer  v.  L,  8.  <fe  M.  S.  R,  R,  Go,  (34  Hun,  50),  reversed. 

(Argued  May  31,  1886;  decided  June  1,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snprerae 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  October  term,  1884,  which  overruled  defendant's 
exceptions  and  directed  judgment  for  plaintiff  on  a  verdict. 
(Reported  below,  34  Hun,  50.) 

This  action  was  brouglit  to  recover  damages  for  alleged  neg- 
ligence on  the  part  of  defendant  in  the  performance  of  a  con- 
tract for  transportation  of  live  stock. 

Upon  the  trial  of  this  action  there  was  evidence  proving 
or  tending  to  prove  these  facts:  On  the  21st  day  of  July, 
1877,  the  plaintiff  delivered  to  the  defendant,  at  Toledo,  in  the 
State  of  Ohio,  a  large  number  of  cattle  and  hogs  to  be  trans- 
ported within  a  reasonable  timjB  over  its  railroad  to  Buffalo, 
in  this  State,  there  to  be  delivered  to  him.  The  usual  and 
ordinary  time  for  the  transportation  of  such  freight  between 
the  two  places  named  was  about  twenty-five  hours.  The  plain- 
tiff's cattle  and  hogs  were  started  on  a  train  of  defendant's 
cars  for  their  destination,  and  were  carried  with  reasonable  dis- 
patch and  without  delay  as  far  as  Collingwood,  in  the  State  of 
Ohio,  where  they  arrived  on  the  twenty-second  day  of  July. 
Collingwood  was  a  place  where  it  was  usual  and  customary  for 
the  defendant  to  stop  all  its  stock  trains  for  the  purpose  of 
changing  engines,  engineers,  firemen  and  crews  employed  on 
such  trains,  and  the  train  on  which  plaintiff's  stock  was  shipped 
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stopped  thero  for  the  parpose  of  making  such  usual  ehaages. 
When  plaintiffs  stock  arrived  there  the  defendant  was  willing 
and  desirous  to  proceed  and  continue  the  carrying  of  the  stock 
to  Buffalo,  and  had  all  the  necessary  cars,  locomotives  and  em- 
ployes to  make  up  and  manage  the  train  ;  bat  it  was  prevented 
from  proceeding  immediately  and  accomplishing  in  the  usual 
time  the  carriage  of  the  stock  to  its  destination  in  consequence 
of  a  portion  of  its  employes  striking  and  refusing  to  run  the 
train  or  to  permit  others  so  to  do.  A  few  weeks  prior  to  the 
arrival  of  the  plaintift's  stock  at  Collingwood,  the  defendant 
made  an  order  reducing  the  pay  of  its  employes  engaged  on 
its  trains  and  at  their  stations  and  shops  ten  per  cent,  and  by 
reason  of  such  reduction  many  of  the  employes  refused  to 
work  on  defendant's  trains,  or  to  permit  others  to  work  who 
were  willing  to ;  and  many  of  the  firemen  and  brakemen  who 
had  been  in  the  defendant's  employ  took  forcible  possession  of 
some  of  the  defendant's  engines  and  some  of  the  fixtures  of 
the  engines,  and  detached  engine  hose,  let  the  water  out  of  the 
engine  boilers,  imcoupled  cars,  carried  away  and  hid  some  coup- 
ling pins  and  links,  placed  the  engines  in  the  round-house,  and 
barricaded  the  same.  The  persons  who  took  such  forcible  pos- 
session of  the  property  of  the  defendant  were  a  great  number 
—  over  two  hundred  persons  —  the  greater  portion  of  whom 
were  firemen  and  brakemen  who  had  been  in  the  employ  of  the 
defendant  up  to  the  time  of  the  strike,  on  the  twenty-second 
day  of  July,  and  were  the  controlling  element  of  the  force 
which  prevented  the  moving  of  the  defendant's  trains  at  Col- 
lingwood. Such  persons  boldly  and  defiantly  refused  to  obey 
any  of  the  orders  of  the  defendant's  officers,  and  refused  to 
permit  any  of  the  defendant's  trains  to  be  moved,  and  threat- 
ened persons  who  should  attempt  to  move  any  of  the  trains  or 
cars  until  the  demands  of  the  strikers  should  first  be  complied 
with.  The  oSicers  of  the  defendant  made  various  attempts  to 
move  trains  from  Collingwood,  and  placed  on  the  trains  em- 
ployes who  were  willing  to  work  and  operate  the  same ;  but 
they  were  prevented  from  moving  the  trains  by  threats,  and 
were  compelled  to  desist  from  all  attempts  to  move  them  from 
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Colliiigwood .  During  all  the  time,  from  the  day  the  stock  ar- 
rived at  CoUingwood  until  it  was  finally  reshipped,  the  officers 
of  the  defendant  exerted  themselves  with  great  diligence  to 
move  the  trains  and  to  induce  and  persuade  those  who  up  to 
that  time  had  been  in  the  employ  of  the  defendant  to  return 
to  their  places  on  the  trains  and  to  permit  the  defendant  to 
have  the  use  and  control  of  its  property,  the  railroad  and  its 
fixtures;  but  they  openly  declared  and  announced  that  they 
would  do  so  only  upon  the  condition  that  the  order  of  the  de- 
fendant reducing  the  wages  of  the  employes  should  be  annulled 
and  the  wages  restored  as  they  were  before  such  reduction ; 
they  also  demanded  the  annulling  of  the  rule  requiring 
certain  qualificiitions  of  engineers,  and  the  removal  of  the 
general  master  mechanic,  and  that  no  one  should  be  dis- 
charged for  having  take^n  part  in  the  riot;  and  the  strik- 
ers would  have  disbanded  and  the  late  employes  of  the 
defendant  would  have  promptly  resumed  their  employ- 
ment with  the  defendant,  and  would  have  ceased  all  force  and 
violence  to  the  defendant,  its  officers  an.d  employes,  and  would 
have  allowed  and  restored  to  the  defendant  the  full  and  com- 
plete control  of  all  its  property  and  its  railroad  had  their  de- 
mands been  acceded  to ;  but  the  defendant  refused  to  accede  to 
the  demands.  There  was  a  sufficient  number  of  other  com- 
petent workmen  willing  and  ready  to  take  the  places  of  the  strik- 
era  at  such  reduced  wages  who  could  at  any  time  have  been  so 
employed,  and  who  would  have  moved  defendant's  train  except 
for  the  violent  opposition  of  the  strikers.  After  the  strike  had 
continued  for  a  period  of  eleven  days  it  ceased,  and  all  the  late 
employes  of  the  defendant  who  were  engaged  in  the  strike 
resumed  work  on  the  defendant's  cars,  and  the  defendant  was 
restored  to  the  possession  of  all  its  property  and  railroad  and 
fixtures  so  taken  possession  of  by  the  strikers ;  but  the  wages 
were  not  restored  nor  other  concessions  made  by  defendant. 
If  it  had  not  been  for  those  who  had  been  in  the  employ  of  the 
defendant  up  to  the  time  of  the  commencement  of  the  strike, 
the  defendant  could  have  overcome  the  resistance  and  trans- 
ported plaintiff's  stock  in  due  and  ordinary  time.    As  soon  as 
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the  strike 'ceased  the  defendant  transported  the  plaintiffs  stock 
to  BuflEalo  and  there  delivered  it  to  the  plaintiff,  who  took  pos- 
session of  it.  The  plaintiff  suffered  great  damage  from  the 
delay,  to  recover  which  this  action  was  commenced. 

The  trial  jadge,  among  other  tilings,  charged  the  jury,  "  that 
if  the  strike  had  its  origin  in  the  minds  of  the  defendant's  em- 
ployees, that  it  began  with  them  and  terminated  when  they  were 
ready  to  end  it,  and  that  strangers,  outside  parties,  joined  them 
through  sympathy  or  other  cause,  the  defendant  is  not  exempt 
and  the  plaintiff  may  recover  damages  ; "  "  that  whether  the  de- 
lay in  bringing  forward  this  train  arose  because  the  defendant's 
engineers,  brakemen  and  firemen  were  on  a  strike,  declining  to 
work,  and  the  company  had  not  men  to  carrj'  on  its  business,  or 
that  they  would  not  do  it,  or  suffer  othera  to  do  it,  even  though 
they  were  active  in  their  resistance,  although  they  committed 
violence,  if  they  were  the  servants  or  employes  of  the  defend- 
ant, nevertheless  it  is  imputable  to  the  defendant  in  this  case  ;" 
"  that  if  the  defend  mt's  employee  were  willing  to  carry  on  the 
business,  and  other  men  which  have  been  mentioned  sought  to 
prevent  those  who  were  willing  to  work  from  carrying  on  its 
business,  and  continuing  their  labor,  and  that  it  was  effective 
and  sufficient  to  prevent  those  who  were  willing  from  going 
into  the  employ  of  the  company,  and  that  this  combination  was 
strong  and  powerful,  strong  in  its  moral  position,  strong  in  its 
physical  power  to  overmaster  and  control  the  situation  an  J  pre- 
vent the  company  from  bringing  out  its  engines  and  starting  out 
the  train,  and  so  extended  from  Cleveland  to  Buffalo,  embracing 
Erie,  it  is  no  excuse  for  the  delay,  because  if  the  strikers  were 
the  defendant's  employes,  they  represented  the  defendant ;  they 
were  its  servants  and  agents,  and  their  acts  were  the  acts  of  the 
corporation."  To  all  these  portions  of  the  charge  defendant's 
counsel  excepted ;  and  he  requested  the  judge  to  charge  "  that 
if  the  jury  believe  from  the  evidence  that  the  cattle  were  deliv- 
ered in  Buffalo  at  as  early  a  day  as  was  possible  under  all  the 
circumstances  in  the  case,  they  will  find  for  the  defendant ; " 
"that  if  the  jury  believe,  from  the  evideiice,  that  on  and  after 
the  21st  day  of  July,  1877,  the  railroad  tracks,  depots  and  rolU 
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ing  stock  of  the  defendant  were  taken  forcible  poesession  of  by 
a  body  or  bodies  of  armed  men,  among  whom  were  some  of 
its  employes,  and  that  they  continued  to  hold  possession 
thereof,  by  force  of  arms,  for  several  days,  by  reason  of  which 
the  delivery  of  the  plaintiffs  stock  at  Buffalo  was  delayed  until 
August  4,  1877,  the  plaintiff  cannot  recover;"  "that  if  the 
jury  believe  from  the  evidence  that  under  the  circumstances 
the  defendant  could  not  have  moved  the  plaintiffs  stock  from 
CoUingwood  to  Buffalo  previous  to  the  time  it  did  without  en- 
dangering life  and  property,  then  that  the  defendant  was  justi- 
fied in  delaying  the  delivery  of  the  stock  until  it  was  actually 
delivered;"  "that  if  the  cause  of  the  detejition  of  the  plain- 
tiffs stock  arose  from  forcible  resistance  of  the  late  employes 
of  the  defendant,  the  defendant  having  at  all  times  a  sufficient 
force  of  faithful  employes  to  have  operated  and  run  the  de- 
fendant's road  had  it  not  been  for  such  forcible  resistance,  then 
the  plaintiff  cannot  recover;"  "that  if  any  of  tho  employes 
of  the  defendant  joined  the  strikers,  they  ceased  from  that 
time  to  be  employes  of  the  company,  and  the  defendant  is 
not  in  any  way  responsible  tqr  thdr  acts,"  The  judge  de- 
clined to  charge  each  of  these  requests,  and  the  defendant's 
counsel  duly  excepted.  The  jury  rendered  a  verdict  for  the 
plaintiff. 

Daniel  H,  MoMiU'an  for  appellant.  As  the  delay  in  this 
case  was  not  occasioned  by  the  defendant  not  having  in  its  em- 
ploy a  sufficient  number  of  persons  who  were  faithful  and  will- 
ing to  perform  their  duty,  but  solely  by  reason  of  the  "  unlaw- 
ful resistance,"  ahd  the  "force  and  violence  of  a  lawless 
assembly  of  persons,"  it  was  not  liable.  (P.,  Ft.  W.  cSs  C.  R. 
li.  Co.  V.  Hagen,  84  111.  3G ;  25  Am.  Rep.  422  ;  P.,  G.  cfe  St. 
L.  a,  Co.  V.  HoUoweU,  65  Ind.  188 ;  32  Am.  Rep.  63  ;  Ben- 
nett  V.  L.  S.  &  M.  S.  R.  Co.,  6  Am.  &  Eng.  Ry.  Cas.  391.) 
A  common  carrier  stands  on  the  same  ground  as  other  bailees, 
and  may  excuse  delay  in  the  delivery  of  goods  by  accident  or 
misfortune,  although  not  inevitable  or  produced  by  the  act  of 
God.    (Hutchinson  on  Garners,  §  330  ;  L  cfe  St.  L.  R.  R.  Co.  v. 
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Juri/^  8  Bradsliaw,  160.)  AH  that  can  be  required  of  him  in  such 
an  emergency  is  that  he  shall  exercise  due  care  and  diligence  to 
guard  against  delay,  and,  if  it  occur  without  his  fault  or  neglect, 
he  shall  omit  no  reasonable  effort  to  secure  the  safety  of  the 
goods,  (Parsons  v.  Hardy ^  14  Wend.  216 ;  Wibert  v.  R,  R, 
Co.,  12  N.  Y.  245  ;  Thayer  v.  Burchard,  99  Mass.  521 ;  M. 
C.  R,  R,  Co,  V.  Burroughs,  33  Mich.  6 ;  Story  on  Bail., 
§  545 ;  M,  C.  R.  R,  Co.  v.  Curtis,  80  111.  224.)  The  ma^ter 
is  not  responsible  for  the  unlawful  act  of  his  servant,  committed 
outside  the  scope  of  his  duty.  {People  v.  N.  T.  C  <&  R.  R. 
R.  R.  Co.,  9  Am.  &  Eng.  R.  Gas.  1.) 

AdeJhert  Moot  for  respondent.  A  common  carrier  is  not 
liable  for  losses  caused  by  the  act  of  God,  by  the  pubUc  enemy, 
by  the  inherent  defect,  quality  or  vice  of  the  thing  carried,  by 
the  seizure  of  goods  or  chattels  in  his  hands,  under  legal  pro- 
cess, by  some  act  or  omission  of  the  owner  of  the  goods.  With 
these  exceptions  the  liability  of  the  carrier  is  unconditioned. 
{Parsons  v.  Monteath^  13  Barb.  353  ;  Merritt  v.  Earle,  31  id. 
38 ;  8.  C,  29  K  T.  115  ;  Uall  v.  Renfro,  3  Mete.  [Ky.]  51 ; 

1  Abb.  Law  Diet.  456  ;  2  Bouv.  Law  Diet.  392 ;  5  Causes  Cele- 
bres,  495-550 ;  Lawson's  Cont.  of  Carriers,  §  3,  p.  5  ;  §  10,  p.  7 ; 
id.,  §  13,  p.  14 ;  id.,  §  16,  p.  17 ;  Cragin  v.  N.  Y.  C.  R.  R.  Co,, 
51  K  Y.  61 ;  Edw.  on  Bail.  [2d  ed.]  395,  §§  542,  547 ;  Weed  y. 
Panama  R.  Co.,  17  N.  Y.  362;  KoU  v.  Consumer^  Ice  Co., 
73  id.  543  ;  BUckstocTc  v.  N.  Y.  <&  E.  Co.,  1  Bosw.  77 ;  affirmed, 
20  id.  48 ;  Story  on  Agency,  §  309 ;  Denny  v.  Manhattan  Co., 

2  Denio,  15 ;  5  id.  639.)  Abandoning  their  work  was  a  breach  of 
contract  on  the  part  of  the  engineers ;  they  by  that  act  became 
responsible  to  the  defendant  for  all  its  direct  consequence,  and 
the  master  or  employer  is  answerable.  (Story  on  Agency, 
§  452 ;  2  Kent's  Com.  259 ;  Ilarlow  v.  Humiston,  9  Conn. 
189 ;  EUis  y.  Turner,  8  Term  R.  531.)  The  property  intrusted 
to  the  defendant  to  carry  having  been  lost  from  a  failure  on  its 
part  to  perform  the  duty  with  which  it  was  charged,  and  the 
answer  that  the  failure  was  caused  by  the  misconduct  of  its 
servants  cannot  avail  as  a  defense.      (12  Hun,  102 ;  17  id.  575 ; 
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57  How.  Pr.  113;  49  K  Y.  444;  People  v.  JV.  Y.  C.  <&  H. 
R,  R.  R.  Co,,  28  Hnn,  543 ;  Condit  v.  Grand  T.  R.  Co.,  54 
N.  Y.  600 ;  PhOa.  i&  R.  R.  Co.  v.  Derby,  14  How.  468.) 

Earl,  J.  We  are  of  opinion  that  the  learned  trial  judge  fell 
into  ferror  as  to  rules  of  law  of  vital  and  controlling  import- 
ance in  the  disposition  of  this  case. 

A  railroad  carrier  stands  upon  the  same  footing  as  other 
carriers,  and  may  excuse  delay  in  the  delivery  of  goods  by  ac- 
cident or  misfortune  not  inevitable  or  produced  by  the  act  of 
God.  All  \\\2^,  can  be  required  of  it  in  any  emergency  is  that 
it  shall  exercise  due  care  and  diligence  to  guard  against  delay 
and  to  forward  the  goods  to  their  destination  ;  and  so  it  has 
been  uniformly  decided.  (  Wihert  v.  If,  Y.  <&  Erie  Rail- 
road Co,,  12  N.  Y.  245 ;  Bldckatoch  v.  N.  Y.  <&  Erie\Railroad 
6'a,20id.  48.) 

In  the  absence  of  special  contract  there  is  no  absolute  duty 
resting  upon  a  railroad  carrier  to  deliver  the  goods  intrusted  to 
it  within  what,  under  ordinary  circumstances,  would  be  a  rea- 
sonable time.  Not  only  storms  and  floods  and  other  natural 
causes  may  excuse  delay,  but  the  conduct  of  men  may  also  do 
so.  An  incendiary  may  burn  down  a  bridge,  a  mob  may  tear 
up  the  tracks  or  disable  the  rolling  stock  or  interpose  irresisti- 
ble force  or  overpowering  intimidation,  and  the  only  duty  rest- 
ing upon  the  carrier,  not  otherwise  in  fault,  is  to  use  reasonable 
efforts  and  due  diligence  to  overcome  the  obstacles  thus  inter- 
posed, and  to  forward  the  goods  to  their  destination. 

While  the  court  below  conceded  this  to  be  the  general  rule, 
it  did  not  give  the  defendant  the  benefit  of  it  because  it  held 
that  the  men  engaged  in  the  violent  and  riotous  resistance  lo 
the  defendant  were  its  employes  for  whose  conduct  it  was  re- 
sponsible, and  in  that  holding  was  the  fundamental  error  com- 
mitted by  it .  It  is  true  that  these  men  had  been  in  the  em- 
ployment of  the  defendant.  But  they  left  and  abandoned  that 
employment.  They  ceased  to  be  in  its  service  or  in  any  sense 
its  agents,  for  whose  conduct  it  was  responsible.  They  not 
only  refused  to  obey  its  orders  or  to  render  it  any  service,  but 
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they  willfully  arrayed  themselves  in  positive  hostility  against 
it,  and  intimidated  and  defeated  the  eflEorts  of  employes  who 
were  willing  to  serve  it.  They  became  a  mob  of  vicious  law- 
breakers to  be  dealt  with  by  the  government,  whose  duty  it 
was,  by  the  use  of  adequate  force,  to  restore  order,  enforce 
proper  respect  for  private  property  and  private  rights  and  obe- 
dience to  law.  If  they  had  burned  down  bridges,  torn  up 
tracks,  or  gone  into  passenger  cars  and  assaulted  passengers, 
upon  what  principle  could  it  be  held  that  as  to  such  acts  they 
were  the  employes  of  the  defendant  for  whom  it  was  re- 
sponsible ?  If  they  had  sued  tlie  defendant  for  wages  for  the 
eleven  days  when  they  were  thus  engaged  in  blocking  its  busi- 
ness, no  one  will  claim  that  they  couid  have  recovered. 

It  matters  not,  if  it  be  true,  that  the  strike  was  conceived  and 
organized  while  the  strikers  were  in  the  employment  of  the  de- 
fendant. In  doing  that  they  were  not  in  its  service  or  seek- 
ing to  promote  its  interests  or  to  discharge  any  duty  they  owed 
it ;  but  they  were  engaged  in  a  matter  entirely  outside  of  their 
employment  and  seeking  their  own  ends  and  not  the  interests 
of  the  defendant.  The  mischief  did  not  come  from  the  strike 
— from  the  refusal  of  the  employes  to  work,  but  from  their 
violent  and  unlawful  conduct  after  they  had  abandoned  the  ser- 
vice of  the  defendant. 

Here  upon  the  facts,  which  we  must  assume  to  bo  true,  there 
was  no  default  on  the  part  of  the  defendant.  It  had  employes 
who  were  ready  and  willing  to  manage  its  train  and  carry  for- 
ward the  stock,  and  thus  perform  its  contract  and  discharge  its 
duty ;  but  tliey  were  prevented  by  mob  violence  which  the  de- 
fendant could  not  by  reasonable  efforts  overcome.  Tliat  under 
such  circumstances  the  delay  was  excused  has  been  held  in  sev- 
eral cases  quite  analogous  to  this  which  are  entitled  to  much 
respect  as  authorities.'  {Piitshurg  (&  0.  H.  li.  Co.  v.  Ilogen^ 
84  111.  36;  Pittahurgh,  G.  W.  L.  R.  Co,  v.  naUowell,  65 
Ind.  188 ;  Bennett  v.  L,  S.  cfe  J/.  S.  li.  R,  Co,,  6  Am.  &  Eng. 
R.  Cas.  391 ;  /.  cfe  TT.  Z.  R.  R,  Co.  v.  Juntzen,  10  Bard  well, 
295.) 

The  cases  of  Weed  v.  Panama  R.  R.  Co.  (17  N.  Y.  362), 
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and  Blackatook  v.  N,  Y.  cfe  Erie  B.  R.  Co.  (1  Bosw.  77; 
affirmed,  20  N.  Y.  48),  do  not  sustaia  the  plaintiff's  contention 
here.  If  in  this  case  the  employes  of  the  defendant  had  sim- 
ply refused  to  discharge  their  duties,  or  to  work,  or  had  sud- 
denly abandoned  its  service,  offering  no  violence,  and  causing 
no  forcible  obstruction  to  its  business,  those  authorities  could 
have  been  cited  for  the  maintenance  of  an  action  upon  princi- 
ples stated  in  the  opinions  in  those  cases. 

We  are,  therefore,  of  opinion  that  this  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


The  Mayor,  Aldermen  and  Oommonaltv  of  the  Crrr  of 
New  York,  Respondent,  n  Tiib  Second  Avenue  Rail- 
road Company,  Appellant. 

tS  *^|         Where  a  covenantee  has  made  repairs  which  the  covenantor  was  bound  bat 
102   6721         neglected  to  malLe,  the  sum  actuaUj  expended  by  the  latter  is  prima 
150   892 '        ff^i^f  the  amount  of  damages,  and  where  no  fraud  ia  shown,  or  facta  to 
"""^""^  impeach  the  reaaonableness  of  the  account,  is  the  sum  he  ia  entitled  to 

recover. 
The  parties  entered  into  a  contract  by  which  defendant  covenanted  '  to 
pave  the  streets  in  and  about  the  raila  *'  of  ita  road  and  "  to  kpep  the 
aame  in  repair."  In  an  action  to  recover  damagea  for  a  breach  of  the 
covenant  to  repair,  it  appeared  that  defendant'a  road  consisted  of  two 
tracks ;  that  while  the  laying  of  the  road  originally  would  only  require 
the  actual  displacement  of  the  pavement  for  the  distance  of  about  eigh- 
teen inches  on  the  side  of  each  rail,  it  would  so  disturb  the  intermediate 
pavement  as  to  require  it  to  be  relaid.  Held,  that  the  contract  bound  the 
company  to  pave  and  keep  in  repair  so  much  of  the  space  between  the 
tracks  as  waa  diaturbed  in  the  original  construction  of  the  road,  and  ao  it 
waa  bound  to  keep  In  repair  the  whole  of  auch  space. 
It  was  shown  on  behalf  of  the  plaintiff,  without  coutradictton,  that  defend- 
ant having,  after  due  notice,  failed  to  put  in  repair  a  street  covered  by  the 
contract  which  was  out  of  repair,  the  city  proceeded  to  make  the  repairs* 
employing  laborers  at  the  usual  wages  paid  by  the  city  and  purchasing 
materials  in  the  oaual  way.    Heldj  in  the  abeence  of  evidence,  that  tho 
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work  and  materials  employed  exceeded  tlie  necessary  ainouat,  or  that 
the  charges  were  excessive,  a  direction  to  the  jury  to  render  a  verdict . 
for  the  Bom  expended  was  proper. 

Plaintiff  called  as  a  witness  W.,  the  foreman  who  had  general  charge  of 
the  work,  under  whom  were  two  gang  foremen,  each  having  charge  of  a 
separate  gang  of  laborers.  W.  kept  a  time-book  in  which  was  entered 
the  name  of  each  man  employed.  He  visited  the  work  twice  a  day 
and  testified  that  while  there  he  checked  on  the  time-book  the  time  of 
each  man  as  reported  to  him  by  the  gang  foremen,  who  did  not  see  the 
entries  ;  also  that  he  marked  the  men*s  names  as  he  saw  them  and  knew 
their  faces.  The  gang  foremen  testified  tliat  they  correctly  reported  to 
W.  the  names  of  the  men  who  worked,  and  if  any  did  not  work  full  time 
they  reported  that  fact  also.  Up6n  this  proof  the  time-book  was  admitted 
in  evidence.    JSield  no  error. 

A.  written  memorandum  or  account  made  hj  W.  of  materials  used  was  also 
admitted  in  evidence.  W.  testified  that  the  entries  therein  were  made 
from  daily  information  given  him  by  the  gang  foremen  on  his  visits  to  the 
work,  and  that  he  correctly  entered  the  amounts  as  reported.  The  gang 
foremen  testified  that  they  reported  the  amounts  correctly  ;  neither  of 
them  saw  the  entries  made  or  had  any  present  recollection  of  the  specific 
quantities  so  reported.  M.,  one  of  them,  testified  inferentially  that 
•when  the  reports  were  made  he  had  personal  knowledge  of  the  facts 
reported.  C,  the  other  foreman,  testified  that  his  reports  of  stone  deliv- 
ered were  made  upon  information  derived  from  a  carman,  who  drew  and 
counted  the  stone.  The  witness  did  not  verify  the  count  and  the  carman 
was  not  called  as  a  witness.  The  account  was  objected  to  generally. 
JMcl,  it  was  clearly  admissible  as  to  the  items  reported  by  W.,  and  tlie 
general  objection  was  not  available  to  raise  the  question  as  to  the 
admissibility  of  the  items  entered  on  the  report  of  C;  that  a  specific 
objection  should  have  been  taken  to  those  items. 

Where  an  account  has  been  kept  in  the  ordinary  course  of  business  of 
laborers  employed  in  the  prosecutiou  of  a  work,  based  upon  daily  reports 
of  foremen  having  charge  of  the  men,  who,  in  accordance  with  their 
duty,  reported  the  time  to  anotiier  subordinate  of  a  higher  grade  of  the 
same  common  master,  and  who,  also,  in  time,  in  accordance  with  his  duty, 
entered  the  time  as  reported,  and  where  the  foremen  testify  that  th^y 
made  true  reports  and  the  person  who  made  the  entries,  that  he  correctly 
entered  them,  the  entries  so  made  are  admissible  as  evidence  to  show  the 
amount  of  work  done. 

It  seems^  however,  this  rule  does  not  admit  as  evidence  a  mere  private 
memorandum,  not  made  in  pursuance  of  any  duty  owing  by  the  person 
making  it,  or  when  made  upon  information  derived  from  another,  who 
gave  it  casually  and  voluntarily,  not  under  the  sanction  of  duty  or  other 
obligation.  , 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff  directed  by  the  court.  (Reported  below,  31  Hun, 
241.) 

This  action  was  brought  to  recover  damages  for  a^n  alleged 
breach  of  contract. 

Defendant,  having  obtained  permission  to  lay  its  railroad 
with  a  double  track  over  portions  of  certain  streets  in  the 
city  of  New  York,  entered  into  a  contract  with  the  city 
by  which  it  covenanted  among  other  things  "  that  the  said 
company  shall  pave  the  streets  in  and  about  the  rails  in  a 
permanent  manner  and  keep  the  same  in  repair  to  the  entire 
satisfaction  of  the  street  commissioner."  Defendant  failed  to 
keep  one  of  the  streets  covered  by  the  contract  in  repair. 
Notice  of  the  condition  of  the  street  and  that  if  it  did  not, 
within  thirty  days  thereafter,  repair  the  same,  the  department 
of  public  works  would  make  tlie  necessary  repairs  and  defend- 
ant would  be  held  responsible  f<'r  the  expense  was  served  upon 
defendant.  It  having  failed  to  comply  with  the  notice,  the 
work  was  done  by  the  department  and  the  expense  thereof 
plaintiff  claimed  to  recover  herein. 

The  further  material  facts  are  stated  in  the  opinion. 

Avsten  G,  Fox  for  appellant.  The  measure  of  damages  in 
an  action  brought  to  recover  damages  for  breach  of  a  covenant 
to  repair  is  the  reasonable  value  of  the  labor  and  materials 
used  in  making  the  repairs.  (Sutherland  on  Damages,  130 ; 
StfUe  V.  Ingram^  5  Ired.  [N.  0.]  441 ;  Rutland  v.  Dayton^ 
60  ill.  58;  J/y^r^  v.  Burns,  35  N.  Y.  269-70.)  Even  if  the 
gang  foremen  had  both  had  personal  knowledge  of  the  facts, 
which  were  reported  to  Wilt,  plaintiff's  foreman,  still  the  lat- 
tcr's  memorandum  of  what  they  told  him  was  inadmissible  as  evi- 
dence, in  the  absence  of  testimony  as  to  its  correctness  by  some 
witness  who  once  knew  the  fact,  and  knew  that  the  memoran- 
dum stated  the  fact  truly.  {Pech  v.  Valentine,  94  N.  Y.  569 ; 
Gould  v.   Conway,  59  Barb.  355 ;  MerriU  v.  /.  d6  O,  i?.  i?. 
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Oo.,W  Wend.  5S6;  C/iafee  v.  U.  S.,  18  WaU  516,  543; 
Zetois  V.  Kramer^  3  Md.  265,  266  ;  Thomaa  v.  Prioe^  30  id. 
483 ;  Smith  v.  La^^  12  Serg.  &  Rawlo,  80 ;  Bradley  v.  Davis^ 
26  Me.  45,  54;  Venning  v.  Hacker,  1  Hill  [S.  C],  584;  Gage 
V.  Mclllwain,  1  Strobh.  135;  Payne  v.  Ilodge,  7  Ilun,  612; 
affii-tued,  71  N.  T.  598;  /SA<?ar  v.  Ffl^^A^d,  10  Hun,  528; 
Wilson  V.  Knapp,  70  N.  T.  596.)  A  memorandiiin  of  what 
one  witness  told  another  is  heareay  and  is  inadmissible,  unless 
at  least  one  of  the  witnesses  had  personal  knowledge  of  tlie 
fact  which  the  memorandum  purports  to  record.  {Brain  v. 
Preece,  11  M.  &  W.  7t3.) 

D.  J,  Dean  ior  respondent.  "In  and  about  the  rails" 
must  mean  all  the  space  within  the  outside  tracks,  and  also  the 
space  outside  the  rails  which  was  immediately  adjacent  thereto. 
{McMahon  v.  Second  Ave.  R.  It,  Co,,  76  N.  Y.  236.)  Upon 
the  proof  of  the  failure  of  the  defendant  to  keep  the  street  in  re- 
pair, the  plaintiff  was  entitled  to  recover  the  sum  which  it 
cost  to  put  the  street  in  repair.  {jCity  of  Brooklyn  v. 
Brooklyn  C.  R.  R,  Co.,  47  N.  Y.  475 ;  Dorwin  v.  PoUer,  5 
Den.  306.)  The  proper  measure  of  damages  is  compensation 
for  the  actual  loss  suffered  by  the  plaintiff  in  consequence  of 
the  default  of  the  defendant.  (1  Sedg.  Dam.  [7th  ed.]  449.) 
The  time-book  of  the  general  foreman  was  properly  admitted 
in  evidence.  (71  N.  Y.  598 ;  85  N.  Y.  642.)  It  being  fully 
established  that  the  repairs  made  were  necessary,  and  that  plain- 
tiff had  the  right  to  make  them,  no  lack  of  good  faith  being 
shown  on  plaintiff's  part,  and  there  being  no  evidence  that  the. 
repairs  themselves  were  extravagant  or  more  extensive  than 
the  street  required,  the  plaintiff  was  entitled  to  recover  the 
cost  of  making  them.  {Mijers  v.  Burns,  35  N.  Y.  270 ; 
Witty  V.  Mathews,  52  id.  514 ;  Cook  v.  Soule,  56  id.  423 ; 
Dorwin  v.  Potter,  5  Den.  308 ;  Walker  v.  Swazer,  3  Abb.  Pr. 
138  ;  Flynn  v.  Hatton,  43  How.  350  ;  Lockrow  v.  Horgan, 
68  N.  Y.  636  ;  RumasUm  v.  Beekman,  20  Week.  Dig.) 

Andrews,  J.  The  construction  of  the  covenant  of  the  de- 
fendant, the  Second  Avenue  Railroad  Company,  contained  in 
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the  instrument  of  December  15,  1852,  to  pare  the  streets  "  in 
and  about  the  rails  "  in  a  permanent  manner,  and  to  '*  keep  the 
same  in  repair  to  the  satisfaction  of  the  street  commissioners," 
was  considered  in  the  case  of  McMahon  v.  Second  Ave.  R,  R. 
Co,  (75  N.  Y.  231),  and  it  was  held  that  the  covenant  bound 
the  company  to  pave  and  keep  in  repair  so  much  of  the  spa<;e 
between  the  tracks  as  was  disturbed  in  the  original  construction 
of  the  road.  Upon  this  construction  of  the  covenant,  the  de- 
fendant was  bound  to  keep  in  repair  the  whole  space  between 
the  tracks  of  its  road  on  Second  avenue,  between  Houston 
and  Forty-second  streets,  as  it  was  shown  that  while  the  laying 
of  the  road  originally  would  only  require  the  actual  displace- 
ment of  the  pavement  for  a  distance  of  about  eighteen  inches 
on  the  side  of  each  rail,  nevertheless  it  would  so  disturb  the  belt 
of  intermediate  pavement  as  to  require  it  to  be  relaid.  The 
trial  judge,  therefore,  correctly  ruled  that  the  covenant  ex- 
tended to  the  entire  space  between  the  tracks.  It  is  insisted, 
however,  that  conceding  this  to  be  the  true  construction  of  the 
covenant,  the  court  erred  in  directing  a  verdict  for  the  sum 
expended  by  the  city,  and  for  the  value  of  the  new  materials 
used,  as  proved  by  the  account  kept  by  the  city.  The  objec- 
tion is  two-fold  :  Firsty  that  the  rule  of  damages  for  a  breach 
of  a  covenant  to  repair,  where  the  covenantor  has  neglected  to 
perform  his  covenant,  and  the  repairs  have  been  made  by  the 
covenantee,  is  the  reasonable  cost  of  the  repairs,  and  not  the 
sum  expended  by  the  covenantee  in  making  them,  and  that  the 
question  of  reasonable  expense  should,  under  the  evidence, 
have  been  submitted  to  the  jury  ;  and,  second^  that  improper 
evidence  was  admitted  to  prove  the  amount  of  labor  and  ma- 
terials used  in  the  work.  In  reference  to  the  first  objection, 
it  was  shown  on  the  part  of  the  city,  without  contradiction, 
that  the  street  was  out  of  repair,  and  that  the  defendant  having 
neglected,  after  due  notice,  to  put  it  in  repair  as  required  by 
its  covenant,  the  city  proceeded  to  make  the  repairs  at  a  cost 
for  labor  and  materials  of  $1,971.72.  It  employed  laborers  at 
the  usual  wages  paid  by  the  city  and  purchased  materials  for 
the  work  in  the  usual  way.     It  does  not  aflSrmatively  appear 
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that  the  labor  and  materials  employed  did  not  exceed  the  nec- 
essary amount.  But  the  work  appears  to  have  been  done  in 
the  usual  manner  and  by  the  agencies  usually  employed  by  the 
city  in  the  prosecution  of  street  repairs.  We  think  the  learned 
counsel  for  the  defendant  is  correct  in  the  proposition  that 
the  measure  of  damages  for  the  breach  of  the  defendant's 
V  covenant  was  the  reasonable  cost  of  the  work.  The  city  could 
not  proceed  in  a  reckless  or  extravagant  manner  and  charge 
the  defendant  for  expenses  unnecessarily  or  unreasonably  in- 
curred. {State  V.  Ingram^  5  Ired.  [N.  C]  441 ;  Rutland  v. 
Dayton^  60  111.  68.)  But  where  a  covenantee  has  made  re- 
pairs which  the  covenantor  was  bound,  but  has  neglected  to 
make,  and  has  proceeded  in  the  usual  way  and  no  fraud  is 
shown,  nor  any  facts  to  impeach  the  reasonableness  of  the  ao- 
count,  the  sum  actually  expended  in  the  work,  is,  we  think, 
prima  fade  the  sum  which  he  is  entitled  to  recover.  In  the 
absence  of  proof  neither  fraud,  recklessness  nor  extravagance 
will  be  presumed,  and  this  measure  of  recovery  presumptively 
gives  the  covenantor  actual  indemnity  only.  But  it  is  insisted 
that  the  facts  proved  on  the  part  of  the  defendant  tended  to 
show  that  the  cost  of  the  repairs  exceeded  a  reasonable  sum, 
and  that  the  question,  therefore,  should  have  been  submitted 
to  the  jury.  We  think  there  was  no  question  for  the  jury 
upon  this  point.  The  defendant  proved  by  its  track-master 
that  the  cost  to  the  company  of  paving  with  cobble  stone  was, 
in  respect  to  the  item  of  labor,  much  less  per  square  yard  than 
the  sum  paid  by  the  city  for  laying  the  pavement  in  question. 
But  the  pavement  laid  was  Belgian  pavement,  and  it  was 
proved  on  the  part  of  the  city,  and  the  proof  was  uncontrar 
dieted,  that  the  laying  of  Belgian  pavement  involved  much 
more  labor  and  expense  than  paving  with  cobble  stones. 
There  was  no  evidence  showing  that  the  charge  for  labor  in  the 
account  of  the  city  was  excessive,  or  that  more  laborers  or  ma- 
terials were  provided  than  were,  reasonably  required.  We  are 
of  opinion,  therefore,  that  the  direction  of  the  verdict  for  the 
sum  actually  expended  by  the  city,  in  making  the  repairs,  was 
not  error. 
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A  more  serious  qnestion  is  raised  by  exceptions  to  the  ad- 
mission  in  evidence  of  a  time-book  kept,  by  one  John  B. 
Wilt,  and  of  a  written  memorandum  or  account  made  by  him, 
offered  to  prove  the  number  of  days'  work  performed  and  the 
quantity  of  material  used.  Wilt  was  a  foreman,  in  the  employ 
of  the  department  of  public  works,  and  had  general  charge 
of  the  repairs  in  question.  Under  him  were  two  gang  foremen,  ^ 
or  head  pavers,  Patrick  Madden  and  Charles  Ooughlan,  each 
having  charge  of  a  separate  gang  of  about  ten  men  employed 
on  the  work.  Wilt  kept  a  time-book,  in  which  was  entered 
the  name  of  each  man  employed.  He  visited  the  work  twice 
a  day,  in  the  morning  and  afternoon,  remaining  from  a  few 
minutes  to  half  an  hour  each  time,  and  he  testified  that  while 
there  he  checked  on  the  time-book,  the  time  of  each  man,  as 
reported  to  him  by  the  gang  foremen.  He  also  testified  that 
he  marked  the  men's  names  as  he  saw  them,  and  that  he  knew 
their  faces.  The  gang  foremen  did  not  see  the  entries  made 
by  Wilt,  but  they  testified  that  they  correctly  reported  to 
him  each  day  the  names  of  the  men  who  worked,  and  if  any 
did  not  work  full  time,  they  reported  that  fact  also.  Upon 
this  proof,  the  trial  judge  admitted  the  time-book  in  evi- 
dence, against  the  objection  of  the  defendant.  The  trial 
judge  also  admitted  in  evidence,  under  like  objection,  a 
written  memorandum  or  account,  in  the  handwriting  of 
Wilfe,  of  materials  used.  Wilt  testified  that  the  entries  in  the 
account  were  made  from  daily  information  furnished  by  the 
gang  foremen,  on  the  occasions  of  his  visiting  the  work, 
and  that  he  correctly  entered  the  amounts  as  reported.  It 
does  not  appear  that  he  had  any  personal  knowledge  of  the 
matters  to  which  the  entries  related.  The  ^ng  foremen  were 
called  as  witnesses  in  support  of  the  account.  Neither  of  them 
saw  the  entries,  and  on  the  trial  neither  claimed  to  have  any 
present  recollection  of  the  specific  quantities  so  reported  by 
them.  Madden  testified  that  hfi  reported  the  correct  amounts 
to  Wilt,  and  it  is  inferable  from  his  evidence  that  when  the 
reports  were  made,  he  had  personal  knowledge  of  the  facta 
reported.  Coughlan  also  testified  in  general  terms  that  he 
reported  the  items  correctly.    But  on  further  examination  it 
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appeared  thai;  his  reports  to  Wilt  of  the  stone  delivered  at  the 
work,  were  made  upon  information  derived  by  him  from  the  car- 
men who  drew  the  stone,  and  who  counted  them,  and  who  re- 
ported the  count  to  Coughlan,  who  in  turn  reported  to  Wilt. 
Coughlan  saw  the  carmen  dump  the  stone,  but  he  did  not  verify 
the  count,  but  appears  to  have  assumed  its  correctness.  The 
carmen  who  delivered  the  stone  were  not  called  as  witnesses. . 
The  exception  to  the  admission  of  the  time-book  presents  a 
question  of  considerable  practical  importance.  The  ultimate 
fact  sought  to  be  proved  on  this  branch  of  the  case,  was  the 
immber  of  days'  labor  performed  in  making  the  repairs.  The 
time-book  was  not  admissible  as  a  memorandum  of  facts  known 
to  Wilt  and  verified  by  him.  His  observation  of  the  men  at 
work  was  casual,  and  it  cannot  bo  inferred  that  he  had  personal 
knowledge  of  the  amount  of  labor  performed.  His  knowledge, 
from  personal  observation,  was  manifestly  incomplete,  and  the 
time-book  was  made  up,  mainly,  at  least,  from  the  reports  of 
the  gang  foremen.  The  time-book  was  clearly  not  admissible 
upon  the  testimony  either  of  the  gang  foremen,  or  of  Wilt,  sep- 
arately considered.  The  gan^  foremen  knew  the  facts  they 
reported  to  Wilt,  to  be  true,  but  they  did  not  see  the  entries 
made,  and  could  not  verify  their  correctness.  Wilt  did  not 
make  the  entries  upon  his  own  knowledge  of  the  facts,  but  from 
the  reports  of  the  gang  foremen.  Standing  upon  his  testimony 
alone,  the  entries  were  mere  hearsay.  But  combining  the  tes- 
timony of  Wilt  and  the  gang  foremen,  there  was,^r«^,  original 
evidence  that  laborers  were  employed,  and  that  their  time  was 
'correctly  reported  by  persons  who  had  personal  knowledge  of 
the  facts,  and  that  their  reports  were  made  in  the  ordinary 
course  of  business,  and  in  accordance  with  the  duty  of  the  per- 
sons making  them,  and  in  point  of  time  were  contemporaneous 
\|rith  the  transactions,  to  which  the  reports  related,  and  seoondy 
evidence  by  the  person  who  received  the  reports,  that  he  cor- 
rectly entered  them  as  reported,  in  the  time-book,  in  the  usaal 
course  of  his  business  and  duty.  It  is  objected  that  this  evi- 
dence taken  together,  is  incompetent  to  prove  the  ultimate  fact, 
and  amounts  to  nothing  more  than  hearsay.     If  the  witnesses 
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are  believed,  there  can  be  but  ]ittle  moral  donbt  that  the  book 
Ib  a  true  record  of  the  actaal  fact.  There  could  be  no  doubt 
whatever,  except  one  arising  from  infirmity  of  memory,  or  mis- 
take, or  fraud.  The  gang  foremen  may  by  mistake  or  fraud, 
have  misreported  to  Wilt,  and  Wilt  may  either  intentionally 
or  unintentionally  have  made  entries  not  in  accordance  with 
the  reports  of  the  gang  foremen.  But  the  possibility  of  mis- 
take or  fraud  ou  the  part  of  witnesses,  exists  in  all  cases  and  in 
respect  to  any  kind  of  oral  evidence.  The  question  arises, 
must  a  material,  ultimate  fact  be  proved  by  the  evidence  of  a 
witness  who  knew  the  fact  and  can  recall  it,  or  who,  having  on 
personal  recollection  of  the  fact  at  the  time  of  his  examination 
as  a  witness,  testifies  that  he  made,  or  saw  made  an  entry  of  the 
fact  at  the  time,  or  recently  thereafter,  which  on  being  pro- 
duced, he  can  verify  as  the  entry  he  made  or  saw,  and  that  he 
knew  the  entry  to  be  true  when  made,  or  may  such  ultimate  fact 
be  proved  by  showing  by  a  witness  that  he  knew  the  facts  in 
relation  to  the  matter  which  is  the  subject  of  investigation,  and 
communicated  them  to  another  at  the  time,  but  had  forgotten 
them,  and  supplementing  this  testimony  by  that  of.  the  person 
receiving  the  communication  to  the  effect  that  he  entered  at  the 
time,  the  facts  communicated  and  by  the  production  of  the 
book  or  memorandum  in  which  the  entries  were  made.  The 
admissibility  of  memoranda  of  the  first  class  is  well  settled. 
They  are  admitted  in  connection  with,  and  as  auxiliary  to  the 
oral  evidence  of  the  witness,  and  this  whether  the  witness,  on 
seeing  the  entries,  recalls  the*  facts,  or  can  only  verify  the 
entries  as  a  true  record  made  or  seen  by  him  at,  or  soon  after ' 
the  transaction  to  which  it  relates.  {Halaey  v.  Sinsebaugh^  16 
N.  T.  485  ;  Guy  v.  Mead,  22  id.  462.) 

The  other  branch  of  the  inquiry  has  not  been  very  distinctly 
adjudicated  in  this  State,  although  the  admissibility  of  entries 
made  under  circumstances  like  those  in  this  case  was  apparently 
approved  in  Payiie  v.  Hodge  (71  N.  T.  698).  We  are  of  opinion 
fliat  the  rule  as  to  the  admissibility  of  memoranda  may  properly 
be  extended  so  as  to  embrace  the  case  before  us.  The  case  is 
of  an  account  kept  in  the  ordinary  course  of  business,  of  laborers 
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employed  in  the  prosecution  of  work,  based  upon  daily  reports 
of  foremen  who  had  charge  of  this  men,  and  who,  in  accord- 
ance with  their  daty,  reported  the  time  to  another  subordinate 
of  the  same  common  master,  but  of  a  higher  grade,  who,  in 
time,  also  in  accordance  with  his  duty,  entered  the  time  as  re- 
ported. We  think  entries  so  made,  with  the  evidence  of  the 
foremen  that  they  made  true  reports,  and  of  the  person  who 
made  the  entries  that  he  correctly  entered  them,  are  admissible. 
It  is  substantially  by  this  method  of  accounts,  that  business 
transactions  in  numerous  cases  are  authenticated,  and  busi- 
ness could  not  be  carried  on  and  accounts  kept  in  many  cases, 
without  great  inconvenience,  unless  this  method  of  keeping  and 
proving  accounts  is  sanctioned.  In  a  business  where  many 
laborers  are  employed,  the  accounts  must,  in  most  cases,  of  ne- 
cessity, be  kept  by  a  person  not  personally  cognizant  of  the 
facts,  and  from  reports  made  by  others.  The  person  in  charge 
of  the  laborers  knows  the  fact,  but  he  may  not  have  the  skill, 
or,  for  other  reasons,  it  may  be  inconvenient  that  he  should 
keep  the  account.  It  may  be  assumed  that  a  system  of  ao- 
counts  based^upon  substantially  the  same  methods  as  the  accounts 
in  this  case,  is  in  accordance  with  the  usages  of  business.  In 
admitting  an  account  verified,  as  was  the  account  here,  there  is 
little  danger  of  mistake,  and  the  admission  of  such  an  account  as 
legal  evidence  is  often  necessary  to  prevent  a  failure  of  justice. 
"We  are  of  opinion,  however,  that  it  is  a  proper  qualification 
of  the  rule  admitting  such  evidence,  that  the  account  must  have 
been  made  in  the  ordinary  course  of  business,  and  that  it  should 
not  be  extended  so  as  to  admit  a  mere  private  memorandum,  not 
made  in  pursuance  of  any  duty  owing  by  the  person  niaking 
it,  or  when  made  upon  information  derived  from  another  who 
made  the  communication  casually  and  voluntarily,  and  not 
under  the  sanction  of  duty  or  other  obligation.  The  case  before 
us  is  within  the  qualification  suggested.  In  Peck  v.  Valentine 
(94  N.  T.  569),  the  memorandum  there  admitted  was  not  an 
original  memorandum,  but  a  copy  of  a  private  memorandum 
made  by  an  employe  of  the  plaintiff  for  his  own  purposes,  and 
not  in  the  course  of  his  duty,  or  in  the  ordinary  course  of  busi- 
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who  made  it^  to  the  plaintiff,  who  lost  it,  but  testified  that  the 
paper  produced  and  received  in  evidence  was  a  copy.  The 
person  who  made  the  original  memorandum  was  unable  to 
verify  the  copy.  The  court  held  that  the  copy  was  improperly 
admitted  in  evidence.  The  decision  in  Peak  y.  V€Ueritine  rests 
upon  quite  different  facts  from  those  in  this  case. 

In  respect  to  the  admission  of  the  account  of  material,  we 
think  that  part  of  the  account  based  upon  the  reports  of  Madden 
was  admissible  on  the  same  grounds  upon  which  we  have  justi- 
fied the  admission  of  the  time-book.  Madden,  in  substance, 
testified  that  he  knew  the  facts  and  properly  reported  them,  and 
Wilt  testified  that  he  entered  them  as  reported.  The  part 
of  the  account  of  materials,  the  items  of  which  were  fur- 
nished by  Coughlan,  was  not  strictly  admissible.  Coughlan 
does  not  appear  to  have  had  personal  knowledge  of  the  quaur 
tity  of  stone  delivered  on  his  part  of  the  work,  but  took 
the  count  of  the  carman,  and  his  reports  to  Wilt  were  based 
upon  the  reports  of  the  carman  to  him.  The  carman  was  not 
called,  and  the  evidence  of  Wilt  and  Coughlan  was  mere  hear- 
say. If  the  attention  of  the  court  had  been  called  by  the  de- 
fendant to  this  part  of  the  account,  and  objection  had  been 
specifically  taken  to  the  items  entered  upon  the  reports  of 
Coughlan,  the  objection  would,  we  think,  have  been  valid.  But 
the  objection  was  a  general  objection  to  the  whole  account.  It 
was  clearly  admissible  as  to  the  items  reported  by  Madden,  and, 
we  think,  the  general  objection  and  exception  is  not  available 
to  raise  the  question  as  to  the  admissibility  of  the  items  entered 
on  the  report  of  Coughlan,  independently  of  the  others.  The 
whole  amount  of  materials  embraced  in  the  recovery  was  small, 
and,  we  think,  no  injustice  will  be  done  by  affirming  the  judg- 
ment. 

The  judgment  should,  therefore,  be  affirmed* 

All  concur. 

Judgment  affirmed. 
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Thk  Pkoplb,  ex  reL  Kobb&t  Eopp,  Appellant,  v,  Stephen 
B.  Fbenoh  et  aL,  CommissioDers  of  Police  of  the  city  of 
New  York,  Bespondents. 

The  *' offense  of  intoxication"  created  by  the  Excise  Law  (§  17,  chap.  628, 
Laws  of  1857,  as  amended  by  chap.  856,  Laws  of  1869),  is  a  crime  witliin 
the  meaning  of  the  New  Torlc  Consolidation  Act  (g  968,  chap.  410,  Laws 
of  1882),  which  proliibits  any  person  who i  has  "  been  convicted  of  any 
crime  "  from  being  appointed  to  membership  on  the  police  force  or  from 
holding  membership  therein. 

An  inyestigatloa  by  the  board  of  police  commissioners  to  determine 
whether  a  member  of  the  force  has  been  convicted  of  a  crime  is  not 
within  the  provision  of  said  Cbnsolidation  Act  (g  250,  chap.  410,  Laws  of 
1882,  as  amended  by  chap.  180,  Laws  of  1884),  which  prohibits  the  re- 
moval  of  a  member  ' '  until  written  charges  shall  have  been  made  or  pre- 
ferred against  him.  When  it  comes  to  the  knowledge  of  said  commission- 
ers that  a  member  has  been  convicted  of  a  crime  and  so  is  Ineligible,  they 
have  the  right  sommarily  to  vacate  his  appointment,  discharge  him  from 
the  force  and  refuse  longer  to  recognize  him  as  a  member. 

H  9&erM  that  if  the  commissioners  should  wrongfully  dismi^  a  member  of 
the  force  because  of  an  alleged  convictiim  of  a  crime,  he  would  have  his 
remedy,  by  mandamtu,  for  restoration. 

The  relator  was  removed  from  the  police  force  becanse  of  a  conviction 
prior  to  his  appointment  for  intoxication;  no  written  charges  were  pre- 
ferred, but  he  appeared  before  the  board  in  compliance  with  its  request, 
with  his  counsel,  who  stated  that  they  admitted  the  relator  had  been 
arrested  and  fined  in  a  police  court,  but  denied  that  there  had  ever  been 
a  conviction  for  a  crime,  and  without  objection  because  of  the  absence  of 
written  charges  the  relator  proceeded  to  trial  upon  the  merits.  SM, 
that  conceding  the  provision  of  said  Consolidation  Act  as  to  written 
charges  was  applicable  to  the  case,  it  might  be  and  was  waived  by  the 
relator. 

(Argued  June  2,  1886  ;  decided  June  22, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department^  entered  ]\£arch  9, 1886, 
which  affirmed  upon  certiorari  the  proceedings  of  the  board  of 
police  commissioners  of  the  city  of  Kew  York,  removing  the 
relator  from  the  position  of  policeman.  (Reported  below,  89 
N.  T.  50Y.) 

The  facts  appear  sufficiently  in  the  opinion. 

John  S!.  Burke  for  appellant.     The  board  of  police  had  no 
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jarisdiction  to  try  or  remove  the  relator  for  the  reason  that  no 
written  charges  were  preferred  against  him.  (Laws  of  1882, 
chap.  410,  §  250,  as  amended  by  Laws  of  1884,  chap.  180; 
People^  ex  rel.  Miller^  v.  Police  Gom^ra,  67  N.  T.  476.) 

Da/oid  J.  Dean  for  respondent.  The  relator  is  disquahfied 
by  statute  to  be  appointed  to  membership  in  the  police  force, 
or  to  continue  to  hold  membership  therein.  (Laws  of  1882, 
chap.  410,  §  268.)  Intoxication  in  a  public  place  is  a  crime, 
and  a  conviction  thereof  is  a  conviction  of  a  crime.  (Laws  of 
1869,  chap.  856,  §  17;  R.  S.  [7th  ed.,  Banks]  1982  ;  R  S.  [7th 
ed.]  2539,  §  32 ;  Laws  of  1881,  chap.  676,  §  3.)  The  appoint 
ment  of  the  relator  to  membership  in  the  police  force  was  for- 
bidden by  the  statute,  and  consequently  he  never  acquired  legal 
title  to  the  office  of  patrolman.  (Laws  of  1882,  chap.  410, 
§  272.)  The  right  to  a  preliminary  injunction  rests  in  the  dis- 
cretion of  the  court,  and,  therefore,  an  appeal  will  not  lie  from 
an  order  granting  or  refusing  an  injunction  pendente  lite. 
{Paul  V.  Munger^  47  N.  T.  469 ;  People  v.  Sehoomncbker^  50 
id.  499 ;  PfoU  v.  Sampson^  59  id-.  174;  Oalkin  v.  Man.  Oil 
Co.^  65  id.  557.)  The  general  rule  thus  defined  has  been  quali- 
fied only  to  the  extent  of  holding  that  where  it  clearly  appears 
that  the  complaint  shows  no  cause  of  action,  a  preliminary  in- 
junction is  unauthorized,  and  the  granting  of  it  is  an  error 
which  may  be  reviewed  in  this  court  on  appeal.  {SeUohow  v. 
Baker,  93  N.  T.  62 ;  McEenry  v.  Jewetty  90  id.  68.)  The 
case  at  bar  is  not  within  the  exception,  because  it  \&  an  appeal 
fromr  a  denial  of  the  motion  for  an  injunction.  {Roe  v.  Mayor ^ 
etc.,  62  N.  Y.  631 ;   T<mng  v.  CampbeU,  75  id.  525.) 

Earl,  J.  Section  268  of  the  New  York  Consolidation  Act 
(Chap.  410  of  the  Laws  of  1882)  provides  that  no  person  shall 
ever  be  appointed  to  membership  in  the  police  force  or  per- 
mitted to  hold  membership  therein,  or  be  appointed  a  patrol- 
man "  who  shall  have  been  convicted  of  any  crime."  Robert 
Kopp,  the  relator,  was,  on  12th  of  April,  1880,  arrested  for 
public  intoxication  in  the  city  of  New  York  and  taken  before 
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a  police  justice  and  there  charged  with  such  intoxication,  and 
convicted  thereof,  and  fined  $5,  which  fine  he  paid.  There- 
after, in  July,  1883,  he  applied  to  the  board  of  police  commis- 
Bioners  to  be  appointed  a  patrolman  of  the  police  force  in  the 
city  of  New  York,  and,  in  answer  to  questions  put  to  him, 
stated  that  he  had  never  been  arrested  for  or  convicted  of  any 
crime;  and  he  was  thereupon  appointed  patrolman.  Subse- 
quently, in  October,  1885,  it  having  come  to  the  knowledge  of 
the  police  commissioners  that  he  had  been  convicted  of  the  al- 
leged crime,  they  passed  the  following  resolution  :  "  Hesolved^ 
That  Patrolman  Robert  Kopp,  22d  precinct,  be  directed  to 
appear  before  this  board  on  the  30th  inst.  at  12  m.,  and  that 
the  attendance  of  Knox  McAfee,  clerk  2d  district  police  court 
be  requested."  In  pursuance  of  that  resolution  Kopp  was  re- 
quested to  appear  before  the  board  on  the  thirtieth  of  Octo- 
ber, and  he  appeared  there  with  his  counsel,  and  his  counsel, 
at  the  opening  of  the  proceedings,  stated  as  follows :  "  If  your 
honors  please,  I  appear  for  the  defendant,  and  we  have  to  say 
this,  that  although  we  admit  here  that  the  officer  has  been  ar- 
rested and  fined  in  a  police  court,  we  now  contend  that  there 
has  never  been  a  conviction  of  any  crime."  It  thus  appears 
that  the  relator  was  informed  of  the  charge  against  him  and 
understood  perfectly  the  purpose  for  which  he  had  been  sum- 
moned to  appear.  It  was  clearly  shown  by  the  examination  of 
the  relator  and  other  evidence  that  he  was  arrested  and  duly 
convicted  of  being  intoxicated  in  a  public  place,  and  that  he 
was  fined  $5  and  paid  the  fine.  Thereupon  the  board  resolved 
"that  the  name  of  Robert  Kopp  be  stricken  from  the  roll  of 
the  police  department  and  force,  and  that  the  superintendent 
be  directed  to  issue  the  necessary  order  for  the  return  of  his 
shield  and  manual,  and  to  not  allow  him  to  perform  any 
further  duty  as  patrolman."  It  is  now  claimed  that  the  action 
of  the  board  was  illegal  for  three  reasons. 

FHr^.  It  is  said  that  they  had  no  jurisdiction  to  try  the 

relator  and   discharge    him  from   the   police   force  without 

written  charges,  as  required  by  section  250  of  chapter  410  of 

the  Laws  of  1882,-  as  amended  by  chapter  180  of  the  Laws  of 
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1884,  which  provides  that  no  member  of  the  polioe  force  ^'  shall 
be  fined,  reprimanded,  removed,  Buspended  or  dismissed  from  the 
police  force  until  written  charges  shall  have  been  made  or  pre- 
ferred against  him.''  This  is  not,  we  think,  each  a  case  as  is 
contemplated  bj  that  section.  Kopp  was  not  legally  a  mem- 
ber of  the  police  force.  He  was  ineligible ;  the  police  com- 
missioners had  no  right  nnder  the  statute  to  appoint  him ;  and 
when  it  came  to  their  knowledge  that  he  had  been  convicted  of 
a  crime,  and  was,  therefore,  ineligible  to  the  office,  thej  had 
the  right  summarilj  to  vacate  his  appointment,  disohai^  him 
from  the  police  force,  and  refuse  longer  to  recognize  him  as  a 
member  thereof. 

This  was  not  a  case  in  which  the  commissioners  were  au- 
thorized or  required  to  try  or  discipline  Eopp  for  any  offense 
committed  by  him  as  a  member  of  the  force,  bnt  it  was  simply 
an  investigation  to  ascertain  whether  he  was  legally  a  member 
of  the  force,  and  that  was  an  investigation  to  be  conducted  by 
them  in  their  own  way.  If  they  should  thus  wrongfully  dis- 
miss a  police  officer,  he  would  have  his  remedy  for  restoration 
by  Tnandamus. 

But  if  our  views  were  different,  we  would  still  reach  the 
same  conclusion.  The  provision  in  the  section  above  quoted, 
requiring  written  charges  to  be  made  against  a  police  officer 
before  he  can  be  punished  or  discharged  from  the  police  force, 
is  made  for  the  benefit  of  the  officer,  and  it  may  be  waived  by 
him.  In  this  case  the  relator  appeared  by  his  counsel,  under- 
standing perfectly  the  charge  which  was  to  be  investigated,  and 
proceeded  to  trial  upon  the  merits,  in  no  way  making  objection 
that  written  charges  had  not  been  preferred  against  him. 
Under  such  circumstances  we  think  he  clearly  waived  the  pre- 
sentation of  written  charges,  and  that  it  is  now  too  late  for  him 
to  make  this  objection. 

Second.  It  is  claimed  that  Kopp  was  not  convicted  of  any 
crime.  The  offense  for  which  he  was  convicted  is  created  by 
section  17  of  the  Excise  Act  of  1857,  as  amended  by  chapter 
856  of  the  Laws  of  1869,  which  declares  it  to  be  the  duty  of 
every  officer,  whenever  he  shall  find  aperaon  intoxicated  in  any 
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public  place,  to  apprehend  such  person  and  take  him  before 
some  police  magistrate,  whose  duty  it  shall  be  to  try  him  for  such 
offense ;  and  upon  his  conviction  by  the  magistrate  of  such  of- 
fense it  is  declared  that  such  person  shall  be  fined  not  less-  than 
$3  nor  more  than  $10,  in  the  discretion  of  the  magistrate  trying 
him ;  and  provision  is  made  for  his  imprisonment  in  case  the  fine 
is  not  paid.  The  section  then  proceeds,  "the  offense  of  intoxi- 
cation being  hereby  declared  to  be  an  offense  against  the  provis- 
ions of  this  act,  and  punishable  as  above  provided,  it  shall  be 
the  duty  of  such  officer  to  arrest  or  cause  to  be  arrested  all  such 
persons  found  so  intoxicated,  and  of  the  magistrate  to  entertain 
such  complaint  and  to  make  such  examination,  under  a  pen- 
alty of  $50,  with  full  costs  of  suit  for  any  neglect  to  comply 
with  the  provisions  of  this  section."  The  relator  was,  there- 
fore, legally  arrested  for  the  "  offense  of  intoxication,"  and  the 
question  for  our  determination  is,  was  such  an  offense  a  crime  ?. 
It  certainly  lias  all  the  elements  of  a  crime.  Public  intoxication 
is  offensive  to  public  decency,  and  dangerous  to  the  good  order 
and  well-being  of  society.  The  officers  charged  with  the  arrest 
of  other  criminals  are  empowered  to  arrest  persons  guilty  of 
this  offense,  and  they  are  required  to  be  tried  as  criminals  and 
punished  as  criminals.  Public  intoxication  is  declared  to  be  an 
offense,  and,  in  the  statutes,  ordinarily  the  words  "  offense  "  and 
"  crime  "  are  synonymous.  Various  violations  of  the  Excise  Act 
are  made  crimes  punishable  as  misdemeanors,  and  yet  in  the. act 
they  are  always  called  offenses.  In  the  Revised  Statutes  it  is 
declared  that  the  words  "  crime  "  and  "  offense,"  when  used  in 
the  statute,  "  shall  be  construed  to  mean  any  offense  for  which 
any  criminal  punishment  may  by  law  be  inflicted  "  (3  R.  S. 
[7th  ed.],  §  32,  p.  2539) ;  and  in  the  Penal  Code,  §  88,  a  crime  is 
defined  as  follows :  "  An  act  of  omission  forbidden  by  law  and 
punishable  upon  conviction,"  among  other  ways,  by  "  a  fine." 

So,  taking  the  manner  in  which  this  offense  is  required  to  be 
dealt  with,  and  the  language  used  in  the  statutes  in  reference 
thereto,  we  are  of  opinion  that  public  intoxication,  under  the 
Excise  Act  of  1857,  as  subsequently  amended,  is  a  crime,  and, 
therefore,  that  the  defendant  was  convicted  of  a  crime  which 
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made  him  ineligible  to  the  office  of  patrolman  in  the  police 
force. 

Third.  It  is  farther  claimed  that  there  was  no  competent 
evidence  before  the  board  to  show  that  the  relator  was  lawf nil  j 
convicted.  The  evidence  was  sufficient  to  show  that  the  police 
magistrate  had  jurisdiction  of  the  ofEense,  and  that,  therefore, 
the  conviction  was  legal. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  People,  ex  rel.  William  R   Gilbert,    Respondent,  v. 
Henry  B.  Laidlaw,  Oounty  Treasurer,  etc*.  Appellant. 

Where,  in  Ueu  of  baU  in  a  criminal  action,  money  is  deposited  as  authorised 
bjr  the  Code  of  Criminal  Procedure  (§  586),  it  is  for  the  purposes  of  the 
action  to  be  considered  as  the  money  of  the  defendant,  and  although  it 
was  in  fact  furnished  by  a  third  person  it  may  be  applied  in  payment  of 
any  fine  imposed  upon  the  defendant. 

An  appeal  to  this  court  from  an  order  of  General  Term  reversing  a  judg- 
ment of  Special  Term  and  granting  a  new  trial  after  trial  of  issues  of 
fact  in  mandamtu  proceedings,  is  not  an  appeal  from  an  order  Included 
in  the  provision  of  the  Code  of  Criminal  Procedure  (§  193)  authorising 
appeals  from  certain  orders  to  be  put  on  the  motion  calendar  and  heard  as 
motions ;  it  should  be  placed  upon  the  general  calendar. 

(Submitted  June  15.  1886  ;  decided  June  25,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  29, 1886, 
which  reversed  a  judgment  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  proceeding  and  the  material  facts  are 
stated  in  the  opinion. 

David  J.  Dean  for  appellant.  Assuming  that  the  $300 
belonged  to  Gilbert,  by  depositing  it  in  lieu  of  bail,  he  made  it 
subject  to  all  the  contingencies  which  the  statute  provides  shall 


1886- ]  Pbople,  ex  rel.  Gilbbrt,  v.  Laidlaw.  589 

Opinion  of  the  Coart,  per  Eabl,  J. 

attend  moneys  so  deposited,  and  is  chargeable  with  knowledge 
of  the  statute  under  which  he  made  the  deposit  and  by  virtue 
of  which  alone  such  a  deposit  could  be  made.  (Oode  of  Crim. 
Pro.,  ^  686.)  The  judgment  imposed  upon  Nye  was  not 
irregular,  and  even  if  it  were,  the  relator  could  not  take  advan- 
tage of  its  irregularity  in  this  collateral  proceeding.  (Code  of 
Crira.  Pro.,  §  718.) 

George  Norria  and  Walter  JS.  Beach  for  respondent.  The 
purpose  and  object  of  bail,  whether  it  be  the  prisoner's  own 
recognizance  or  a  bail  bond  executed  by  another,  is  only  to 
insure  the  appearance  of  the  prisoner  at  the  trial ;  he  ^^  shall  at 
all  times  render  himself  amenable  to  the  orders  and  process 
of  the  court,  and,  if  convicted,  shall  appear  for  judgment  and 
render  himself  in  execution  thereof."  (Oode  of  Crim.  Pro., 
§  568.)  Had  the  relator  executed  an  undertaking  of  bail  the 
same  could  have  been  forfeited  and  the  relator  held  for  the 
amount  thereof,  only  in  case  the  prisoner  had  failed  to  "  appear 
and  answer  the  charge,"  or  had  failed  "  to  render  himself  amen- 
able to  the  orders  and  process  of  the  coart,"  or  had  failed,  if 
convicted,  to  "  appear  for  judgment "  or  to  "  render  himself  in 
execution  thereof."  (Code  of  Grim.  Pro.,  §  568.)  The  money 
deposited  by  relator  "  as  security  for  the  prisoner's  appearance, 
and  instead  of  said  undertaking  of  bail,"  would  be  forfeited 
under  the  same  circumstances  and  not  otherwise.  (Code  of 
Crim.  Pro.,  §  593.)  A  thing  within  the  letter  of  the  statute  is 
not  within  the  statute  unless  it  be  within  the  intention  of  the 
makers.  {People  v.  Utica  Ins.  Co.j  15  Johns.  358,  381 ; 
People^  ex  reL  v.  Gamers  of  Taaoes^  95  N.  Y.  554.) 

Earl,  J.  Charles  Nye,  having  been  arrested  in  the  city  of 
New  York  on  the  charge  of  assault,  was  held  to  bail  by  a 
police  justice  in  the  sum  of  $300  for  his  appearance  for  trial  at 
the  Court  of  Special  Sessions.  The  relator,  Gilbert,  was 
ofiEered  as  bail,  but  for  some  reason  was  not  accepted,  and  he 
then  deposited  with  the  county  treasurer  $300,  the  amount  of 
bail  required,  and  took  from  him  the  following  certificate 
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signed  by  him :  '^  Whereas,  heretofore,  and  on  the  3(HJi  day  of 
December,  1S84,  an  order  waa  made  by  Justice  Smith,  first 
district  police,  admitting  the  above-named  defendant  to  bail  on 
giving  an  undertaking,  in  the  sum  of  $300,  on  a  certain  ehai^ 
of  assault.  This  is  to  certify  that  William  B.  Gilbert,  for  the 
defendant  above  named,  has  deposited  with  me  the  amount  of 
$300,  the  sum  mentioned  in  said  order  as  security  for  his 
appearance  pursuant  to  such  order,  instead  of  the  said  under- 
taking of  bail,  pursuant  to  section  586  of  the  Code  of  Criminal 
PiX)cedure."  A  few  days  thereafter  Nye  appeared  at  the 
Court  of  Special  Sessions  for  trial  and  was  convicted  and  sen- 
tenced to  pay  a  fine  of  $250.  The  fine  was  ordered  to  be  paid 
from  the  money  deposited  with  the  county  treasurer,'  and  the 
surplus  of  the  deposit  was  ordered  to  be  refunded  to  the 
defendant,  and  the  fine  was  so  satisfied.  Thereafter  Gilbert 
applied  for  a  writ  of  alternative  nuMdamas^  addressed  to  the 
county  treasurer,  commanding  him  to  return  to  him  the  $300, 
or  to  show  cause.  The  defendant  filed  a  return  to  the  writ, 
and  the  issue  thus  formed  came  on  for  trial,  and  it  was  shown, 
among  other  things,  that  the  money  deposited  with  the  county 
treasurer  was  in  fact  Gilbert's  money  and  was  not  by  him 
actually  loaned  to  the  defendant.  But  the  trial  judge  decided 
that  the  relator  was  not  entitled  to  the  writ  of  mandamus  and 
rendered  judgment  against  him  for  costs.  Prom  that  judg- 
ment he  appealed  to  the  General  Term,  and  there  the  judgment 
was  reversed  and  a  new  trial  granted  ;  and  then,  by  leave  of  the 
court  first  obtained,  the  defendant  appealed  to  this  court  and 
embodied  in  his  notice  of  appeal  an  assent,  that  in  case  the 
order  should  be  affirmed,  judgment  absolute  should  be  rendered 
against  hii;n. 

It  is  to  be  observed  that  this  appeal  was  not  properly  upon 
the  motion  calendar.  It  is  not  an  appeal  from  such  an  order 
as  is  mentioned  in  section  192  of  the  Code.  The  appeal  to  the 
General  Tenn  was  from  a  judgment  after  trial  of  the  issues 
joined,  and  the  appeal  to  this  court  is  from  an  order  reversing 
that  judgment  and  granting  a  new  trial.  Such  appeals  are  re- 
quired to  be  plac^  upon  the  general  calendar.     If  this  were 
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to  be  treated  as  a  special  proceeding,  then  there  could  be  no 
appeal  to  this  coart  as  the  order  is  not  a  final  one.  Bnt  as  the 
case  has  been  submitted  and  is  now  before  us,  we  will  dispose 
of  it  upon  its  merits.  This  must  not,  however,  be  a  precedent 
.for  the  repetition  of  such  practice. 

Section  568  of  the  Code  of  Criminal  Procedure  prescribes 
tlie  form  of  the  undertaking  of  bail  when  bail  is  authorized  to 
be  taken  in  criminal  cases  by  a  magistrate,  and  subsequent  sec- 
tions specify  the  qualifications  of  bail  and  provide  how  they 
are  to  justify.  Section  586  is  as  follows :  "  The  defendant  at 
any  time  after  an  order  admitting  him  to  bail,  instead  of  giv- 
ing bail,  may  deposit  with  the  county  treasurer  of  the  county 
in  which  he  is  held  to  answer,  the  sum  mentioned  in  the  order ; 
and  upon  delivering  to  the  officer  in  whose  custody  he  is  a  cer- 
tificate of  the  deposit,  he  must  be  discharged  from  custody." 
This  section  authorizes  the  deposit  to  be  made  by  the  defend- 
ant  and  by  no  one  else,  and  considering  this  section  and  other 
sections,  we  think  it  was  the  plain  purpose  of  the  statutes  to  re- 
quire that  the  money  thus  deposited  should,  for  the  purposes 
of  the  deposit,  in  fact  be  the  money  of  the  defendant.   Section 

587  provides,  that  if  the  defendant  has  given  bail  he  may,  at 
any  time  before  the  forfeiture  of  the  undertaking,  in  like  man- 
ner deposit  the  sum  mentioned  in  the  undertaking.     Section 

588  provides,  "  if  money  be  deposited  as  provided  in  the  last 
section,  bail  may  be  given  in  the  same  manner  as  if  it  had  been 
originally  given  upon  the  order  fqr  admission  to  bail,  at  any 
time  before  the  forfeiture  of  tlijs  deposit.  The  court  or  magis- 
trate before  whom  the  bail  is  taken  must  thereupon  direct,  in 
the  order  of  allowance,  that  the  money  deposited  be  refunded 
by  the  county  treasurer  to  the  defendant ;  and  it  must  be  re- 
funded accordingly,"  Section  592  provides,  "that  if  money  has 
been  deposited  instead  of  bail,  and  the  defendant  at  any  time 
before  the  forfeiture  thereof  surrender  himself  to  the  officer  to 
whom  the  conomitment  was  directed,  in  the  manner  provided 
in  section  590,  the  court  must  order  a  return  of  the  deposit  to 
the  defendant,  upon  producing  the  certificate  of  the  officer 
showing  the  surrender,  and  upon  a  notice  of  five  days  to  the 
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district  attorney,  with  a  copy  of  the  certificate."  Then  section 
589  provides,  "  that  when  money  has  been  deposited,  if  it  re- 
main on  deposit  and  unforfeited  at  the  time  of  a  judgment  for 
the  payment  of  a  fine,  the  county  treasurer  must,  under  direc- 
tion of  the  court,  apply  the  money  in  satisfaction  thereof  ;  and . 
after  satisfying  the  fine,  must  refund  the  surplus,  if  any,  to  the 
defendant."  All  these  sections  treat  the  money  deposited  as 
belonging  to  the  defendant,  and  in  all  cases  where  money  is  de- 
posited in  lieu  of  bail  it  may  be  appli^  in  payment  of  any  fine 
imposed,  and  the  surplus,  if  any,  after  the  fine  has  been  satis- 
fied, must  be  returned  to  the  defendant.  The  relator  when  he 
deposited  this  money  must  be  assumed  to  have  known  the  pro- 
visions  of  these  statutes,  and  the  deposit  must  have  been  made 
in  compliance  with  them.  There  is  no  authority  for  the  county 
treasurer  to  take  a  deposit  in  lieu  of  bail  except  by  virtue  of 
these  statutes,  and  the  deposit  must  be  made  in  strict  compli- 
ance with  the  statutes.  The  statutes  may  have  been  framed 
as  they  are  for  the  very  purpose  of  avoiding  a  dispute  like  that 
which  has  arisen  in  this  case.  If  the  contention  of  the  relator 
be  upheld,  then  disputes  may  frequently  arise  as  to  whose 
money  was  deposited,  and  the  county  treasurer  can  never  know 
with  certainty  to  whom  the  money  is  to  be  returned,  and  the 
court  cannot  know  in  passing  sentence,  or  in  making  its  order, 
whether  the  money  is  properly  applicable  upon  the  fine  im- 
posed. It  is,  therefore,  wiser  that  the  provisions  of  the  statute 
should  have  their  obvious  meaning,  to-wit :  The  money  is  de- 
posited as  the  money  of  the  defendant,  and  if  a  fine  is  inflicted 
upon  him  it  may  be  used  to  pay  the  fine,  and  the  surplus  is  to 
be  returned  to  him.  When  any  party  other  than  the  defendant 
makes  the  deposit  for  him,  it  is  a  deposit  in  compliance  with 
the  statute,  and  the  money  is  thus  devoted  to  the  purposes  of 
the  statute,  and  to  the  use  of  the  defendant.  The  certificate 
which  was  issued  to  the  plaintiff  in  this  case  certifies  that  the 
money  was  deposited  for  the  defendant.  It  must,  therefore,  be 
treated  as  if  it  were  furnished  to  the  defendant  and  the  deposit 
had  been  made  by  him.  So  far  as  the  relator  is  deprived  of 
his  money,  it  is  by  his  voluntary  act  and  implied  assent. 
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"We  see  no  fatal  infornaaKty  in  the  proceedings  of  the  police 
magistrate,  and  we  are,  therefore,  of  opinion  that  the  order  of 
the  Greneral  Term  shonld  be  reversed,  and  the  judgment  of  the 
Special  Term  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


The  Mayor,  Aldermen  and  Commonalty  op  the  City  op 
New  York,  Bespondents,  v.  The  £den  Mus&e  American 
Company  (Limited),  Impleaded,  etc..  Appellant. 

The  provisioir  of  the  New  York  City  Consolidatioa  Act  (§  1998,  chap.  410, 
Laws  of  1882,  as  amended  by  g  3,  chap.  249,  Laws  of  1885),  which  provides 
for  the  licensing  and  regulation  of  places  of  amasement,  includes  all 
classes  of  public  exhibitions  such  as  are  usually  conducted  upon  a  stage, 
for  the  observation  and  amusement  of  the  public. 

A  place  of  public  amusement  where  concerts  are  given  upon  a  stage  is 
within  its  terms  and  requires  a  license. 

(Submitted  June  15,  1886 ;  decided  June  25,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  ill  the  first  judicial  department,  made  May  21,  1886, 
which  affirmed  an  order  of  Special  Term  restraining  the 
defendant  pendente  lite  from  keeping  open  the  place  of  enter- 
tainment in  the  city  of  New  York  known  as  the  "Eden 
Mus^e,"  and  from  ginng  musical  entertainments  such  as  had 
been  given  therein,  until  a  license  shall  be  obtained  therefor 
as  provided  by  the  Consolidation  Act. 

The  nature  of  the  entertainments  given  are  stated  in  the 
opinion. 

George  W.  Seligman  for  appellant.  The  musical  perform- 
ances in  question  did  not  constitute  "  entertainments  of  the 
stage."  There  is  no  stage,  no  scenery,  no  actors,  no  acting,  in 
fact,  nothing  of  the  character  of  dramatic  or  theatrical  repre- 
sentation. Nor  can  they  be  brought  under  the  head  of  "  inter- 
Siokels  — VOL.LVII.  75 
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ludes."  {Socjbr  the  Reformation  of  Juvenile  DelinqiieniM  v. 
Diersy  10  Abb.  Pr.  [N.  S.]  221 ;  Geary's  Law  of  Theaters  and 
Music  Halls,  2,  3.)  Musical  performances  and  concerts  are  not 
included  in  a  rational  construction  of  the  phrase  "  exhibitions 
of  minstrelsy."  (Consolidation  Act,  §§  1998,  1999,  2000,  20'.)3, 
2005,  2010 ;  Potter's  Dwarris  on  Statutes,  193 ;  Clark  v.  C^'tf/ 
of  Utiea,  8  Barb.  453 ;  Waller  v.  Earris,  20  Wend.  561-2 ; 
In  re  WiU  of  O'Neil,  91  N,  Y,  620  ;  MaUlard  v.  Zawrence, 
16  How.  [U.  S.]  261 ;  U.  S.  v.  aayton,  2  Dill.  225  ;  Engdkin  v. 

Van  Waindy  26  Tex,  471 ;  People's  Cyclopaedia,  N.  Y.,  1879.) 
Statutes  in  derogation  of  common-law  rights  should  be  con- 
strued with  strictness  in  favor  of  the  persons  against  whom 
they  are  sought  to  be  applied.  {Rowland  v.  Kleeber^  1  Pittsb. 
68  ;  Bumside  v.  Whitney ^  21  N.  Y.  148 ;  Shaw  v.  Ruddin^ 
9  I.  R  C.  L.  214 ;  SeweJl  v.  Jones,  9  Pick.  412,  414 ;  Oreen  v. 
Ilolway,  101  Mass.  243,  248 ;  Queen  v.  Barclay,  8  L.  R.,  Q. 
B.  Div.  306,  312 ;  Oriental  Bk.  Corp.  v.  Wright,  5  L.  R. 
App.  Cas.  842,  856  ;  Sedg.  on  Const.  [2d  ed.]  224.)  The  sec- 
tions of  the  "  Consolidation  Act "  under  discussion  are  highly 
penal,  and  should,  on  that  account  alone,  if  on  no  other,  receive 
a  restricted  construction.  (Potter's  Dwarris  on  Statutes,  245, 
247 ;  Bell  v.  Dole,  11  Johns.  173  ;  Strong  v.  Stebhins,  5  Cow. 
212 ;  Myers  v.  Foster,  6  id.  569 ;  Hashrooh  v.  Paddock,  1 
Barb.  642 ;  Bridgewater,  etc.,  Go.  v.  Bobbins,  22  id.  667 ;  Hall 
v.  Sigel,  13  Abb.  Pr.  [N.  S.]  178,  187 ;  affirmed,  63  K  Y. 
607;   Carpenter  v.  People,  8  Barb.   605;   Mayor,  etc.,  v. 

Walker,  4  E.  D.  S.  258 ;  King  v.  Ha/ndy,  6  T.  R.  286 ;  U.  S. 
V.  Watts,  1  Band.  580.) 

David  J.  Dean  for  respondent.  The  language  used  in 
section  1999  of  the  New  York  City  Consolidation  Act  (Laws  of 
1882,  chap.  410)  includes  every  thing  which  ordinarily  goes 
to  make  up  a  concert,  and  it  is  a  reasonable  construction  of  the 
statute  to  say  that  it  was  intended  to  include  all  entertainments 
or  exhibitions  the  purpose  and  effect  of  which  is  to  attract  the 
public.  (Laws of  1860,  chap.  475,  p.  999 ;  Society,  etc.,  v.  Diers^ 
60  Barb.  152;  Jacob's  Law  Diet.  2S7;  Webster's  Diet.,  1875; 


1886.]     Ma^yor,  etc.,  v.  Edeit  Musbe  American  Co.         595 

Opinion  of  the  Goort,  per  Finch,  J. 

.   .     -.  ..,.■■■  i       ■ 

"Worcester's  Diet.,  1874;  Stomraouth's  Diet.,  1885;  Worces- 
ter's Diet.,  1886.) 

Finch,  J.  The  Consolidation  Act  of  1882,  as  amended  in 
1885,  under  the  head  of  "  Amusements,"  contains  provisions 
for  their  license  and  regulation.  Section  1998  enacts  that  "  it 
shall  not  be  lawful  to  exhibit  to  the  public,  in  any  building, 
garden  or  grounds,  concert-room  or  other  place  or  room  within 
the  city,  any  interlude,  tragedy,  comedy,  oi)era,  ballet,  pla}', 
farce,  minstrelsy  or  dancing,  or  any  other  entertainment  of  the 
stage,  or  any  part  or  parts  therein,  or  any  equestrian,  circus  or 
dramatic  performance,  or  any  performance  of  jugglers  or  rope 
dancing  or  acrobats,  until  a  license  Tor  the  place  of  such  exhi- 
bition for  such  purpose  shall  have  been  first  had  and  obtained." 
The  Eden  Mus6e  has  been  in  the  habit  of  giving  public  con- 
certs, which  its  counsel. describe  as  "consisting  of  orchestral 
selections  of  a  high  character  in  a  room  or  alcove  which  opens 
at  an  elevation  into  a  larger  room  or  hall  and  is  on  a  level  with 
a  high  gallery  encircling  said  hall."  This  carefully  drawn  cir- 
cumlocution avoids  saying  that  the  entertainment  is  upon  a 
"  stage,"  but  the  difference  is  rather  in  the  language  than  the 
fact.  The  proof  shows  that  the  place  is  one  of  public  amuse- 
ment to  which  visitors  are  attracted  by  the  entertainment 
offered,  to  which  an  admission  is  charged  and  which  anybody 
may  attend  upon  payment  of  the  price.  It  is  a  private  enter- 
prise, planned  and  accomplished  for  personal  gain  and  profit, 
like  other  places  of  public  amusement  seeking  the  public 
l)atronago.  Without  doubt  it  belongs  to  the  general  class  of 
cases  contemplated  by  the  statute  as  needing  more  or  less  of 
governmental  supervision  and  regulation,  and  so  required  to 
pay  a  license  fee. 

It  is  claimed,  however,  that  it  is.  neither  an  "  entertainment 
of  tlie  stage,"  nor  an  exhibition  of  "  minstrelsy,"  and  thus  not 
within  the  language  of  the  statute,  but  is  merely  a  concert,  not 
named  or  included  within  the  section  referred  to.  The 
appellant's  counsel  traces  to  their  origin  what  were  known  as 
minstrels,   insisting  that  they   were   "  strolling   singers   and 
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musicians  "  wandering  about  the  country,  and  "  not  to  be  con- 
founded with  the  musical  artist  or  with  the  performer  in  an 
orchestra  having  a  fixed  abode  or  domicile."  Even  if  the  test 
of  difference  between  ^^  minstrel "  and  '*  musician  "  was  that 
one  strolled  and  the  other  stayed  at  home,  that  one  was  a 
vagabond  and  the  other  a  citizen,  it  is  certain  that  the  word 
'^  minstrelsy  "  has  acquired  a  much  wider  meaning  and  is  used 
in  the  statute  in  that  broader  sense.  The  act  of  1862  was  con- 
fined to  ^'  negro  minstrelsy,"  a  phrase  which  designated  a  known 
and  specific  kind  of  musical  entertainment,  and  so  made  that 
and  the  opera  the  subjects  of  license  regulations  to  the  exclu- 
sion of  what  may  be  called  concerts.  But  by  the  act  of  1872 
the  word  "  negro  "  was  dropped  and  the  word  "  minstrelsy  " 
purposely  left  to  its  broad  and  general  meaning,  without  any 
qualifying  or  restrictive  expression.  It  was  as  if  the  legislature 
had  declared  that  instead  of  limiting  the  regulation  to  one  sort 
or  kind  of  "  minstrelsy,"  it  should  thereafter  apply  to  all  sorts 
and  kinds  without  limitation.  So  broad  was  the  act  that  in  1875 
the  legislature  deemed  it  necessary  to  specially  except  from  its 
operation  private  theatricals  and  church  and  Sunday-school 
exhibitions  and  thiB  like.  The  phrase  "  any  other  entertain- 
ment of  the  stage"  is  also  very  broad  and  comprehensive. 
Theatrical  and  operatic  performances,  minstrelsy  and  dancing, 
had  already  been  specifically  named,  and  **  any  other  entertain- 
ment of  the  stage"  implied  that  there  were  others  to  be 
included.  Was  it  meant  that  a  boxing  match  on  the  stage  of 
a  place  of  public  amusement  did  not  need  regulation  and 
license,  while  an  opera  or  a  tragedy  did  t  Taking  the  statute 
in  all  its  terms  it  evidently  meant  to  include  all  classes  of  pub- 
lic exhibitions  such  as  are  usually  conducted  upon  a  stage  for 
the  observation  and  amusement  of  the  public,  and  we  see  no 
good  reason  for  narrowing  or  restricting  its  obvious  scope  and 
purpose. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Alonzo   G.   Paddock,  Respondent,  v.   Petkk  Z.  Kirkham,  lionwl 


as  Executor,  Appellant. 

The  provision  of  the  Revised  Statutes  (2  R.  S.  89,  §  87)  in  regard  to  the 
reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person, 
which  declares  that  "  the  same  proceedings  shall  be  had  in  all  respects 
*  *  *  as  if  the  reference  had  been  made  in  an  action/'  authorizes  the 
issuing  of  a  commission  to  take  testimony  out  of  the  State. 

Wood  V.  Howard  Ins.  Co.  (18  Wend.  646),  In  re  WhUnej/  (4  HiU,  638),  dis. 
tinguished. 

(Argued  June  1,  1886;  decided  June  25,  1886.) 

Appbal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  15, 
1885,  which  affirmed  an  order  of  Special  Term,  directing  the 
issuing  of  a  commission  to  take  the  testimony  of  witnesses  out 
of  the  State. 

This  was  a  reference  under  the  statute  of  a  disputed  claim 
against  the  estate  of  Jacob  Cole,  deceased. 

Ahram  J.  Miller  for  appellant.  An  action  is  an  ordinary  pro- 
ceeding in  a  court  of  justice ;  every  other  remedy  or  prosecution 
is  a  special  proceeding,  (Code  of  Proc,  §§  2,  3 ;  Code  of  Civ. 
Pro.,  §§  3333,  3334.)  This  is  not  an  action  but  a  special  pro- 
ceeding under  a  special  statute.  Proceedings  on  the  reference 
of  a  claim  against  an  estate  do  not  constitute  an  action. 
{Robert  v.  DitmaSj  7  Wend.  625 ;  Linn  v.  Glow,  14  How. 
Pr.  508 ;  Boijd  v.  Bigelow^  id.  511 ;  Hadley  v.  Fiaher^  24  id. 
405  ;  Coe  v.  Coe^  37  Barb.  233-235 ;  SomervilZe  v.  Croohy  9 
Hun,  666;  Toung  v.  Cuddy^  23  id.  250;  Eoe  v.  Bi/yle^ 
81  N.  Y.  SOe-SOS-;  M(yu)ry  v.  Peet,  88  .id.  456.)  This 
being  strictly  a  statutory  proceeding,  no  power  is  confeiJred 
and  no  proceeding  can  be  had  tlierein  except  it  is  ex- 
pressly conferred  by  statute.  {Roe  v.  BoyUj  81  N.  Y. 
306-308 ;  Mowry  v.  Peet,  88  id.  453  ;  Matter  of  AtUymeyy  83 
id.  164.)  A  commission  is  not  a  common-law  right.  {Matter 
of  Whitney^  4  Hill,  533  ;  Brown  v.  Southworth^  9  Paige's  Ch. 
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552;  Mc Cotter  v.  Hooker,  8  K  Y.  504;  MaUer  of  Attorney, 
83  id.  164.)  Since  the  enactment  of  the  Code  of  Civil  Pro- 
cedure there  is  no  power  to  issue  a  commission  in  proceedings 
supplementary  to  execution,  even  though  one  of  the  sub- 
divisions of  section  888  would  seem  to  imply  that  it  should 
issue,  and  for  the  reason  that  it  is  not  an  action  but  a  special 
proceeding.  {Champlin  v.  Stadart,  64  How.  Pr.  379.)  A 
commission  can  issue  in  actions  only.  (  Wood  v.  Howard  Ins. 
Co.,  18  Wend.  646 ;  Matter  of  Whitney^  4  Hill,  533 ;  Graham 
V.  Colhum,  14  How.  Pr.  52 ;  Ghamplin  v.  Stodart,  64  id.  378 ; 
MgCoU  v.  Ins.  Co.,  50  N.  Y.  332 ;  Matter  of  Attorney,  83  id. 
164.)  The  provision  of  the  statute,  "  that  the  same  proceed- 
ings shall  be  had  in  all  respects ;  the  referees  shall  have  the 
same  powers  *  *  *  and  be  subject  to  the  same  control  as 
if  the  reference  had  been  made  in  an  action  in  which  such 
court  might  by  law  direct  a  reference,"  relates  to  proceedings 
after  the  report  of  the  referee  is  made.  {Comstock  v.  Olmr- 
steadj  6  How.  Pr.'  79.)  It  gives  no  right  to  a  commission. 
The  act  is  in  derogation  of  the  common  law  and  should  not  be 
enlarged  by  indulging  in  a  liberal,  construction.  {In  re  Denny, 
2  Hill,  220  ;  Wood  v.  Howard  Ins.  Co.,  18  Wend.  646.) 
Where  claims  against  insolvent  debtors  are  referred  to  referees, 
under  a  rule  of  the  court,  with  the  same  powers,  etc.,  as 
referees  appointed  by  the  Supreme  Court,  a  commission  is  not 
authorized.  {In  re  Whitney,  4  Hill,  533 :  Wood  v.  Howard 
Ins,  Co.,  18  Wend.  646.)  The  order  granting  a  commissiou 
with  stay  is  appealable.  {liathburn  v.  IngersoUy  34  N.  Y. 
Supr.  211.) 

Wm.  P.  CantweU  for  respondent.  This  order  is  not  appeal- 
able. It  does  not  affect  a  substantial  right  within  the  mciining 
of  section  1 90  of  the  Code  of  Civil  Procedure.  It  is  merely  an 
intermediate  order  relating  to  the  procedure.  (  Van  Slyke  v. 
Hyatt,  46  N.  Y.  259,  262 ;  Arthur  v.  Griswold,  60  id.  143  ; 
Whittdsey  v.  Poqicet,  %Q  id.  358 ;  Roe  v.  Boyle,  81  id.  305, 
307.)  This  is  an  action  within  the  meaning  of  the  statute, 
clothing  the  court  with  authority  to  grant  the  commission. 
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(Code,  §  3333.)  This,  upon  all  the  statutes  in  pari  materia^  is 
an  action  within  the  laws  giving  courts  authority  to  grant  a 
commission.  {People^  ex  rd.  O.  <&  L.  C.  li.  H.  Co..,  v.  Pondj 
13  Abb.  N.  0.  1.) 

Rapallo,  J.  The  power  to  issue  a  commission  to  take  testi- 
mony out  of  the  State  depends  entirely  upon  statutory  provis- 
ions, and  is  regulated  now  by  section  888  of  the  Code  of  Civil 
Procedure,  which  is  in  substance  a  re-enactment  of  a  like  pro- 
vision of  the  Revised  Statutes.  Section  888  provides  for  the 
issuing  of  such  a  commission  only  '^  where  an  issue  of  fact  has 
been  joined  in  an  action  pending  in  a  court  of  record." 

The  appellant  contends  that  this  reference  was  not  an  action' 
but  a  special  proceeding,  citing  Hoe  v.  Boyle  (81  N.  Y.  306, 
303)  and  Moiory  v.  Peet  (^8  id.  453),  and  that  consequently 
the  power  to  issue  a  commission  in  an  action  did  not  extend  to 
it.  Roe  v.  Boyle  decided  that  sach  a  reference  being  a  special 
proceeding,  an  appeal  from  an  order  made  therein  was  governed 
by  the  provisions  of  the  Code  expressly  applicable  to  orders  in 
special  proceedings. 

In  Howry  v.  Peel  it  was  held  that  in  such  a  proceeding 
there  was  no  power  in  the  referee  or  in  the  court  to  render  an 
affirmative  judgment  against  the  claimant  on  a  counter-claim, 
for  the  reason  that  on  such  a  reference  the  only  question  sub- 
mitted to  the  referee  was  whether  the  claimant  had  a  just 
claim  against  the  estate  of  the  deceased,  over  and  above 
all  offsets,  and,  although  in  trying  and  adjudicating  upon  tliose 
matters  which  were  within  the  scope  of  the  reference,  the 
statute  (2  R.  S.  88,  §  36)  conferred  upon  the  referee  and  the 
court  the  same  powers  as  if  the  reference  had  been  made  in  an 
action,  yet  the  proceeding  was  not  an  action,  and  no  power  was 
given  to  render  an  affirmative  judgment  for  the  executors 
against  the  claimant  or  to  certify  a  balance  in  their  favor.  As 
to  the  powers  of  the  court  and  referees  in  such  a  proceeding, 
with  respect  to  the  determination  of  the  matter  in  contro- 
veray,  the  terms  of  the  statute  are  very  broad. 

Section  36  provides  for  the  entry  of  a  rule  in  the  Supreme 
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Court  or  Court  of  Common  Pleas  referring  the  matter  in  con- 
troversy, and  section  37  provides  that  "  the  same  proceedings^ 
shall  be  had  in  aU  respects  ;  the  referee  shall  have  the  same 
powers  *  *  *  as  if  the  reference  had  been  made  in  an 
action  in  which  such  court  might  by  law  direct  a  reference," 
and  the  judgment  of  the  court  on  the  report  of  the  referees 
shall  be  valid  and  effectual  in  all  respects  as  if  the  same  had 
been  rendered  in  a  suit  commenced  by  the  ordinary  process. 

We  think  this  provision  is  sufficiently  broad  to  authorize  the 
issue  of  a  commission  to  take  testimony  out  of  the  State.  The 
necessity  for  such  process  is  quite  as  great  as  in  an  action,  and 
neither  the  executor  nor  the  claimant  should  be  deemed  to  have 
forfeited  that  advantage  by  consenting  to  such  a  reference.  It 
is  to  a  certain  extent  compulsory  so  far  as  costs  are  concerned. 
(§41.) 

The  cases  of  Wood  v.  Eowa/rd  Ins.  Go.  (18  Wend.  646)  and 
In  re  Whitney  (4  Hill,  533)  are  cited  as  authorities  for  the 
proposition,  that  the  provision  that  in  cases  of  reference  of 
disputed  claims  against  executors,  etc.,  the  same  proceedings 
shall  be  had  in  all  respects,  and  the  referees  shall  have  the  same 
powers  as  if  the  reference  had  been  made  in  an  action  (2  R.  S.  89, 
§  37),  is  not  sufficient  to  aathorize  the  issuing  of  a  commission. 
We  do  not  think  that  the  cases  cited  sustain  the  proposition. 
The  references  in  those  cases  were  governed  by  the  statute  in 
relation  to  the  powers  and  duties  of  trustees  and  assignees  of 
absconding  and  insolvent  debtors.  (2  E.  S.  40.)  That  statute 
authorized  the  reference  of  controversies  relating  to  demands 
against,  or  debts  due  to,  the  debtor,  and  it  provided  (2  K.  S. 
46,  §  24)  that  the  referees  so  appointed  should  have  the  same 
powers  as  referees  appointed  by  the  Supreme  Court  in  personal 
actions.  That  provision  clearly  did  not  affect  the  power  of  the 
court  to  issue  a  commission.  It  related  solely  to  the  powers 
of  the  referees. 

The  statute  in  respect  to  references  of  disputed  claims 
against  executors,  etc.,  is  much  more  comprehensive.  It  not 
only  provides  that  in  cases  of  such  references  the  referees  shall 
have  the  same  powers,  but  it  contains  the  further  express  pro- 
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vision  that  "  the  same  proceedings  shall  be  had  in  all  respects  ^ 
as  if  the  reference  had  been  made  in  an  action.  We  think  this 
includes  the  proceeding  by  commission  to  obtain  the  testimony 
of  absent  witnesses. 

The  order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 


CoBNKLiA   M.    Stewart,   Appellant,   v.   The  Loko   Island    .^.^^^^ 
Kailboad  Company,  Respondent.  '^^V 

6.  and  the  F.,N.  S.  &  C  R.  R.  Co.  entered  into  a  contract  by  which  S.  leased 
a  railroad  owned  by  him  to  the  company  for  a  term  of  fifty  years  at  an 
annual  rental  of  a  specified  percentage  upon  the  Agreed  cost  of  the  road. 
The  contract  contained  the  ordinary  covenant  for  the  surrender  of  the 
demised  premises  at  the  end  of  the  term,  subject,  however,  to  certain 
other  provisions,  in  substance  as  follows  :  The  lessee  covenanted  at  the 
end  of  the  term  to  pay  to  llie  lessor  the  principal  sum  expended  by 
him  upon  the  road;  rent  to  continue  until  such  payment,  and  then  to 
cease.  Upon  such  payment  being  made  it  was  stipulated  that  the  com- 
pany should  be  vested  with  the  fee  of  the  road  and  appurtenances,  and 
that  the  contract  should  thereupon  be  deemed  a  sufficient  grant.  The  con- 
tract contained  the  usual  provisions  for  re-entry  for  non-payment  of  rent 
or  breach  of  other  covenants  by  the  lessee.  The  said  company  assigned 
the  contract  to  another  railroad  corporation,  which  leased  to  the  defend- 
ant all  the  property  covered  by  the  contract  for  the  term  of  ninety.nine 
years,  at  a  different  rent  from  that  reserved  la  the  original  lease,  and 
with  a  provision  for  re-entry  and  a  covenant  to  surrender  at  the  end  of 
the  term.  In  an  action  by  the  devisee  of  S.  to  recover  rent,  held  (Finch, 
J.,  dissenting),  that  the  lease  to  defendant  operated,  as  between  it  and  S. 
or  his  devisee,  as  an  assignment  of  the  entire  term  fixed  by  the  original 
contract,  and  thus  established  a  privity  of  estate  between  S.  and  defendant 
which  rendered  the  latter  liable;  that  the  agreement  to  transfer  the  fee  did 
not  merge  the  fifty  years  term  or  prevent  the  relation  of  landlord  and 
tenant  subsisting  during  its  continuance;  as  by  the  terms  of  said  agree- 
ment the  payment  of  the  purchase-price  at  the  end  of  that  term  is  made 
a  condition  precedent  to  the  vesting  of  the  fee  in  the  lessee,  and  so  the 
contract  was  not  a  present  sale  of  the-  fee,  but  simply  for  a  sale  to  take 
place  in  future. 

Post  V.  Kearney  (2  N.  Y.  394),  CoUins  v.  Ecubrouck  (56  id.  157),  dls- 
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tingaisbed,  as  are  also  the  cases  holding  where  a  lessee  snhleases  for  the 
whole  of  the  term  but  the  sab-lessee  covenants  to  surrender  to  him  at 
the  end  of  the  term,  that  the  sub-lease  does  not  operate  as  an  assignment. 

Where  a  lessee  parts  with  his  whole  term  or  interest  as  lessee,  or  makes 
a  lease  for  a  period  exceeding  his  whole  term  it  will,  as  to  the  landlord, 
amount  to  an  assignment  of  the  lease,  and  its  character  as  each  is  not 
destroyed,  by  the  reservation  therein  of  a  new  rent  to  the  assignor  with 
a  power  of  re-entering  for  non-payment,  or  by  its  assumption  of  the 
charader  of  a  sub-lease;  and  the  assignee,  so  long  as  he  continaes  to 
hold  the  estate,  is  liable  directly  to  the  landlord  on  all  covenants  in  the 
original  lease  which  run  with  the  land,  including  the  covenant  to  paj 
rent. 

An  estate  to  arise  in  futuro  cannot  be  tacked  on  to  the  estate  of  a  lessee 
who  has  assigned  his  whole  term,  so  as  to  create  a  reversion  in  him  and 
establish  the  relation  of  landlord  and  tenant  between  him  and  his 
assignee,  so  far  as  strictly  reversionary  rights  are  concerned,  or  prevent 
that  relation  from  existing  between  the  assignee  and  the  original  land- 
lord. 

(Argued  February  8,  A886;  decided  June  15, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  oixier  made  February  12,«1884:,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  an  order  dismissing,  the  com- 
plaint on  trial. 

This  action  was  brought  by  plaintiff,  as  devisee  of  Alexander 
T.  Stewart,  against  defendant,  whom  plaintiff  alleged  was  as- 
signee of  a  lease  made  by  said  Stewart  in  his  life-time,  to  recover 
rent  due.  The  material  facts  are  stated  in  the  disseutiiig 
opinion. 

Sdmud  Hand  for  appellatit.  Where  a  lessee  transfers  his 
entire  term,  the  transfer  constitutes  an  assignment  between  the 
original  lessor  and  the  transferee.  {Ohilds  v.  Qlark^  3  Barb. 
Ch.  59;  Vaih  liens^daer's  ^bs'rs  v.  Gallup^  5  Den.  460; 
Bagley  v.  Freeman,  1  Hilt.  196 ;  Bedford  v.  Terhiiney  30 
N.  Y.  457;  Davis  v.  Jlorris,  36  id.  569,  315;  WoodhuU 
V.  Boaenthal,  61  id.  391 ;  Toiole  v.  Remsm,  70  id.  319  ; 
Eaton  V.  Jacqv^,  2  Doug.  469 ;  Piggott  v.  Mason,  1  Paige, 
412.)  In  the  cases  relied  on  to  sustain  the  judgment  the 
covenant  of  the  under  lessees  to  surrender  up  the  premises 
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on  the  last  day  of  the  term,  required  a  surrender  to  tlio  origi- 
nal lessee  half  a  day  before  the  tenn  of  such  lessee  expired. 
Although  the  second  lessee  had  the  whole  of  the  unoccupied 
term  it  was  subject  to  this  covenant,  and  therefore  a  reversion 
did  exist  in  the  original  lessee.  {People,  ex  rel.  EhioUy  v.  Roh- 
ertsoti,  39  Barb.  9 ;  Detroit  Sav,  Bk.  v.  Bellamy,  49  Mich. 
317 ;  Wood's  Landl.  and  Ten.,  §  82;  2  Prest.  Conv.  124 ;  1  Sandf. 
109 ;  Post  V.  Kearney,  2  N.  Y.  394 ;  Collins  v.  Haahrouck, 
56  id.  157 ;  Archb.  on  Landl.  and  Ten.  10  ;  Doe,  ex  dem.  v. 
Bateman,  2  Barn.  &  Adol.  168 ;  Oanson  v.  Tift,  71  N.  T. 
48;  Woodhidl  v.  Rosenthal,  61  id.  382.)  The  instrument  of 
May  3,  1876,  taken  as  a  whole,  may  be  regarded  as  a  general 
assignment  of  all  the  property  of  the  Fhishing,  North  Shore  and 
Central  Railroad  Company,  and  the  Long  Island  road  having 
entered  into  possession,  has  become  bound,  as  the  assignee  of 
the  lease  from  Mr.  Stewart,  owned  by  the  Flushing,  North 
Shore  and  Central  Company.  {Ecker  v.  C,  B.  &  Q.  li.  li.  Co.,S 
Mo.  App.  223 ;  Boyce  v.  Bakewell,  37  Mo.  4'j2.)  A  reversion 
is  essential  to  a  lease,  and  when  a  grantor  has  transferred  all 
his  term  and  estate  in  the  demised  premises,  the  instrument  of 
transfer  will  operate  as  an  assignment  of  the  lease,  and  not  as 
an  under-lease,  notwithstanding  the  reservation  of  a  rent  to  the 
grantor,  or  a  right  of  re-entry  on  non-payment,  or  on  the  non- 
performance by  the  grantee  of  covenants  contained  in  it, 
althougli  words  of  demise  be  used  instead  of  words  of  assign- 
ment. {Porter  v.  French,  9  Irish  L.  R.  539 ;  Hicks  v. 
Downing,  1  Ld.  Rayra.  99 ;  Palmer  v.  Edwards,  1  Dougl. 
18771/  Smith  v.  Mapleback,  1  Term  R.  4il ;  Parmenter  v. 
Wehher,  8  Taunt.  593 ;  Doe,  dem.  Freeman,  v.  Bateman,  2 
Bam.  &  Aid.  168 ;  Rankin  v.  Newsam,  1  Huds.  &  Br.  70 ; 
Pluck  V.  Digges^  2  id.  1 ;  Fawcett  v.  Ilall,  Alcock  &  Napier, 
248  ;  Thome^  v.  Woolcomh,  3  Barn.  &  Adol.  686  ;  Wollaston 
V.  IIaJcewell,*S  Scott's  N.  R.  593,  616;  Fitzgerald  v.  O'Gon- 
nell,  1  Jo.  &  La  You,  Jr.,  chap.  134,  156  ;  Beaumont  v.  Mar- 
quis  of  Salisbury,  19  Beav.  198  ;  Langford  v.  Selmes,  3  Kay 
&  Johns.  220  ;  ^eardman  v.  Wilson,  4  C.  P.  57;  1  Wash. 
[4tli  cd.J   515.)     Whatever  may  be  the  terms  used  in  the  in- 
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Btrument,  provided  they  are  sufficient  to  convey  the  entire 
estate  or  term  of  the  grantor,  it  operates  to  make  tiie  transferee 
the  assignee  of  the  original  lease,  without  regard  to  the  inten- 
tion of  the  parties  that  it  should  create  the  relation  of  landlord 
and  tenant  between  assignor  and  assignee.  {Porter  v.  Frenchy 
9  Irish  L.  R.  514,  523,  527,  540,  542-3;  Smiley  v.  Van  Wir^ 
Jde^  6  Cal.  605.)  The  agreement  for  the  purchase  of  the 
demised  premises  contained  in  the  Stewart  lease  does  not  alter 
the  legal  effect  of  the  instrument  as  an  assignment  between  the 
original  lessor  and  the  Long  Island  Bailroad  Company.  {Lang- 
.  ford  V.  SelmeSy  3  Kay  ife  J.  220.)  It  is  one  of  the  essentials  of 
a  lease  that  it  should  contain  a  reversion  in  favor  of  the  party 
from  whom  the  grant  or  assurance  proceeds.  {Smiley  v.  Van 
Winkle,  6  Cal.  605 ;  Adama  v.  Beach,  1  Phil.  99  ;  1  Beav. 
112 ;  Indianapolisy  etc.,  Co,  v.  Cleveland,  etc.,  S.  R.  Co,,  45 
Ind.  281 ;  Lee  v.  Payn,  4  Mich.  106 ;  Lloyd  v.  Cozzens,  2  Ashm. 
138.)  If  a  deed  passes  all  the  estate,  or  time  of  the  termor,  it 
is  an  assignment ;  but  if  it  be  for  a  less  time  than  the  whole 
term,  it  is  an  under-lease,  and  leaves  reversion  in  the  termor. 
(4  Kent's  Com.  96  and  n.  1  [12th  ed.]  ;  Bacon's  Abr.,  Lease,  1, 
3  [Bou V.  ed.  J ;  WoodfaH's  Landl.  &  Ten.  [1 1th  ed.]  235, 241 ; 
Williams  on  Real  Prop.  [5th  ed.]  405;  1  Piatt  on  Leases,  19,101-2; 

1  Wash,  on  Real  Prop.  [4th  eij  510-16 ;  Digb/s  Hist.  L. 
Real  Prop.  510-16  ;  Wood's  Landl.  and  Ten.  93,  n.  2.)  The 
same  instrument  may  be  an  assignment  between  the  original 
lessor  and  the  transferee,  and  a  sub-lease  between  the  parties  to 
it.  (1  Wash.  [4th  ed.]  515  n.  6 ;  Taylor^s  Landl.  and  Ten. 
[7th  ed.],  §  109 ;  Wood's  Landl.  and  Ten.  [Banks'  ed.],  §  347 ; 
Adama  v.  Beach,  1  Phil.  178;  1  Stra.405 ;  1  Vent.  242,  272 ; 

2  Lev.  SO ;  Carth.  161 ;  1  Ves.  &  B.  8 ;  8  Taunt.  593 ;  5  Bing. 
17;  5  Barn.,  etc.,  589;  1  Story's  Eq.,§  687;  1  Beav.'  112; 
Linden  v.  Hepburn,  5  How.  Pr.  188 ;  Doe,  dem.  Freeman, 
V.  Bateman,  2  Bam.  &  Aid.  168 ;  Lessee  Porter  v.  French, 
9  Irish  L.  R.  514,  525,  526,  527,  540,  544;  Preece  v.  Corrie, 
5  Bing.  27 ;  2  Piatt  on  Leases,  351.)  The  covenant  to  sur- 
render at  the  end  of  the  term  cannot  itself  create  a  rever- 
sion. {Blumenberg  v.  Mayers,  32  Cal.  95  ;  Schilling  v.  Holmes^ 

.  23  id.  230.) 
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JS.  B.  Hinsdale  for  respondent.  It  is  essential  to  the  as- 
signment of  a  lease  by  operation  of  law  that  the  whole  inter- 
est of  the  original  lessee  shonld  be  transferred.  {Dams  v.  Mor- 
risy  86  N.  T.  569 ;  Van  Bemsdaer's  Exfra  v.  Oallup^b  Den. 
454 ;  PiggoU  .v.  Maaon^  1  Paige,  412 ;  Kearney  v.  Post^  1 
Sandf.  106;  S.  C,  2  N.  T.  894;  People  v.  Bobertaan, 
89  Barb.  9.)  Under  the  agreement  of  purchase,  the  Central 
Railroad  Oompanj  of  Long  Island  and  its  successor^  by 
consolidation,  the  Flashing,  North  Shore  and  Central  Railroad 
Company,  were  equitable  owners.  Their  interest  was  real  es- 
tate, which,  in  case  of  an  individnal,  wonld  descend  to  heirs. 
{Champion  v.  Brown,  6  Johns.  Ch.  398 ;  Hathaway  v.  Payne^ 
84  N.  T.  92.)  The  conrt  must  construe  all  parts  of  the  con- 
tract together,  and  find  out  the- intention  of  the  parties  from 
the  whole  instmment,  giving  every  part  full  effect.  {Yan 
Bensaelaer  v.  Bennison,  85  N.  Y.  895, 400 ;  Finland's  Landl. 
and  Ten.  294 ;  Van  Bensselaer  v,  GaUup,  5  Den.  454 ;  Pig- 
goU V.  Masony  1  Paige,  412 ;  Kearney  v.  Post,  1  Sandf.  105.) 
Even  if  the  whole  term  under  the  Stewart  contract  had  been 
vested  in  this  defendant  under  the  lease  to  it,  the  latter  would 
still  create  an  nnder-tenancy  and  not  an  assignment.  {PiggoU 
V.  Maaon^  1  Paige,  412 ;  Kearney  v.  Posty  1  Sandf.  105 
S.  a,  2  K  r.  894;  Martin  v.  O'Connor,  43  Barb.  514 
CMins  V.  Haehrouck,  56  N.  T.  157 ;  Ganaon  v.  Tifft,  71  id, 
48;  CoUamore  v.  KeUy,  12  Iowa,  319;  People  v.  Short,  14 
Hun,  112;  Linden  v.  Hepburn,  5  How.  Pr.  188;  Wood- 
hull  V.  Boaenthal,  61  K  T.  383,  391 ;  Bedford  v.  Terhwne, 
80  id.  453.) 

Rapallo,  J.  The  only  question  in  this  case  is  whether  the 
defendant,  by  entering  into  the  contract  of  May,  1876,  with 
the  Flushing,  North  Shore  and  Central  Railroad  Company, 
came  into  such  a  relation  with  the  original  lessor  of  the  rail- 
road in  question,  represented  by  the  plaintiff,  as  to  subject  it 
to  liability  directly  to  her  for  the  rent  reserved  by  the  original 
lease  of  January,  1873,  from  her  devisor,  Alexander  T.  Stewart, 
to  the  Central  Railroad  Company  of  Long  Island.     The  facts 
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are  so  fully  stated  in  the  opinion  of  my  learned  brother,  Finch,  J., 
that  it  is  not  necessary  to  repeat  them  in  detail. 

That  the  contract  of  A.  T.  Stewart  with  the  Central  Rail- 
road Company  of  Long  Island,  dated  January,  .1873,  was  a 
lease  of  the  road  for  the  terna  of  fifty  years,  cannot,  I  think, 
be  disputed,  and  thus  far  in  the  discussions  in  this  coiirt  it  has 
been  conceded.  The  annual  rent  reserved  was  a  percentage 
upon  the  agreed  cost  of  the  road,  liable  to  be  augmented  by  a 
percentage  upon  such  further  expenditures  as  might  be  made 
by  the  landlord  during  the  term.  If  this  had  been  all  of  the 
contract  there  would  have  been  no  difference  of  opinion  be- 
tween us;  but  it  contained  further  provisions  which  have  given 
rise  to  the  present  discussion. 

The  ordinary  covenant  to  surrender  the  demised  premises  on 
the  last  day  of  the  term  was  made  subject  to  the  further  pro- 
visions of  the  contract,  which  were  that  the  lessee  covenanted 
at  the  expiration  of  the  said  term  of  fifty  years  from  January 
7,  1873,  to  pay  to  the  lessor  the  principal  sum  by  him  expended 
on  the  road,  and  that  upon  such  payment,  hut  not  hefore^  the 
payment  of  rent  should  thereafter  cease,  such  rent,  however,  to 
be  paid  up  to  such  time,  and  that  upoix  such  payment  of  such 
principal  sum  the  lessee,  its  successors  or  assigns,  should  not 
surrender  the  said  demised  premises,  but  should  be  vested  with 
the  fee-simple  of  the  right  of  way  and  all  the  property  appur- 
tenant thereto,  owned  by  the  lessor,  and  that  the  contract  should 
thereupon,  and  upon  such  payment^  be  deemed  a  sufficient  grant 
or  deed  of  conveyance,  and  that  the  lessor  should  then  execute 
such  further  deed  as  might  be  necessary,  etc. 

Until  the  payment  of  the  principal  sum,  however,  the  rent 
was  to  continue,  and  the  lease  contained  the  usual  provisions 
for  re-entry  for  non-payment  of  rent  or  the  breach  of  the  other 
covenants  in  the  instrument,  which  were  numerous. 

In  June,  1874,  the  entire  interest  of  the  Central  Company, 
under  this  lease  and  contract,  became  vested  in  the  Flushing, 
North  Shore  and  Central  Kailroad  Company,  to  whom  the  eon- 
tract  was  assigned,  and  in  May,  1876,  the  latter  company  en- 
tered into  the  agreement  with  the  defendant  which  is  set  forth 
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in  the  opinion  of  Fmcii,  J.,  and  tho  effect  of  wliicli  is  now  in 
question.  The  main  feature  of  tliat  agreement,  to  which  it  is 
necessary  for  the  purposes  of  this  discussion  to  refer,  is  that 
the  last-named  company  leased  to  the  defendant  the  whole  of 
the  property  which  was  demised  by  Stewart  to  the  Central 
Kailroad  Company,  and  for  a  term  longer  than  that  of  the 
original  lease,  viz. :  for  the  term  of  ninety-nine  years.  It  thus 
transferred  to  the  defendant  the  entire  term  during  which  tho 
Central  Railroad  Company  waste  hold  the  demised  premises  as 
lessee  of  Alexander  T.  Stewart,  and  left  no  particle  of  that 
term  in  the  original  lessee  or  in  its  first  assignee,  the  Flushing, 
North  Shore  and  Central  Railroad  Company,  and  the  question 
now  before  us  is,  whether  it  operated,  as  between  the  original 
lessor,  Stewart,  or  his  devisee,  and  the  defendant,  as  an  assign- 
ment of  that  entire  term,  and  thus  established  a  privity  of  es- 
tate between  them  which  rendered  the  defendant  liable  to  the 
original  lessor,  or  whether  it  was,  as  between  those  parties,  a 
mere  sub-lease  under  which  tho  defendant  washable  only  to  its 
immediate  lessor. 

The  rules  relating  to  the  effect  of  an  assignment  of  a  lease 
are  so  well  settled  that  it  is  hardly  necessary  to  do  more  than 
refer  to  them.  Where  a  lessee  assigns  his  whole  estate,  with- 
out reserving  any  reversion  therein  in  liimself,  a  privity  of  es- 
tate is  at  once  created  between  his  assignee  and  the  original 
lessor,  and  the  latter  has  a  right  of  action  directly  against  the 
assignee,  on  the  covenant  to  pay  rent,  or  any  other  covenant  in 
the  lease  which  runs  with  the  land ;  but  if  the  lessee  sublets 
the  premises,  reserving  or  retaining  any  such  reversion,  how- 
ever small,  'the  privity  of  the  estate  is  not  established  and  the 
original  landlord  has  no  right  of  action  against  the  sub-lessee, 
there  being  neither  privity  of  contract  nor  of  estate  between 
them.  Where  a  lessee  of  land  leases  the  same  land  to  a  third 
party,  the^question  has  often  arisen  whether  the  second  lease  is 
in  legal  effect  an  assignment  of  the  original  lease,  or  a  mere 
sub-lease.  The  question  has  frequently,  and  probably  most 
generally,  arisen  between  the  lessee  and  his  transferee,  and 
much  confusion  will  be  avoided  by  observing  the  distinction 
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between  those  cases,  and  cases  where  the  question  has  been  be- 
tween the  transferee  and  the  original  landlord.  In  the  latter 
class  of  cases  the  rule  is  well  settled  that  if  the  lessee  parts 
with  his  whole  term  or  interest  as  lessee,  or  makes  a  lea^e  for 
a  period  exceeding  his  whole  term,  it  will,  as  to  the  landlord, 
amount  to  an  assignment  of  the  lease,  and  the  essence  of  the 
instrument  as  an  assignment,  so  far  as  the  original  lessor  is 
concerned,  will  not  be  destroyed  by  its  reserving  a  new  rent  to 
the  assignor  with  a  power  of  re-entering  for  non-payment,  nor 
by  its  assuming,  by  the  use  of  the  word  demise  or  otherwise, 
the  character  of  a  snb-lease ;  and  the  assignee,  so  long  as  he 
continues  to  hold  the  estate,  is  liable  directly  to  the  original 
lessor  on  all  covenants  in  the  original  lease  which  run  with 
the  land,  including  the  covenant  to  pay  rent.  (Taylor*8 
Landl.  &  Ten.  [7th  ed.]  109;  Hichs  v.  Davming^  1  Lord 
Rayra.  99 ;  Palmer  v.  EdwardSy  1  Doug.  187 ;  Smith  v.  Ma- 
plebacTCy  1  T.  R.  441 ;  Porter  v.  French^  9  Irish  Law  R.  514 ; 
Pa/rmenter  v.  Weher^  8  Taunt.  593 ;  Doe  v.  Batemafiy  2  Bam. 
&  Aid.  168 ;  WaUaston  v.  HakeweU,  3  Scott  N.  R.  616 ;  Pluck 
V.  DigqeSy  5  Bligh  [N.  S.],  81;  Beaumont  v.  Marquis  of  SaliS' 
lury,  19  Beav.  198 ;  Th(yme  v.  Woolcomhe,  3  Barn.  «&  Aid.  586.) 

But  as  between  the  original  lessee  and  his  lessee  or  trans- 
feree, even  though  the  original  lessee  demises  his  whole  term, 
if  the  parties  intend  a  lease,  the  relation  of  landlord  and  ten- 
ant,  as  to  all  but  strict  reversionary  rights,  will  arise  between 
them. 

The  effect,  therefore,  of  a  demise  by  a  lessee  for  a  period 
equal  to  or  exceeding  his  whole  term  is  to  divest  him  of  any 
reversionary  right  and  render  his  lessee  liable,  as  assignee,  to 
the  original  lessor,  but  at  the  same  time  the  relation  of  landlord 
and  tenant  is  created  between  the  parties  to  the  second  demise, 
if  they  so  intended.  (Taylor's  Landl.  &  Ten.  [7th  ed.]  109,  note 
*.  16  n.  5  ;  1  Washb.  Real  Estate,  516  [4th  ed.],  n.  6 ;  Adams 
V.  Beachy  1  Phil.  99,  178;  Indianapolis^  ete,j  R.  R. 
Co.  V.  Cleveland^  etc.,  R.  R.  Co.y  45  Ind.  281 ;  Zee  v.  Payn,  4 
Mich.  106  ;  Zhyd  v.  Oosens^  2  Ashm.  138 ;  Wood's  Landl.  and 
Ten.  [Banks'  ed.],  §847.)    These  rule&  are  fully  recognized  in 
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this  State:  {PrescoU  v.  De  Forest^  16  Johns.  159 ;  Bedford  v. 
Terhune,ZO  N.  Y.  453,  457;  Davis  v.  Jf<wm,  36  id..569  ; 
WoodhuU  V.  Rosenthal^  61  id.  382,  391,  392.) 

There  can  be  no  doubt  that  in  the  present  case  the  original 
lessee  of  Stewart  parted  with  its  whole  term  of  fifty  years  and 
that  the  defendant  acquired  it.  The  Central  Railroad  Com- 
pany assigned  the  entire  contract,  embracing  the  term  of  fifty 
years  as  well  as  the  right  of  purchase  of  the  fee  at  the  end  of 
the  fifty  years,  to  the  Flushing,  North  Shore  and  Central  Rail- 
road Company,  and  I  do  not  understand  it  to  be  denied  by  any 
one  that  that  company  became  liable  to  Stewart  directly  on  the 
covenants  in  the  lease  as  assignee  of  the  entire  interest  of  the  les- 
see. But  the  Flushing,  North  Shore  and  Central  Railroad  Com- 
pany, by  its  contract  with  the  defendant,  did  not  assign  to  the 
latter  the  right  of  purchase  at  the  end  of  the  term  of  fifty  years. 
It,  however,  leased  the  road  to  the  defendant  for  the  term  of 
ninety-nine  years,  and  the  defendant  covenanted  to  surrender 
the  demised  premises  to  its  immediate  lessor  at  the  end  of  the 
ninety-nine  years.  That  term,  however,  being  greater  than 
the  term  of  fifty  years  granted  in  the  original  lease,  the  instru- 
ment operated  as  an  assignment  of  that  term,  and  left  no  rever- 
sion therein  in  the  Flushing,  North  Shore  and  Central  Railroad 
Company,  consequently  during  the  continuance  of  the  term  of 
fifty  years  there  was  a  perfect  privity  of  estate  between  the  de- 
fendant and  the  original  lessor,  and  the  legal  estate  in  reversion 
was  in  the  original  lessor  during  the  fifty  years,  and  he,  or  those 
succeeding  to  his  estate,  were  both  legally  and  equitably  entitled 
to  the  rents  and  had  a  right  of  action  therefor  directly  against 
the  defendant  by  reason  of  this  privity  of  estate. 

It  is  contended  that  the  Flushing,  North  Shore  and  Central 
Railroad  Company,  as  the  assignee  of  the  Central  Railroad  Com- 
pany had  more  than  the  term  of  fifty  years,  granted  in  the  origi- 
nal lease,  because  it  was  also  assignee  of  the  contract  of  Stewart 
by  which,  in  case,  at  the  end  of  the  term,  the  Central  Railroad 
Company  should  have  performed  the  covenants  in  the  lease 
and  should  then  pay  to  Stewart  the  principal  sum  expended  by 
him  in  the  construction  of  the  road,  the  contract  should  oper- 
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ate  as  a  conveyance  in  fee  of  the  demised  premises.  That 
nnder  this  contract  the  Fhishing,  North  Shore  and  Central 
Bailroad  Company  was  the  equitable  owner  of  the  fee  as  well 
as  of  the  term,  and  was  in  possession  under  both  titles  when  it 
leased  to  the  defendant ;  that  the  lease  to  the  defendant  being 
for  only  ninety-nine  years  did  not  transfer  its  entire  interest  in 
i)he  premises,  but  left  in  it  a  reversion  at  the  expiration  of 
that  term,  at  which  time  the  defendant  covenanted  to  surren-. 
der  to  it,  and  consequently  its  lease  to  the  defendant  was  not  an 
assignment  but  a  sub-lease.  That  argument  would  be  very 
forcible  if  the  question  arose  between  the  defendant  and  the 
Flushing,  North  Shore  and  Central  Railroad  Company,  and 
were  whether  the  relation  of  landlord  and  tenant  subsisted  be- 
tween them.  But  it  has  no  application  to  the  question  upon 
which  this  case  turns.  The  equitable  estate  in  reversion  claimed 
to  be  in  the  Flushing,  North  Shore  and  Central  Railroad  Com- 
pany as  purchaser,  is  not  a  reversion  in  the  term  of  fifty  years. 
The  whole  of  that  term  has  been  transferred  to  the  defendant, 
not  a  particle  of  it  is  retained  by  its  immediate  lessor,  and  there 
is  absolutely  nothing  intervening  between  the  estate  of  the  de- 
fendant, as  assignee  of  the  lessee  for  the  fifty  years,  and  the 
legal  estate  in  reversion  of  the  original  lessor  or  his  devisee ; 
and  the  right  to  the  rents  follows  that  legal  estate  in  reversion. 
The  ownera  of  the  equitable  estate  claimed,  have  no  right,  legal 
or  equitable,  to  the  rents.  During  the  term  of  fifty  years  the 
original  lessor  or  his  devisee  are  entitled  totl)em,and  the  whole 
term  of  fifty  years  being  vested  in  the  defendant  it  is  directly 
liable  to  the  holder  of  the  legal  estate  in  reversion,  there  being  a 
privity  of  estate  between  them.  If  a  present  equitable  right 
to  the  rents  were  vested  in  the  same  parties  in  whom  the  equit- 
able estate  in  reversion  is  alleged  to  be  vested,  different  ques- 
tions might  arise.  The  fact  that  the  lease  to  the  defendant 
reserves  a  different  rent  from  that  reserved  in  the  original  lease, 
with  a  clause  for  re-entry,  cannot  affect  the  question  as  between 
the  parties  to  the  present  controversy,  of  its  operating  in  law 
as  an  assignment  of  the  terra. 

These  points  were  expressly  adjudicated  in  the  cases  of  Doe 
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V.  Bateman  (2  Bam.  &  Adol.  168),  WoUaston  v.  ITakewell  (3 
■  Scott's  K.  E.  616).  Neither  can  the  covenant  to  surrender  have 
any  bearing.  It  was  a  covenant  to  surrender  at  the  expiration 
of  the  ninety-nine  years  lease,  long  after  the  expiration  of  the 
fifty  years  lease.  Where  in  an  assignment  of  a  lease  or  in  a 
demise  by  the  lessee  for  the  same  term  as  tliat  granted  by  the 
original  lease,  there  is  a  covenant  to  surrender  to  the  assignor, 
this  has  in  some  cases  been  held  to  prevent  the  sub-lease  from 
operating  as  an  assignment;  but  this  has  been  because  the 
whole  instrument,  taken  together,  has  been  held  to  reserve  to 
the  original  lessee  some  fragment  of  the  original  term,  though 
almost  inappreciable  in  point  of  duration,  as  in  the  case  of 
Post  v.  Kearney  (2  N.  Y.  394),  where  the  assignee  of  a  lease 
demised  the  premises  for  the  residue  of  his  term,  reserving  the 
right  to  a  delivery  of  possession  by  his  assignee  to  him  on  the 
last  day  of  the  term,  and  a  right  to  intermediate  possession  in 
case  the  buildings  should  be  destroyed  by  fire.  These  reserva- 
tions were  held  sufficient  to  characterize  the  demise  as  a  sub- 
lease and  not  an  assignment.  The  right  to  possession  on  the 
last  day  would  leave  a  fragment  of  that  day  of  the  term  in  the 
assignor  and  was  sufficient  to  create  a  technical  reversion  and 
thus  prevent  a  privity  of  estate  between  his  lessee  and  the 
original  lessor. 

In  CoUma  v.  Ilashrouck  (56  N.  Y.  167),  the  sub-lease  was 
of  part  of  the  demised  premises  and  was  tor  only  two  years  and 
seven  months  out  of  a  term  of  ten  years  and  expired  four  years 
before  the  original  lease,  but  the  sub-lessee  had  the  privilege  of 
four  years  more,  provided  he  gave  two  months  notice.  The 
action  was  ejectment  brought  by  the  original  lessor  against  an 
assignee  of  the  second  lessee,  claiming  that  the  original  lease 
had  been  forfeited  by  the  breach  of  a  covenant,  on  the  part  of 
the  lessee,  which  it  contained,  that  he  would  not  sub-let  or  re- 
let the  demised  premises  or  any  part  thereof  without  written 
consent,  etc.,  under  penalty  of  forfeiture  of  the  term,  and  the 
sub-lease  before  referred  to  was  claimed  to  be  a  breach  of  that 
covenant.  The  judgment  below  was  for  the  landlord  but  it 
was  reversed  in  this  court  on  the  ground  that  the  alleged  for- 
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feiture  had  been  waived  by  the  landlord.  In  the  opinion,  the 
question  is  discussed  whether  the  sub-lease  amounted  to  an  as- 
siguraent  of  the  term  of  the  original  lease,  or  a  mere  sub-letting 
or  re-letting  of  part  of  the  demised  premises.  This  question, 
in  view  of  the  result  reached  on  the  question  of  waiver,  ceased 
to  be  controlling,  but  in  discussing  it  the  learned  judge  deliver- 
ing the  opinion  made  some  remarks  touching  the  effect  of  re- 
serving a  new  rent  in  the  sub-lease,  and  of  reserving  to  the 
original  lessee  a  right  of  re-entry  for  a  breach  of  condition  by 
his  lessee,  which  have  given  rise  to  some  confusion.  The 
features  of  the  instrument,  which  are  above  referred  to,  would 
be  proper  subjects  of  consideration  for  the  purpose  of  deter-' 
mining  whether  the  relation  of  landlord  and  tenant  was 
created  as  between  the  original  lessee  and  his  lessee,  and  bore 
upon  the  question  then  before  the  court,  viz. :  Whether  the 
second  lease  was  a  sub-letting  or  re-letting  of  part  of  the  de- 
mised premises,  which  constituted  a  breach  of  the  covenant  not 
to  sub-let  or  re-let.  But  the  question  of  privity  of  estate  be- 
tween the  original  lessor  and  the  lessee  of  his  lessee  was  not  in 
the  case.  The  determination  of  that  question  depends  upon 
whether  the  whole  of  the  term  of  the  original  lessee  became 
vested  in. his  lessee,  and  the  circumstances  that  the  second 
lease  reserves  a  different  rent  or  a  right  to  re-entry  for  breach 
of  condition  are  immaterial.  {Doe  v.  JSate?nanj  2  Barn.'  & 
Adol.  168 ;  WoUaaton  v.  HakeweU,  3  Scott's  N.  R.  616 ;  Ppcs- 
cott  V.  De  JFhrtstj  16  Johns.  159 ;  Bacon's  Abr.,  Leases,  1,  3  ; 
Pahner  v.  Edwards^  1  Dong.  187;  Smithy.  Maplebacky  1 
Term  R.  441 ;  Smiley  v.  Fan  Winkle^  6  Cal.  6(^5 ;  Zoyd  v. 
Oosens^  2  Ashm.  138;  2  Preston  Con.  124;  Taylor's  LandL 
and  Ten.  (7th  ed.),  §  109 ;  1  Washb.  Real  Prop.  515,  §  6.)  The 
cases  which  hold  that  where  a  lessee  sub-leases  the  demised 
premises  for  the  whole  of  his  term,  but  his  lessee  covenants  to 
surrender  to  him  at  the  end  of  the  term,  the  sub-lease  does  not 
operate  as  an  assignment,  proceed  upon  the  theory  that  by 
reason  of  this  covenant  to  surrender,  some  fragment  of  the 
term  remains  m  the  original  lessor.  In  most  of  the  cases,  and 
in  the  earlier  cases  in  which  this  doctrine  was  broached,  the 
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language  of  the  covenant  was  that  the  sub-lessee  would  surren- 
der the  demised  premises  on  the  last  day  of  the  term. 

In  Piggot  v.  Mason  (1  Paige,  412),  by  the  original  loase 
the  lessee  had  thirty  days  after  the  expiration  of  the  lease  to 
remove  buildings  from  the  demised  premises.  His  assignee  sub- 
leased for  the  residue  of  the  term,  and  his  lessee  covenanted  to 
surrender  possession  "  on  the  last  day  of  the  term." 

In  Post  v.  Kearney  (2  N.  Y.  394:),  the  covenant  of  the  sub- 
lessee was  that  "  on  the  last  day  of  hia  term  he  would  surrender 
the  possession  of  the  demised  premises  to  his  lessor  "  (p.  395). 

Some  fragment  of  that  last  day  was,  therefore,  reserved  to  the 
original  lessee,  for  he  was  eutitlAi  to  the  surrender  during  some 
portion  of  the  last  day..  This  was  held  sufficient  to  establish 
a  technical  reversion  in  the  original  lessee  and  thus  prevent  a 
privity  of  estate  from  arising  between  liis  lessee  and  the  origi- 
nal landlord.  The  same  theory  has  been  subsequently  adopted 
in  cases  where  the  language  of  the  covenant  has  been  that  the 
second  lessee  would  surrender  to  his  lessor  at  the  expiration  of 
the  term  of  the  sub-lease,  without  adverting  to  any  distinction. 

In  Oaiison  v.  Tifft  (71  N.  Y.  48,  54),  the  sub-lease  provided 
that  at  the  expiration  of  the  term,  or  other  sooner  determina- 
tion of  the  demise,  the  lessee  should  surrender  the  demised 
premises  to  the  lessor,  and  the  court  say :  "  This  constitutes  a 
sub-lease  of  the  premises,  and  not  an  assignment  of  the  entire 
tei*m!'^ 

It  is  obvious  that  the  covenant  to  surrender  cannot,  in  the 
present  case,  have  the  effect  which  was  given  to  it  in  the  cases 
cited,  for  it  was  to  surrender  at  the  expiration  of  a  term  of 
ninety-nine  years,  the  original  lease  being  for  only  fifty  years, 
and  there  is  no  theory  upon  which  it  can  be  pretended  that 
any  vestige  of  that  term  or  of  any  reversion  therein  remains  in 
the  lessor  of  the  defendant. 

The  agreement  to  transfer  the  fee  to  the  lessee  did  not  merge 
the  term  of  fifty  years,  nor  prevent  the  relation  of  landlord  and 
tenant  subsisting  between  the  original  lessee  or  its  transferee 
of  the  term,  during  its  continuance.  The  lessee  waste  become 
entitled  to  the  fee  only  in  case  it  performed  the  covenants  and 
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paid  the  principal  of  the  cost  of  the  road,  and  the  lease  provides 
in  terms  that  on  such  payment  being  made,  but  9iot  before^  the 
rent  reserved  in  the  lease  shall  cease.  The  payment  of  this 
principal  sum  at  the  end  of  the  fifty  years,  as  well  as  of  the 
other  sums  reserved,  was  by  the  very  terms  of  the  contract 
made  a  condition  precedent  to  the  vesting  of  the  fee  in  the 
lessee.  In  this  respect  the  case  does  not  differ  in  substance 
from  Bostwick  v.  Frankfield  (74  N.  Y.  207),  where  a  similar 
covenant  to  convey  a  fee  to  the  lessee  was  held  not  to  create 
an  equitable  estate  in  fee  in  the  lessee,  in  which  his  estate  as 
lessee  merged,  but  that  the  lease  remained  in  full  force,  and  the 
relation  of  landlord  and  tenant  continued,  until  performance  of 
the  contract  of  purchase,  and  the  landlord  was  entitled  to  dis- 
possess the  lessee  by  summary  proceedings  against  him  as 
tenant.  In  that  case  it  was  held  that  the  doctrine  which  treats 
an  individual,  who  has  contracted  for  the  purchase  of  land  as 
the  owner,  could  not  be  applied  when  the  intention  of  the 
parties  was  clearly  adverse  to  such  a  presumption,  and  that  a 
provision  in  the  contract  that  unless  carried  out  at  the  time 
named,  it  should  become  void,  negatived  such  an  intention. 
Here  the  provision  is  that  the  lessee  shall  hold  as  tenant  for  the 
tenn  of  fifty  years,  paying  rent,  and  that  at  the  end  of  the  fifty 
years  the  lessee  shall  pay  to  the  lessor  the  principal  sura  by  him 
expended  upon  the  road,  and  that  upon  such  payment  "  hv4;  riot 
hefore^^  the  rent  should  cease,  such  rent,  however,  to  be  paid 
up  to  such  time,  and  upon  such  payment  of  the  said  principal 
sum  the  lessee  to  be  vested  with  the  title ;  the  right  to  re-enter 
for  non-payment  of  rent  or  breach  of  covenants  being  fully 
reserved. 

These  provisions  plainly  manifest  an  intention  that  no  title, 
except  an  estate  for  years,  shall  vest  in  the  lessee  until  the  end 
of  the  term  and  the  payment  of  the  principal  and  all  rent  in 
arrears,  and  that  in  the  meantime  the  fee  and  the  reversion 
shall  remain  in  the  lessor.  Until  the  expiration  of  the  term 
the  only  estate  which  vested  in  the  lessee  was  an  estate  for 
years,  which  was  entirely  separable  from  the  right  to  acquire 
the  fee.     The  lessee  could  assign  the  term  and  retain  the  eoa- 


1886.]  Stbwabt  v.  Long  Island  B.  B.  Co.  615 

Opinion  of  the  Court,  per  Rapaixo,  J. 

tract  for  the  purchase  of  the  fee,  and  by  such  an  assignment 
the  assignee  would  be  brought  into  privity  with  the  original 
landlord  wlio  would  be  entitled  to  his  action  directly  against 
the  assignee  of  the  term  so  long  as  it  continued  such  assignee. 
It  could  divest  itself  of  this  liability  at  any  time  before  rent 
had  accrued  by  assigning  over  the  term,  but  so  long  as  it  con- 
tinued to  hold  the  term  it  held  as  tenant  of  the  original  land- 
lord, and  was  subject  to  be  proceeded  against  as  such.  The 
original  lessee,  or  the  lessor  of  the  defendant,  as  has  been 
shown,  retained  no  portion  of  the  term  and  consequently  no 
reversion.  Whatever  equitable  rights  it  nuy  have  had  were 
to  arise  in  futuro.  An  estate  to  arise  in  futuro  cannot  be 
tacked  on  to  tbe  estate  of  a  lessee  who  has  assigned  his  whole 
term,  so  as  to  create  a  reversion  in  him  and  establish  the  relation 
of  landlord  and  tenant  between  him  and  the  person  to  whom 
he  has  assigned  his  term,  so  far  as  strictly  reversionary  rights 
are  concerned,  or  prevent  that  relation  from  existing  between 
such  person  and  the  original  landlord. 

In  Prescott  v.  DeForest  (16  Johns.  159),  Stewart  leased  a 
house  to  Satterlee  for  one  year  from  the  1st  of  May^  1817. 
Satterlee  then  leased  part  of  the  house  to  the  plaintiff  at  $1,000 
per  annum,  payable  quarterly,  for  the  same  term  for  which  he 
had  taken  it.  On  the  1st  of  February,  1818,  Satterlee  ob- 
tained a  new  lease  of  the  house  from  the  landlord  for  one  year 
from  the  1st  of  May,  1818.  On  the  2d  of  M^irch,  1818,  Stewart 
distrained  the  goods  of  the  plaintiff  on  the  premises  for  rent 
in  arrears  and  sold  them  in  due  form,  and  the  defendant  be* 
came  the  purchaser.  The  right  to  distrain  for  rent  was  incident 
to  and  inseparable  from  the  reversion,  and  it  was  held  tliat 
Satterlee  had  no  reversion;  that  the  lease  from  him  to  the 
plaintiff,  being  for  the  whole  of  his  own  term,  must  be  deemed 
an  assignment  and  not  an  under-letting,  although  it  was  for 
only  part  of  the  premises,  and  reserved  a  new  rent,  payable  to 
himself  ;  that  there  was  no  privity  of  estate  between  him  and 
the  plaintiff,  but  privity  of  contract  merely ;  that  although  at 
the  time  of  the  distress  Satterlee  had  a  second  lease  from  May 
1,  1818,  to  May  1,  1819,  that  extension  of  his  term  did  not 
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operate  to  vest  a  reversion  in  him  because  it  was  to  commence 
in  future^  and  in  the  meantime  the  reversion  continued  iii 
Stewart,  the  original  landlord,  who  by  reason  of  privity  of 
estate  had  the  right  to  sue  the  plaintiff  or  distrain  her  goods 
for  the  rent  due  him.  On  this  ground  the  distress  bj  Satterlee 
was  held  void.  So  in  the  present  case,  the  title  of  the  defend- 
ant's lessor,  under  the  Stewart  contract,  to  the  fee  of  the 
demised  premises  was  not  to  commence  until  the  end  of  the 
term  of  fifty  years,  and  the  payment  of  the  purchase-money, 
and  whatever  equitable  rights  the  defendant's  lessor  may  have 
had  under  that  contract,  it  is  clear  that  in  the  meantime  the 
legal  estate  in  reversion  continued  in  Stewart  and  liis  devisee,  and 
the  right  to  the  rent  followed  the  reversion.  The  contract  was 
not  a  present  sale  of  the  fee,  under  which  the  equitable  title 
vested  in  the  purchaser  and  the  title  to  the  purchase-money  in 
the  vendor,  but  was  for  a  sale  to  take  place  in  futurOy  that  is,  at 
the  end  of  the  fifty  years.  It  was  expressly  stipulated  in  the 
Stewart  contract  that  the  rent  payable  to  Stewart  should  ceaso 
at  the  end  of  the  fifty  years  and  not  hefore^  and  that  then,  ou 
the  payment  of  the  stipulated  sum,  the  lessee  should  become 
vested  with  the  fee.  This  was,  in  substance,  a  contract  that 
Stewart's  lessee  should  hold  as  his  tenant  under  the  lease  until 
the  expiration  of  the  term,  and  that  the  other  rights  secured  by 
the  contract  should  then  commence  to  operate.  Whether  they 
will  then  ripen  into  a  title  depends  upon  whether  the  lessor  of 
the  defendant  performs  the  conditions  precedent  upon  which 
the  vesting  of  the  title  is  conditioned. 

In  Langford  v.  Semmea  (3  Kay  &  Johns.  220),  a  lessee  for 
a  term  of  ninty-nine  years,  with  the  option  of  purchasing  the 
fee-simple  in  reversion,  granted  a  lease  for  a  term  which  ex- 
ceeded the  residue  of  his  own  tenn,  and  it  was  held  that  this 
lease  established  a  privity  of  estate  between  the  last  lessee 
and  the  original  lessor.  The  case  is  not  precisely  in  point,  be- 
cause here  there  was  an  unconditional  contract  to  pay  the  cost 
of  the  road  at  the  end  of  the  term,  and  that  on  such  payment 
the  title  should  vest,  but  nevertheless  the  vesting  of  the  title 
was  conditioned  on  the  lapse  of  the  fifty  years  and  on  the  pay- 
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meDt  being  made  at  the  end  of  the  term.  This  contract,  how- 
ever, did  not  operate  tq  enlarge  the  term  of  the  original  lease, 
it  was  separable  from  the  estate  for  years  held  by  the  original 
lessee,  and  the  transfer  of  the  whole  of  that  term  to  the  defend- 
ant, while  the  legal  estate  in  reversion,  together  with  the  legal 
and  equitable  right  to  the  rents,  were  in  the  plaintiff,  established 
a  privity  of  estate  between  the  defendant  and  the  plaintiff 
which  entitled  her  to  maintain  this  action  directly  against  the 
defendant  on  the  covenant  to  pay  rent  contained  in  the  original 
lease  from  Stewart. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

FiNOH,  J.  (dissenting).  The  characteristic  difference  between 
an  assignment  of  his  lease  and  an  under-letting  by  the  original 
tenant  resides  in  the  inquiry  whether  as  a  result  of  the  trans- 
action the  primary  lessee  has  transferred  his  whole  and  entire 
estate  and  completely  parted  with  his  title,  or  has  retained  in 
himself  some  fragment  or  shred  of  his  estate,  cither  substan- 
tial or  even  format  and  technical.  An  under-letting  implies  a 
constituted  relation  of  landlord  and  tenant  between  the  parties 
contracting ;  and  that,  in  turn,  the  existence  in  the  landlord  of 
an  estate  superior  to  the  leasehold  and  out  of  which  the  latter 
is  carved ;  for  there  can  be  no  tenure  held  of  one  whose  title  is 
utterly  destroyed.  This  rule  prevails  even  over  the  apparent 
intention,  not  because  that  intention  ceases  to  be  the  test  and 
standard  of  interpretation,  but  because  an  impossible  intention 
is  never  presumed  in  preference  to  one  possible  and  operative 
between  the  parties.  The  rrJe  in  its  origin  under  the  feudal 
system  had  a  substantial  and  beneficial  force.  To  the  superior 
lord  a  service  of  fealty  was  due  from  the  tenant  in  virtue  of 
his  tenui*e,  and  if  the  lessee  could  part  with  his  whole  estate 
to  one  holding  only  under  him,  the  service  of  fealty  was  gone, 
and  so,  in  that  case,  the  new  tenant  was  deemed  to  hold  under 
the  paramount  title  as  an  assignee  of  the  lease,  put  in  the  place 
and  room  of  the  original  tenant,  and  bound  by  his  covenants 
to  render  his  service.  Of  course,  that  useful  result  has  gone 
SicKKLS— Vol,  LVII,  78 
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out  of  the  doctriue,  and  it  remains  with  us  simply  a  rule  of 
legal  logic,  mucli  less  deserving  the  power  to  override  and  per- 
vert the  discovered  intention  of  the  parties.  As  a  consequence, 
a  plain  tendency  to  enforco  that  intention,  even  upon  very 
narrow  and  technical  grounds,  has  been  developed.  Originally, 
a  reversion  in  the  primary  lessee  of  some  fragment  of  his  estate 
was  needful  to  support  a  sub-lease.  It  was  said  that  it  might 
be  for  a  day,  an  hour,  or  even  a  minute,  but  must  nevertheless 
be,  and  leave  in  the  primary  lessee  a  reversion  having  a  tangible 
existence.  But  that  reversion  now  may  be  purely  technical, 
and  the  product  of  reasoning  rather  than  of  substantial  fact. 
It  has  been  hcid  that  where  the  original  tenant  transferred  for 
the  identical  term  of  his  own  lease,  but  the  transferee  cove- 
nanted to  surrender  to  him,  a  reversion  was  implied  from  that 
fact,  although  no  man  can  measure  it  as  a  tangible  thing,  since 
both  surrenders,  that  of  the  sub-tenant  to  the  prinaaiy  lessee, 
and  that  of  the  latter  to  the  original  landlord,  are  due  under 
the  contracts  at  the  same  precise  moment  of  time.  {CoUina 
V.  IlasbroucJc,  56  N.  T.  157;  Gamon  v.  Tifft,  71  id.  48.) 

Indeed,  the  cases  cited  seem  to  go  further  than  that,  and  to 
hold  that  the  reservation  of  a  right  of  re-entry  for  breach  of 
condition,  and  even  the  reservation  of  a  new  rent,  makes  the 
instrument  a  sub-lease.  The  case  cited  as  to  the  effect  of  a  re- 
entry {Doe^  ex  dem.  v.  Batemariy  2  Bam.  <fe  Aid.  168),  so  far 
from  holding  that  a  reserved  right  of  re-entry  necessarily  im- 
plies a  reversion,  appears  to  me  to  hold  the  exact  contrary,  and 
to  determine  that  such  right  may,  and  often  does,  exist  by  pure 
force  of  the  contract  and  without  the  shadow  of  a  reversion  in 
the  land.  It  is  not  necessary,  however,  to  say  whether  the 
cases  in  our  own  State  are  in  every  respect  soundly  reasoned. 
It  is  quite  obvious  that  they  mean  this  at  least ;  that  the  con- 
tract of  the  parties,  construed  according  to  their  plain  intention 
as  expressed  by  it,  shall  prevail  where  upon  such  construction 
that  contract  is  a  possible  one  and  can  be  rendered  effective  in 
subordination  to  established  legal  rules ;  and  that  where  a  sub- 
lease is  manifestly  intended,  the  court  will  search  diligently 
and  even  closely  for  some  trace  of  a  reversion  to  support  it. 
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And  this  result  of  the  eases  in  our  own  court  is  fully  sustained 
in  the  case  of  Henry  John  Porter  v.  French  (9  Irish  L.  K 
514)j  in  which  the  English  cases  were  carefully  reviewed,  and 
it  was  held'  among  other  things :  "  It  has  been  argued  and 
found  that  the  court  in  construing  this  instrument  should  have 
special  regard  to  its  form  ;  I  mean  to  the  circumstance  that  it 
is  in  the  ordinary  form  of  a  lease,  and  that  we  are  bound  to 
give  effect  to  the  manifest  intention  of  the  parties  themselves ; 
a  principle  which  I  fully  admit,  subject,  however,  to  the  con- 
sideration that  there  are  certain  known  rules  and  principles  of 
law  which  it  is  not  competent  to  individuals  to  set  aside  or  over- 
turn at  their  pleasure."  So  that  we  may  proceed  on  the  assured 
basis  that  what  was  intended  as  a  lease  must  be  construed  as  a 
lease  unless  some  inexorable  legal  necessity  prevents. 

"We  are  now  to  consider  the  application  of  this  doctrine  to 
the  facts  developed  in  the  case  at  bar.  The]contract  of  Stewart 
with  the  Central  Railroad  Company  of  Long  Island  was  made 
in  January  of  1873.  That  contract  begins  with  a  recital  that 
Stewart  has  built  a  first-class  railroad  from  his  Hempstead 
Plains  purchase  to  Farmingdale  at  a  cost  which  has  been  ad- 
justed between  the  parties  at  the  sum  of  $393,000,  upon  lands  . 
partly  owned  by  him  and  partly  obtained  by  the  Central  Com- 
pany under  the  statute,  but  which  last  were  paid  for  by 
Stewart ;  and  that  it  is  intended  by  the  party  of  the  first  part 
to  lease  the  constructed  line  to  the  party  of  the  second  part. 
The  contract  then  "  in  consideration  of  the  rents,  covenants 
and  agreements"  thereinafter  mentioned  proceeds  to  "grant, 
demise  and  to  farm-let "  the  property,  describing  it,  together 
with  "  the  railroad  track,  side  tiucks,  depots,  water  tanks,  gravel 
banks  and  all  buildings  thereon  and  appurtenances  thereto  be- 
longing "  for  the  term  of  fifty  years,  the  railroad  company 
paying  therefor  annually,  for  the  first  three  years,  **  the  yearly 
rent  or  sum  "  of  seven  per  cent  upon  the  agreed  cost,  and  for 
the  remaining  forty-seven  years  ten  per  cent  upon  such  cost. 
The  contract  further  provides  that  if  Stewart  should  expend 
further  sums  in  the  completion  or  equipment  of  the  line,  or  for 
a  double  track,  this  expense  should  be  added  to  the  principal 
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sum  upon  which  tho  rental  percentage  was  to  be  computed; 
tliat  the  lessee  should  paj  all  taxes,  assessments  and  charges 
upon  the  property  ;  that  such  company  should  run  daily  trains 
for  passengers  and  freight,  and  that  for  a  violation  of  this  cov- 
enant, or  of  that  to  pay  rent,  Stewart  should  be  at  liberty  to  re- 
enter ;  and  that  on  the  last  day  of  the  term  the  lessee  would 
surrender  the  property  to  the  lessor  "  subject,  however,  as  here- 
inafter provided."  That  limitation  upon  the  duty  of  surrender 
appeal's  in  a  following  agreement  of  purchase  and  sale,  by  which 
the  railroad  company  covenants  at  tho  end  of  the  fifty  years  to 
pay  to  Stewart  the  principal  sum  by  him  expended,  upon  which 
the  rental  percentage  has  been  computed,  upon  which  pay- 
ment the  lessee  shall  not  surrender,  but  shall  be  vested  with 
the  fee  and  the  contract  be  deemed  a  sufficient  deed  of  convey- 
ance. An  additional  contract  between  the  parties  specified  what 
work  was  to  be  done  upon  tracks  connecting  with  Garden  City 
under  an  agreement  with  Poppenhusen,  of  which  the  railroad 
company  had  become  owner,  and  added  that  expenditure  to  the 
principal  drawing  the  rental  percentage,  and  provided  for  an 
accounting  to  adjust  the  amount  of  such  principal.  In  June, 
1874,  the  Central  Company  consolidated  with  the  Flushing, 
North  Shore  and  Central  Hailroad  Company,  and  to  it  the 
Stewart  contract  was  assigned.  In  May,  1876,  that  company 
made  a  contract  with  the  defendant,  the  legal  effect  of  which  is 
here  in  question.  By  that  instrument  the  Flushing  Company 
leased  to  the  Long  Island  Company  the  whole  of  its  railroad 
from  Long  Island  City  to  Babylon,  including  all  its  rolling 
stock,  tools  and  machinery  and  all  its  branch  lines,  among 
which  were  those  constructed  by  Stewart,  for  a  term  of  ninety- 
nine  years  and  a  gross  rent  beginning  with  over  $200,000,  and 
increasing  year  by  year  for  six  years  until  a  final  rental  of 
$351,000,  became  permanently  fixed.  This  rental  agreement 
provided  for  the  protection  of  tho  lessee  that  it  might  withhold 
the  stipulated  payments  of  rent  to  the  amount  of  the  Flushing 
Company's  interest  upon  its  bonded  debt  and  of  its  incumbei^ 
ing  rents,  and  apply  its  payments  upon  them  as  so  much  cash 
paid  to  tho  lessor,  but  such  interest  and  rents  were  not  to  ex- 
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ceed  the  yearly  maximum  agreed  upon.  Further  provisions 
determined  the  order  of  application  of  the  lessee's  gross  earn- 
ings ;  for  subrogation  to  the  rights  of  the  bondholders  if  it 
should  pay  the  lessor's  bonds ;  for  a  re-entry  upon  breach  of 
covenants;  and  a  surrender  to  the  lessor  at  the  end  of  the 
term.  The  question  now  comes,  whether  this  instrument  rela- 
tively to  the  Stewart  lines,  was  a  lease  or  an  assignment  of  the 
Stewart  contract,  so  far  as  that  was  itself  a  lease. 

Of  that  contract  two  views  may  bo  taken.  It  may  be  treated 
as  one  complete  agreement,  establishing  relations  in  accordance 
with  all  its  terms  as  they  act  and  react  upon  each  other,  or  as 
two  separate  and  independent  agreements,  having  no  necessary 
connection  save  that  they  happen  to  be  written  on  one  and  the 
same  paper.  The  last  is  the  appellant's  contention.  Her 
counsel  divide  the  contract  into  its  component  parts,  and  argue 
that  it  consists,  first,  of  a  lease  for  fifty  years,  and  tlien  of  a 
contract  for  the  sale  and  purchase  of  the  railroad  ;  and  that  the 
two  agreements  are  so  freo  from  any  dependence  upon  each 
other  that  they  might  just  as  well  have  been  contained  in  sepa- 
rate instruments.  Let  us  suppose  that  they  had  boon.  The 
supposition  at  once  disturbs  the  theory  of  relative  independ- 
ence, since  we  discover  that  to  make  two  instruments  we  are 
required  to  change  the  covenant  to  surrender  in  the  lease, 
"  subject,  however,  as  hereinafter  provided,"  to  one  ^'  subject 
to  the  provisions  of  an  agreement  of  purchase  and  sale  made 
concurrently  herewith;"  and  are  further  compelled  to  add  to 
the  terms  of  tho  sale  contract,  which  is  conditioned  for  a  con- 
veyance upon  the  prior  payment  of  the  rent  reserved,  a  clause 
referring  to  the  lease  as  a  means  of  identifying  tho  amount 
and  times  of  payment  of  the  rent  intended.  Tlie  integrity  of 
the  surrender  covenant  in  tho  lease  contract  can  only  ba  pre- 
served by  a  reference  to  the  sale  contract ;  and  the  integrity  of 
the  sale  agreement  can  only  be  saved  by  a  reference  to  the 
lease  to  determine  tho  rent  payable  as  a  condition,  and  we 
should  bo  required  to  read  the  two  instruments,  thus  mutually 
referring  to  each  other,  made  at  tho  same  time,  and  relating  to 
tho  same  property,  together  and  as  if  they  were  one,   the  in- 
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quiry  being  what  agreed  relations  subsisted.  So  that  the  ques- 
tion would  recur  whether  the  two  instruments  established  two 
separate  and  distinct  relations,  or  one  single  relation  as  the 
joint  product  of  the  two  agreements.  We  may  solve  that 
problem  by  aid  of  the  inquiry  whether  at  one  and  the  same 
time  the  two  separate  relations  could  co-oxist  without  affecting 
or  modifying  each  other.  Under  what  is  called  the  lease,  the 
Central  Hailroad  Company  was  a  tenant  for  years,  having 
merely  a  leasehold  estate,  the  main  and  vital  characteristic  of 
which  was  a  surrender  of  possession  to  Stewart  at  the  close  of 
the  term.  Under  the  contract  of  purchase,  the  railroad  com- 
pany was  the  equitable  owner  in  fee,  and  not  bound  to  sui^ 
render  possession  at  all,  and  in  terms  relieved  from  that  duty. 
This  assertion  involves  the  character  of  the  possession  taken 
by  the  original  vendee  and  lessee,  which,  in  one  view  of  the 
case,  is  the  pivotal  and  determining  inquiry.  The  complaint 
alleges  that  the  Central  Company  went  in  under  what  is  de- 
nominated the  "indenture  of  lease  and  supplementary 
agreement."  The  meaning  of  that  phrase,  as  used  in  the 
pleading,  is  shown  by  a  later  averment,  where  it  is  said  that 
the  Flushing  Company  assigned  "  said  indenture  of  lease  and 
supplementary  agreement  to  this  defendant,  a  copy  of  which 
instrument  is  hereto  annexed,  marked  A."  And  the  assign- 
ment of  the  whole  contract  which  was  made  by  the  Central 
Company  to  the  Flushing  Company  upon  the  consolidation  is 
described  as  "the (Said  indenture  of  lease  and  supplementary 
agreement."  So  that  the  allegation  is  not  that  the  Central 
Company  went  in  under  the  lease  as  a  part  or  fragment  of  the 
contract,  or  under  one  of  its  branches,  but  under  the  contract 
as  a  whole.  The  answer  discloses  that  understanding 
of  the  complaint,  and  admits  tlie  allegation  thus :  "  That 
under  and  pursuant  to  said  instruments,"  the  Central  Com- 
pany went  into  possession.  The  parties  thus  agreeing  upon 
the  fact  of  possession  under  the  contract,  no  proof  was  given 
or  offered  to  the  contrary,  or  to  establish  an  intention  to  give 
or  take  possession  under  one  branch  of  it  alone.  We  are 
bound,  therefore,  to  assume  that  the  Central  Company  was  in 
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possession  under  the  contract  as  a  whole,  and  both  as  lessee  and 
vendee  —  a  result  not  only  compelled  by  the  pleadings,  but  in- 
dicated by  a  marked  cliaracteristic  of  the  contract  that  under 
both  of  its  branches  there  was  to  be  one  continuous  and  un- 
changing possession.  It  was  not  stipulated  that  the  Central 
Company  should  hold  possession  as  tenant  for  fifty  years,  and 
then  surrender  that  possession  to  the  landlord  and  take  a  new 
one  as  vendee,  but  that  at  the  end  of  the  term  it  should  not 
florrender  at  all  the  possession  already  taken.  That  tho.Central 
Company  was  in  both  as  lessee  and  vendee  is  further  unmistak- 
ably indicated  by  a  provision  of  the  supplementary  agreement 
which  modifies  the  annual  payments  to  be  made.  The  lan- 
guage used  is :  "  The  lease  bearing  even  date  herewith  is  modi- 
fied, and  its  conditions  temporarily  made  to  conform  to  this 
'  instrument,  so  that  no  rent  or  interest  shall  begin  to  accrue  to 
the  party  of  the  first  part  until  July  1,  1873,  and  the  first 
quarter's  rent  or  interest  shall  be  and  become  payable  three 
months  '*  thereafter.  The  dual  character  of  the  payments  to  be 
made  is  thus  clearly  recognized ;  they  are  rent  and  they  are 
also  interest ;  and  are  one  or  the  other  interchangeably  by  rea- 
son of  the  dual  character  of  the  possession ;  for  if  the  Central 
Company  was  in  only  as  tenant,  it  was  nonsense  to  speak  of  its 
rents  as  synonymous  with  interest.  And  beyond  the  admission 
of  the  pleadings,  and  the  obvious  intent  of  the  parties  indicated 
by  their  written  stipulations,  it  is  further  true  that  a  possession 
taken  generally  and  not  in  terms  specially  limited  to  some 
character  or  right  is  measured  by,  and  under  the  protection  of, 
the  entire  right  belonging  to  the  possessor,  and  cannot  be  driven 
out  from  its  shelter  and  placed  under  a  mere  fragment  or  com- 
ponent part  of  such  right. 

The  rule  goes  so  far  as  this.  Where  one  takes  a  lease  for  a 
number  of  years  and  during  the  term  enters  into  a  contract  of 
purchase  with  his  landlord  of  the  same  property,  his  possession, 
which  was  taken  as  tenant,  operates  as  notice  to  one  dealing 
with  the  landlord  in  respect  to  the  land,  not  merely  of  his 
right  as  tenant,  but  of  his  right  to  the  inheritance.  The  pos- 
session although  taken  as  tenant  becomes  also  a  possession  as 
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purchaser,  protecting  liim  as  such  to  the  extent  of  his  entire 
right.     {Da/niela  v.  Davison^  16  Ves.  25;^.) 

So  that  it  becomes  manifest  that  if  we  suppose  the  one  con- 
tract to  have  been  divided  into  two  separate  papers,  not  only 
would  they  require  to  be  read  together  as  mutually  dependent 
upon  each  other,  neither  alone  fixing  the  rights  of  the  contract- 
ors, but  possession  under  each,  under  one  as  lessee  and  under 
the  other  as  vendee,  would  stand  admitted.  That  ends  all 
practical  result  from  a  supposed  separation  of  the  two  branches 
of  the  one  contract,  and  we  may  drop  the  supposition  and  rea- 
son npon  the  contract  as  it  stands. 

The  possession  of  the  Central  Company  as  purchaser  under 
the  contract  gave  it  at  once,  npon  the  execution  of  that  instru- 
ment, an  equitable  estate  in  fee.  {Champion  v.-Brawn^  6 
Johns.  Ch.  398 ;  Ilaf/s  Adm'r  v.  MiUer^  6  Hun,  320 ;  affirmed,* 
•70  N.  Y.  112;  Pelton  v.  Westchester  Fire  Ins.  Co.,  77  id. 
605.)  Had  the  company  been  an  individual  its  interest  under 
the  contract,  springing  at  once  upon  its  execution,  would  have 
been  real  estate,  descendible  to  his  heirs  and  devisable  as  such. 
{Hathaway  v.  Payne^  34  N.  Y.  92.)  In  equity  the  vendor 
simply  holds  the  legal  title  as  trustee  for  the  vendee.  The 
Central  Company,  therefore,  under  the  contract,  had  two  es- 
tates ;  one  legal  and  the  other  equitable  ;  a  legal  estate  as  ten- 
ant for  years  and  an  equitable  estate  as  owner  of  the  fee ;  the 
former  a  chattel  real,  the  latter  equivalent  to  a  freehold ;  and 
these  were  concurrent  and  not  consecutive,  if  wo  assume  that 
no  merger  was  possible  or  intended.  There  is  no  difficulty  in 
thus  treating  them.  In  case  of  non-payment  of  the  rent,  the 
Central  Company  would  forfeit  its  riglit  of  possession  both  as 
lessee  and  vendee,  since  that  payment  is  the  condition  of  both 
estates :  it  is  equally  rent  and  interest,  and  so  described.  And 
as  to  remedies  Stewart  might  bring  ejectment  or  proceed  sum- 
marily under  the  Landlord  and  Tenant  Act,  since  the  Central 
Company  could  not  deny  its  tenancy  and  its  landlord's  title,  or 
defend  its  possession  as  owner  under  a  contract  broken  and 
forfeited.  If  any  doubt  surrounded  the  summary  remedy,  as 
sufficiently  effective,  ejectment  would  give  redress.     But  if 
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there  is  difficulty  in  so  treating  them,  if  as  concurrent,  separate 
estates  they  seein  inharmonious  and  inconsistent,  it  will  merely 
result  that  the  equitable  estate  of  inheritai\ce  will  draw  after 
it  the  term.  {Oassel  v.  Gi/rdler^  9  Ves.  509.)  In  the  caae 
cited  the  Master  of  the  Rolls  said  :  "  I  thought  it  had  long 
been  established,  that,  where  the  same  person  has  the  inherit- 
ance and  the  term  in  himself,  though  he  has  in  one  the  equi- 
table interest,  and  the  legal  estate  in  the  other,  the  inheritance 
draws  to  itself  the  term  and  makes  that  dependent  upon  it ; " 
and  after  citing  several  cases  he  added :  "  I  did  not  apprehend 
that  it  was  open  to  dispute." 

The  purchaser,  therefore,  under  this  contract  could  have 
conveyed  the  fee  and  put  its  grantee  in  possession  as  owner. 
It  could,  as  it  did,  carve  out  of  its  fee  an  estate  for  ninety-nine 
years,  stretching  beyond  the  term  of  its  lease,  and  ending  with 
a  surrender  day  and  a  reversion  in  fee  in  itself.  Was  that 
lease  in  any  respect  void  beyond  the  fifty  years,  and  after  hav- 
ing cut  the  Stewart  contract  into  two  instruments  must  we  also 
sever  the  defendant's  lease  into  halves,  and  give  him  one  land- 
lord for  the  fifty  years  and  another  for  the  forty-nine  succeed- 
ing ?  Is  it  possible  that  the  immediate  lessor,  making  one 
•  complete  lease  for  one  entire  term,  had  no  remedies  of  a  land- 
lord against  a  tenant  for  the  first  half  of  the  term,  but  got 
them  new-bom  at  the  beginning  of  the  last  half  ?  For  that  is 
the  inevitable  result  of  the  appellant's  theory.  During  the 
fifty  yeai-s  the  Flushing  Company,  on  the  basis  asserted,  could 
not  dispossess  the  defendant  under  the  Landlord  and  Tenant  Act, 
for  that  remedy  depends  upon  the  existence  of  the  conven- 
tional relation  of  landlord  and  tenant  between  the  par- 
ties, and  where  there  is  not  an  under-letting  there  is  no  such 
relation,  and  it  is  precisely  for  the  reason  that  no  such  relation 
does  or  can  exist  that  the  construction  of  an  assignment  pre- 
vails. How  could  the  Flushing  Company  make  affidavit 
that  such  relation  existed  ?  Stewart  alone  could  do  that  for  he 
becomes  the  sole  landlord.  This  difficulty  is  not  answered  by 
the  cases  which  hold  that  even  where  there  is  an  assignment 
the  assignor  may  collect  an  excess  of  rent  beyond  what  is  due 
SicKBLS— Vol.  LVII.  79 
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under  the  original  lease,  for  such  actions  rest  upon  the  express 
promise  to  pay,  and  not  on  an  extingaished  tenancy,  and  what 
is  recovered  is  really  not  rent  but  purchase-price  of  the  lease 
sold  and  assigned.  In  what  character  or  capacity  did  the  im- 
mediate lessor  of  the  defendant  make  the  lease  for  ninety-nine 
years  ?  Certainly  not  in  the  character  or  capacity  of  a  lessee 
of  Mrs.  Stewart,  for  as  such  it  had  no  power  to  do  as  it  did  do, 
and  as  such  the  lease  to  defendant  would  neither  have  been 
given  nor  accepted.  It  is  true  that  a  lessee  for  ten  years  cannot 
by  a  lease  for  eleven  years  clothe  himself  with  a  reversion  and 
BO  make  his  contract  a  sub-lease,  bat  that  is  because  he  has  no 
reversion  beyond  the  ten  years,  and  cannot  gain  one  by  his  own 
wrong ;  but  here  there  is  no  wrong,  since  there  is  an  existing 
reversion  in  fee  upon  which  the  sub-lease  is  founded.  It  can 
stand  upon  it.  Why  should  it  not  ?  It  was  so  meant  and  in- 
tended. Why  should  we  do  violence  to  the  intention  when  no 
legal  necessity  compels  ?  The  lessee  under  the  Stewart  contract 
and  by  virtue  of  its  terms  was  something  more  than  a  mere 
lessee  for  years  during  even  the  first  fifty  years,  for  its  equita- 
ble estate  began  at  the  same  moment  with  its  legal  estate  and 
existed  through  the  whole  term  of  the  latter. .  It  did  not  assign 
its  whole  estate  to  the  defendant  which  it  derived  from  Stew-, 
art,  and  that  is  conceded.  Nobody  claims  that  the  equitable 
fee  passed  to  the  defendant.  But  a  transfer  is  an  assignment 
only  when  the  person  transferring  parts  with  the  whole  estate 
derived  from  the  original  lessor.  If  that  estate  be  a  fee,  he 
must  transfer  a  fee.  (  Van  Henssdaer  v.  OMup^  5  Denio, 
454.)  The  case  is  not  at  all  like  that  of  Langford  v.  Sdmes 
(3  Kay  &  John.  220),  to  which  we  are  referred  as  authority  for 
the  proposition  that  the  covenant  of  sale  added  to  the  lease  does 
not  prevent  a  transfer  of  the  leased  estate  from  being  an  assign- 
ment. In  the  contract  in  that  case  there  was  merely  an  option 
to  purchase,  which  could  only  be  exercised  at  the  end  of  the 
term.  Tliere  the  lessee  had  under  the  contract  no  estate  beyond 
his  term.  He  had  a  legal  estate,  but  no  equitable  one.  Whether 
he  would  have  the  latter  or  not  remained  uncertain  until  be 
exercised  his  option  at  the  specified  time.   Meanwhile  and  dur- 


1886.]  Stewabt  v.  Loko  Island  1L  R.  Co.  627 

Dissenting  opinion,  per  Finch,  J. 

ing  the  leasehold  estate  he  had  only  the  leasehold  estate  and  no 
other  in  the  land,  and  when  the  learned  English  Yice  Ohancel- 
lor  said  "  there  is  no  authority  for  the  proposition  "  he  referred 
to  the  argument  which  he  states,  '*  that  on  the  subsequent  ac- 
quisition of  the  fee-simple  by  the  original  lessee  an  estoppel 
arose  by  which,  on  the  expiration  of  the  original  lease,  the  sup- 
posed under-lessee  will  hold  of  the  under-lessor  who  had  affected 
to  demise  to  him  at  a  rent  of  six  pounds /br  a  term  greater  than 
he  was  possessed  of  at  the  date  of  the  under-lease.^^  Here,  on 
the  contrary,  the  under-lessor  did  not  demise  for  a  term  "  greater 
than  he  was  possessed  of,"  for  it  had  tlie  fee  and  carved  out 
of  it  a  lesser  estate.  The  case  of  Bostwiek  v.  Franhfield  (74 
N.  Y.  207)  presented  a  similar  feature,  though  in  a  different 
form.  Two  distinct  estates,  one  a  leasehold,  and  the  other  an 
equitable  fee,  were  claimed  to  have  been  created  at  different 
times,  but  the  latter  was  in  substance,  though  not  in  form,  a 
mere  option,  since  the  effect  of  non-performance  by  the  vendee 
was  stipulated  to  make,  the  contract  of  purchase  null  and  void. 
It  must  be  remembered  that  the  present  is  not  so  much  a  ques- 
tion of  merger  resulting  from  the  meeting  in  one  ownership  of 
two  distinct  estates,  but  whether  two  estates  were  created  at  all, 
and  if  they  were,  whether  the  two  taken  together  and  consti- 
tuting the  complete  right  of  the  lessee  and  vendee  did  not  leave 
in  it  such  a  reversion  as  made  possible  the  relation  of  landlord 
and  tenant  between  it  and  its  alleged  and  intended  lessee.  It 
is  not  clear  that  two  estates  were  created.  Substantially  it  is 
possible  to  say  there  was  but  one,  and  that  growing  out  of  tlie 
contract  of  purchase  and  salq.  What  is  called  rent  may  be  deemed 
for  the  first  three  years  but  legal  interest  upon  the  agreed 
cost  to  Stewart,  and  for  forty-seven  years  that  interest,  with 
three  per  cent  additional,  to  be  added  to  the  cost  in  making  up 
the  full  purchase-price.  While  the  agreed  percentage  is  called 
rent  it  is  substantially  interest  and  in  part  purchase-money,  and 
is  called  the  "  rent  or  interest."  If,  however,  in  view  of  its 
language,  notwithstanding  that  but  one  possession  was  to  be 
taken  under  it,  and  that  to  be  continuous  and  forever,  we  must 
still  say  that  there  were  two  estates,  separate  but  succeeding 
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each  other  ivnthout  break  or  altered  poBsession ;  we  are  obliged 
to  change  the  beginning  of  the  eqaitable  estate  from  the  date 
of  the  contract  to  the  end  of  the  fifty  years ;  a  constraction 
which  violates  the  legal  effect  of  the  instmment  and  postpones 
the  equitable  estate  unduly.  If,  however,  we  do  that  and  com- 
pelled by  seeining  difficulties,  say  that  the  original  lessee 
had  a  legal  estate  for  years,  and  at  its  close  an  equitable 
estate  in  fee,  then  for  the  first  time  upspringing,  so  that  the  two 
estates  were  in  no  manner  concurrent  but  strictly  successive,  I 
doubt  whether  even  then  the  rule  which  makes  an  intended 
lease  an  assignment  of  a  prior  one  would  have  any  just  appli- 
cation. If  one  has  a  lease  for  five  years  and  then  afterward 
takes  an  additional  lease  for  five  years  more  to  commence  at  the 
end  of  the  first  one,  may  he  not  make  a  valid  sub-lease  for  nine 
years  ?  Would  we  hesitate  to  do  as  the  lessor  did,  and  add  the 
consecutive  estates  together,  in  determining  whether  such  a  re- 
version existed  as  would  support  the  nine-year  lease  as  a  whole 
and  during  its  entire  term  in  accord  with  the  plain  purpose  of 
the  parties ;  or  would  we  feel  bound  to  cut  the  new  lease  into 
fragments,  and  make  it  give  two  landlords  instead  of  one,  and 
split  it  into  two  leases,  especially  where  the  amounts  and  modes 
of  payment  for  the  term  were  different  and  conflicting  i  And 
ought  we  to  apply  the  rule  here  invoked  to  any  case  where  a 
lawful  reversion  of  any  kind,  legal  or  equitable,  survives  the 
end  of  the  original  lease  and  remains  in  the  primary  lessee  ? 
The  substantial  bearing  of  these  inquiries,  even  if  we  admit  the 
theory  of  independent  successive  estates,  which  we  have  sought 
to  show  is  unsound,  is  apparent  in  the  present  case.  The  de- 
fendant reserved  the  right  to  pay  its  rent  by  paying  the  Flush- 
ing Company's  rents  and  bond  interest.  It  did  not  agree  to  do 
so,  but  lest  the  permission  should  be  misconstrued,  it  expressly 
provided  that  such  rents  and  interest  should  not  exceed  its  own 
maximum  of  rent.  If  for  the  first  fifty  years  it  is  bound  to 
pay  all  the  Flushing  Company's  rents  for  leased  hues,  those  sums 
added  to  the  bonded  interest  may  exceed  its  maximum  rent, 
and  it  may  be  forced  to  make  default  on  the  bonds,  and  bear  a 
foreclosure,  or  pay  a  greater  rent  than  it  stipulated,  and  find  its 
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quarterly  payments  falling  due  at  times  different  from  its  own 
stipulations.  It  seems  to  us,  therefore,  that  the  courts  below 
were  right  in  their  determination  that  the  defendant's  contract 
was  a  single,  complete  lease,  and  not  an  assignment  of  one 
lease  and  a  creation  of  another  and  shorter  one.  No  equity  of 
the  plaintiff  compels  us  to  a  different  conclusion.  Her  rights 
remain  undisturbed .  precisely  as  they  were  originally  fixed. 
Simply  she  does  not  acquire  a  second  new  and  unexpected  ten- 
ant after  having  already  acquired  a  first  one  by  operation  of 
law. 

It  is  argued,  in  view  of  the  diflBculties  we  have  suggested, 
that  this  lease  may  bo  treated  as  such  between  the  parties  to  it, 
and  as  an  assignment  relatively  to  the  rights  of  Stewart.  There 
seems  to  be  some  authority  for  that  doctrine,  though  it  is  said 
to  be  exceptional.  (Wood's  Landl.  and  Ten.,  §  847.)  If  it  be 
conceded,  it  goes  upon  an  effort  to  preserve  unbroken  the  in- 
tention and  the  rights  of  the  parties,  and  should  not  apply 
where  it  would  or  might  substantially  change  or  affect  them. 
We  have  seen  that  such  might  be  the  result  in  the  case  at  bar, 
by  compelling  payment  of  a  greater  rent  than  that  reserved, 
through  the  peril  of  a  default  on  the  mortgage  bonds.  We  do 
not  know  how  the  fact  is,  but  that  such  a  possibility  was  con- 
templated is  apparent  from  the  provision  in  the  lease  intended 
to  protect  the  defendant  in  just  that  emergency.  Probably  the 
doctrine  referred  to  goes  no  further  than  in  case  of  an  assign- 
ment to  preserve  to  the  assignor  some  of  his  contract  rights, 
but  does  not  make  him  at  the  same  time  a  landlord  and  not  a 
landlord. 

The  final  result  of  the  argument  may  be  thus  stated :  The 
intention  of  the  parties,  plainly  disclosed  to  make  a  lease,  is 
not  to  be  thwarted  except  in  a  case  where,  for  want  of  a  rever- 
sion, such  a  lease  under  the  logic  of  the  kw  is  impossible ;  and 
wherever  such  a  reversion  exists  sufficient  to  support  a  lease, 
and  whether  legal  or  equitable,  the  intention  of  the  parties 
can  be  carried  out,  and  should,  therefore,  be  enforced. 

The  contrary  conclusion  plants  itself  upon  a  venerable  fiction 
which  has  outhved  its  usefulness.     A  fiction  in  the  law  is 
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never  to  be  admired,  though  it  may  sometimes  5e  endured ; 
but  a  needless  and  harmful  fiction  should  go  the  way  of  its 
numerous  fellows  which  have  fallen'  before  the  preference  for 
truth.  The  contract  of  lease  which  the  parties  make,  which 
they  intended  to  make,  and  to  which  alone  they  bound  them- 
selves, may,  perhaps,  be  resolved  into  a  different  contract 
involving  new  liabilities  and  to  a  party  unknown  to  the  origi- 
nal agreement,  where  some  pressing  need  or  some  strong 
justice  compels ;  but  where  there  is  no  such  compulsion,  where 
the  contract  can  stand  as  it  was  made,  and  so  ought  to  stand  as 
it  was  made,  and  neither  necessity  nor  justice  requires  it 
to  be  thwarted  or  modified,  I  doubt  the  wisdom  of  summoning 
to  that  work  an  antiquated  fiction  which  the  authorities  in 
this  State  have  been  slowly  stripping  of  its  possessions  and  pre- 
paring for  burial.  The  cases  of  Gollina  v.  Haahrouek  and  Oanson 
V.  T^t  {supra)  denied  its  application  where  there  was  any  rever- 
sion in  the  sub-lessor ;  where  there  was  a  right  of  re-entry  reserved 
in  the  under-lease,  and  where  its  rental  terms  differed  from  those 
of  the  primary  letting.  Only  where  it  was  immaterial  to  the  new 
tenant  under  which  lease  he  paid  the  samerent  and  possessed  the 
same  rights,  was  the  fiction  of  an  assignment  tolerated.  But  in 
the  present  decision  it  regains  its  old  power  and  begins  a  new 
reign.  The  doctrine  which  I  thought  should  be  dethroned 
invites  to  its  coronation.  I  must  be  permitted  to  decline. 
Agreeing  with  the  courts  below,  that  the  instrument  in  ques- 
tion is  a  sub-lease  and  not  an  assignment,  I  must  vote  for  an 
affirmance  of  the  judgment. 

All  concur  with  Kapallo,  J.,  except  Finch,  J.,  dissenting, 
and  EuoEB,  Ch.  J.,  and  HIiIillbs,  J.,  not  voting. 

Judgment  reversed. 


The  People,  ex  rel.  The  Mayor,  Aldermen  and  Commonalty 
OF  THE  OriY  OF  New  Tobk,  Appellants,  v.  Dennis  Mo- 
Cabthy  et  al.,  Composmg  the  State  Board  of  Equalization, 
Respondents. 

An  order  of  General  Term  qoAshing  a  writ  of  eertioTari,  isBued  to  review 
the  proceedings  of  the  State  board  of  equalization,  is  in  the  discretion  of 
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the  court  (Code  of  Civ.  Pro.,  §2137),  and  is  not  reviewable  here,  except 
in  a  case  where  the  General  Term  refrains  from  exercising  its  discretion, 
and  grants  the  order  upon  the  ground  of  want  of  power  to  issue  the  writ. 

It  9esms  the  price  paid  on  private  sale  of  real  estate  is  not  competent  evl- 
deuce  of  value,  and  a  comparison  of  the  difference  between  the  consid- 
eration stated  in  transfers  of  real  estate  and  the  assessed  valuation  of 
such  real  estate  in  two  counties  of  the  State  is  not  conclusive  or  cogent 
evidence  to  show  that  the  assessed  valuation  in  the  one  county  is  nearer 
the  real  value  than  in  the  other. 

The  statutory  scheme  of  valuation  for  purposes  of  taxation  stated  and 
explained. 

The  fact  that  the  State  board  of  equalization,  after  giving  a  county  full 
opportunity  to  present  proof,  information  and  argument,  went  into 
secret  session  when  deliberating  upon  the  equalization  of  assessments, 
excluding  the  representatives  of  the  county  from  participation  therein, 
and  declined  their  assistance  and  advice  in  making  such  equalization, 
does  not  justify  a  charge  of  misconduct  against  the  board. 

Nor  is  it  just  ground  for  such  a  charge  against  the  State  assessors,  that, 
in  seeking  information  as  to  the  value  of  real  estate  in  the  county,  they 
did  not  accept  offers  of  assistance  and  advice  tendered  by  the  county 
tax  and  assessment  officers. 

(Argued  June  28, 1886;  decided  July  27,  1886.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  third  judicial  department  made  February  6, 1886, 
the  nature  of  which  and  the  material  facts  are  stated  in  the 
opinion. 

Siirton  N.  Harrison  ior  appellant.  Certiorari  was  the 
proper  remedy.  {MayoTy  etc.^  v.  Davenport^  92  N.  T.  611, 
613 ;  BdLir^er  v.  Gray,  61  id.  610 ;  Code  of  Civ.  Pro., 
§§  2140,  2141 ;  Zawiany.  Com'rs  of  HighwaySy  2  Cai.  182 ; 
State  V.  Middlesex,  39  N.  T.  616 ;  People,  ex  rd.  v.  Bd,  Fire 
Co^nWsy  100  id.  85.)  The  order  quashing  the  oertiora/ri  is 
appealable  to  this  court ;  and  this  court  should  now  entertain 
the  appeal  and  review  the  case.  {^People  y.  StiUwdly  19  K. 
Y.  632 ;  People,  ex  rd.  v.  Bd.  Assessors,  39  id.  81,  89 ;  People, 
ex  rd.  V.  Ferris,  36  id.  219 ;  Code  of  Civ.  Pro.,  §  2141 ; 
Peo]^,  ex  rd.  v.  Bd.  Fire  Com'rs,  100  N.  T.  86.)  If  the 
board,  having  the  certified  returns  before  it,  made  a  determina- 
tion different  from  that  which  should  necessarily  have  been 
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made,  if  those  returns  only  were  considered,  without  any  evi- 
dence whatever  before  them  to  sustain  the  determination  actually 
made,  it  erred.  (Code  of  Civ.  Pro.,  §  2140.)  On  such  a  pro- 
ceeding the  court  need  not  necessarily  reduce  the  aggregate 
valuation ;  it  could  even  increase  in  a  proper  case,  if  the  facts 
warrant ;  or  the  court  itself  can  equalize.  (Code,  §  2137 ;  Ky. 
R.  li.  Tax  Caaea,  115  U.  S.  31 ;  Laws  of  1874,  chap.  351 : 
Laws  of  1879,  §  9,  chap.  312 ;  Code  of  Civ.  Pro.,  §  2141 ; 
People^  ex  rd,  Kent^  v.  Commuaioners^  100  N.  Y.  82.)  The 
certiorari  must  be  heard  upon  the  writ  and  return,  and  the 
papers  upon  which  the  writ  was  granted.  (Code  of  Civ.  Pro., 
§  2138.)  The  State  of  Kew  York,  with  reference  to  general 
State  taxes,  deals  not  with  individuals,  but  with  counties  as 
representing  areas  of  taxation.  (92  N.  Y.  614-17.)  To  have 
addressed  the  writ  to  the  comptroller,  otherwise  than  it  is  ad- 
dressed, would  have  made  it  bad,  as  being  multifarious. 
{People  V.  Walter^  68  K  Y.  409.)  The  action  of  the  board 
and.  that  of  the  comptroller  are  separate,  not  joint ;  if  both  are 
to  be  reviewed,  they  shpuld  be  reviewed  separately,  not  to- 
gether ;  but  if  a  further  proceeding  against  the  comptroller  be 
necessary,  it  may  be  instituted  against  him  separately.  {Peo- 
ple V.  Mayor,  eto.^  19  Hun,  441, 458 ;  People,  ex  rd,  v.  Super- 
visorsy,  51  N.  Y.  446.)  The  statute  intended  that,  after  exam- 
ining the  values  certified  and  returned .  to  the  comptroller  by 
the  several  counties,  the  board  of  equalization  should  have  no 
jurisdiction  to  "  revise  "  them  by  any  changes  whatever  except 
upon  knowledge  or  information  of  facts  which  required  such 
changes  in  order  to  effect  the  just  relation  between  the  several 
counties  which  is  to  be  accomplished  by  "equalizing"  their 
valuations  of  real  estate  and  on  such  a  oei'tiorari  as  this,  such 
knowledge  or  information  shall  be  set  forth  in  the  return 
itself  —  it  is  jurisdictional,  and  cannot  be  supplied  by  intend- 
ment. {People,  ex  rd.  v.  Soper,  7  N.  Y.  432 ;  People,  ex 
rd.  V.  Goodwin,  5  id.  572 ;  People,  ex  rd.  v.  Smith,  45  id. 
481-2 ;  People,  ex  rel.  v.  Hurlburt,  46  id.  113 ;  People,  ex 
rel.  V.  Knowles,  47  id.  419-20 ;  People,  ex  rd.  v.  Smith,  45 
id.  776-7.)    On  the  return  and  the  uncontradicted  aUegations 
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of  the  petition,  the  board  of  equalization  in  1885  had  no 
jurisdiction  to  add  any  thing  to  the  valuations  returned  to  the 
comptroller  from  the  county  of  New  York.  (24  Hun,  112  ; 
38  id.  46.) 

D.  O*  Brien^  attorney-general,  and  D,  Magone^  for  respond- 
ents. An  appeal  is  not  allowable  from  a  decision  of  the  Su- 
preme Court,  quashing  a  writ  of  certiorari,  {People  v.  Suprs. 
of  Greene^  82  N.  Y.  275 ;  People^  ex  rd.  Ma/rsh^  v.  Delcmey^ 
49  id.  655 ;  People  v.  Supra,  of  AUegrniy^  15  Wend.  206 ;  Peo- 
pie  V.  StUweH^  19  N.  Y.  533 ;  People^  exrd,  Haneman^  v.  B^d 
T.  GonCrs^  etc.,  85  id.  655  ;  Jones  v.  People^  79  id.  51 ;  Peo- 
pie,  ex  rel.  Purvis,  v.  B.  cmd  P.  Comm.  If.  Y.,  86  id.  639 ; 
Bale  V.  McDonald,  97  id.  646 ;  People  v.  Thompson,  99  id. 
641 ;  Woerishofer  v.  R.  R.  Co.^  id.  398 ;  In  re  RolhrooTc, 
id.  542;  People,  ex  rd.  Murphy,  y.  Frenoh,  92  id.  310.)  The 
State  board  of  equalization  had  jurisdiction  of  the  subject- 
matter  and  persons  of  the  relators,  as  shown  by  their  own 
papers.  {Mayor,  etc.,  v.  Dan>enport,  92  N".  Y.  611.)  Having 
jurisdiction  of  the  person  and  subject-matter  confessedly,  and 
as  appears,  also,  from  the  relator's  own  papers,  having  per- 
formed correctly  all  its  ministerial  functions,  its  judgment  &s 
to  valuations  can  be  annulled  only  by  an  abuse  of  its  judicial 
powers.  {Mayor,  etc.,  v.  Davenport,  92  N.  Y.  612 ;  Code, 
§2140;  BeohffithY.  N.Y.  G.  R.  R.  Co., 64 Barb.  299;  J/^ttm 
V.  Sh&rm,  63  id.  21 ;  People  v.  B'd  Fire  Gom'rs,  82  N.  Y. 
361.)  The  so-called  "  proof  and  papers "  which  the  relators 
claim  to  have  exhibited  to  the  State  board  of  equalization 
were  not  properly  before  it.  (Laws  of  1859,  §  8,  p.  704 ; 
Mayor,  etc.,  v.  Davenport,  92  N.  Y.  612.)  The  State  board 
of  equalization  were  authorized  and  required  to  hear  the  proofs 
of  the  relators,  they  had  the  right  to  reject  the  testimony  of- 
fered, and  that  rejection  is  not  reviewable  on  certiorari.  {Peo- 
ple V.  Hair,  29  Hun,  125  ;  People  v.  State  B^d  Assessors,  22 
Week.  Dig.  453.)  The  action  of  the  Special  Term  in  granting 
the  writ  and  stay  was  improvident,  for  the  reason  that  it 
stayed  the  imposition  and  collection  of  a  tax  necessary  for  State 
SiCKKLS — Vol.  LVIL  80 
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purpose.  (Laws  1869,  §8,  p.  704;  King  v.  King,  2  T.  R 
234;  People  v.  Supra.  AUegcmy  Co.,  15  Wend.  198,  210; 
Lawion  v.  Oomm.  of  Camhridge^  2  Caines,  182  ;  In  re  Mt 
Morris  Square,  2  ffill,  28 ;  People  v.  Com,  OounoU  of  Uiica, 
65  Barb.  9,  22  ;  People  v.  StUweU,  19  K  Y.  631-2;  KOburn 
V.  St.  John,  59  id.  26 ;  People  v.  B^d  of  Aldermen,  10  Abb. 
N.  C.  34;  West  E.  B.  Co.  v.  Nokm,  48  N.  Y.  518;  Peo- 
ple Y.  Assessors  of  AXbamy  Co.,  2  Hun,  583,  591 ;  Susque- 
hanna ITk  V.  Sup,  Broome  Co.,  25  N.  Y.  312,  315 ;  Sheridan 
V.  Andrews,  52  id,  450 ;  92  id.  613.)  The  writ  of  certiorari  at 
bar  directed  to  the  State  board  of  equalization  came  too  late 
to  review  the  alleged  grievances  of  the  relators.  The  board 
had  lost  jurisdiction  entirely  of  the  matter  when  they  ^^  de- 
posited their  certified  statement  of  the  amount  of  assessment 
for  each  county,"  in  the  comptroller's  office.  {People  v. 
Comm.,  9  Hun,  609;  People  v.  Assessors,  82  N.  Y.  275; 
PeopU  V.  Comm.,  43  Barb.  494;  People  v.  Walter,  68  N.  Y. 
263 ;  People  v.  B'd  Suprs.,  34  Hun,  266.)  It  does  not  help  the 
relator's  case  at  all  that  other  counties  in  the  State  are  valued 
too  low.  [People,  ex  rd.  Suprs.,  v.  Hadley,  1  Abb.  N.  0. 441 ; 
92  N".  Y.  608.)  The  certiorari  was  not  directed  to  the  proper 
parties  to  bring  back  the  State  board's  certificate  for  review. 
(Code,  §  2129.)  As  the  return  of  the  respondents  negatived 
every  material  allegation  of  the  petition  of  the  relators,  the 
decision  of  the  Supreme  Court  in  favor  of  the  respondents  was 
right  and  should  be  affirmed.  {People,  ex  rel.  Sims,  v.  Pira 
Comrs.,  73  K.  Y.  473 ;  People,  ex  rel.  McCarthy,  v.  French, 
25  Hun,  111.)  A  party  assailing  an  assessment  as  excessive 
must  make  it  appear  conclusively  that  the  method'  by  which 
the  assessors  arrived  at  the  result  complained  of  was  incorrect, 
and  that  the  assessment  does  not  represent  the  fair  value  of 
the  property  assessed.  {People,  ex  rel.  West.  F.  Ins.  Co.,  v. 
Dcuoenport,  91 N.  Y.  574.)  The  relator,  as  a  corporate  body, 
cannot  have  a  standing  in  court  to  vindicate  the  individual 
rights  of  the  tax  payers  of  the  city  and  county  of  New  York. 
They  have  no  interest  as  such  in  maintaining  this  proceeding. 
{Toion  of  OuUford  v.  B^d  of  Suprs.,  18  Barb.  635  ;  affirmed, 
13  N.  Y.  147.) 
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RuoER,  Ch.  J.  This  is  an  appeal  by  the  relator,  from  an  order 
of  the  General  Term  of  the  Supreme  Court,  for  alleged  error 
in  quashing  a  writ  of  certiorari  issued  to  the  State  board  of 
equalization,  to  obtain  a  review  of  its  proceedings  in  equalizing 
appraisements  of  property  in  the  State  between  the  several 
counties  for  purposes  of  taxation,  during  the  year  1885.  The 
writ  was  applied  for  under  the  provisions  of  the  Code  of  Civil 
Procedure,  which,  by  express  provision,  makes  its  allowance 
discretionary  with  the  court.  (§  2127.)  Such  an  order  is  not 
reviewable  by  this  court.  K.the  court  in  making  the  order 
had  refrained  from  exercising  its  discretion  in  passing  upon  the 
question  presented,  and  had  quashed  the  writ,  upon  the  ground 
of  a  want  of  power  to  issue  it,  or  had  granted  it  in  a  case  not 
authorized  by  law,  this  court  could  properly  have  reviewed  the 
questions,  presented  by  an  appeal  from  such  determination. 
(People^  ex  rel.  Second  Ave.  M.  Co.^  v.  Board  of  Gom^ra  of 
New  York^  97  N.  Y.  37, 42.)  But  in  a  case  where  that  court  has 
exercised  its  discretion  with  respect  to  the  allowance  or  denial 
of  the  writ,  and  has  refused  to  grant  it  on  the  ground  that  it 
ought  not  under  all  the  circumstances  of  the  case  to  have  been 
issued,  this  court  has  no  jurisdiction  to  review  its  determina- 
tion, and  so  it  has  been  repeatedly  held.  {PeopUy  ex  rel. 
Hamsman^  v.  Board  of  Tax  Comers  of  New  YorJc^  85  N.  T. 
655  ;  People.^  ex  rel.  Va^derhUty  v.  StUwdlj  19  id.  581 ;  People^ 
ex  rel.  Davisj  v.  BiUj  63  id.  547.)  In  the  opinion  referred 
to  in  the  order,  for  the  grounds  of  the  decision  of  the  court 
below,  that  court  alleged  no  want  of  power  to  authorize  the 
writ,  but  stated  many,  and,  as  we  think,  sufficient  reasons  why, 
upon  all  of  the  facts  of  the  case,  the  writ  ought  not  to  have 
been  issued.  It  follows  from  these  views  that  the  appeal  should 
be  dismissed. 

"We  might  well  rest  our  decision  altogether  upon  this  ground 
and  refrain  from  any  further  expression  of  opinion,  upon  the 
questions  presented,  but  since  the  appellants  contend  that  this 
appeal  is  taken  by  the  supposed  invitation  of  this  court,  con- 
veyed in  its  opinion  in  Mwycr^  etc^  v.  Davenport  (92  N.  Y.  604, 
611),  and  considering  the  gravity  and  importance  of  the  ques- 
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tions  involved,  and  the  zeal  and  earnestness  with  which  thejr 
have  been  presented  by  the  appellant,  we  have  thought  it 
not  inappropriate  to  comment  briefly  upon  some  of  the  grounds 
of  complaint  stated  in  the  relator^s  petition. 

If  it  be  true,  as  alleged  therein,  that  systematic  injustice 
has  been  done  to  the  city  of  New  York  in  the  equalization  of 
assessments  among  the  several  counties  of  the  State  by  the 
State  board  of  equalization,  and  that  such  result  has  been  pro- 
duced '^  collusively,  unlawfully  and  by  a  sinister  and  selfish 
combination  and  conspiracy  of  the  members  of  said  board 
against  the  petitioners  and  tax  payers  of  the  city  and  county 
of  New  York,  to  benefit  themselves  severally  and  their  several 
friends  and  neighbors,"  etc.,  at  the  expense  of  the  tax  payers  of 
New  York,  then  a  great  public  crime  has  been  committed,  and  a 
wrong  done  which  calls  upon  the  proper  authorities,  for  prompt 
investigation  and  redress.  Such  a  charge  should  not  have  been 
lightly  or  inconsiderately  made,  and  if  made  at  all,  should  at 
least  have  been  sustained  by  plausible  proof,  to  shield  its  authors 
from  deserved  censure  in  making  it. 

A  careful  examination  of  the  facts  stated  in  the  relator's 
petition  and  of  the  proof  submitted  therewith,  has  led  us  to 
the  conclusion  that  there  was  no  adequate  foundation  for  the 
charges,  and  that  they  have  been  based  wholly  upon  a  miscon- 
ception, of  the  force  of  the  evidence  adduced  in  their  support, 
and  of  differences  of  opinion  between  it,  and  the  State  board,  as 
to  the  proper  method  to  be  pursued,  in  investigating  and  de- 
termining questions  of  estimate  and  valuation  by  that  body^ 

The  principal  ground  upon  which  the  charge  is  predicated, 
is  the  claim  that  the  assessed  valuation  of  real  estate  in  New 
York,  approximates  more  closely  its  real  value,  than  obtains  in 
the  other  counties  of  the  State,  and  that,  therefore,  a  proper 
equalization  would  reduce  the  valuation  of  property  in  that 
city,  instead  of  increasing  it.  This  claim  is  attempted  to  be 
supported,  by  comparing  the  consideration,  inserted  in  the  deeds 
of  certain  selected  transfers  of  real  estate,  in  the  several  coun- 
ties of  the  State,  with  the  assessed  valuations  of  the  same  prop- 
erty and  the  assumption  that  the  average  amount  of  such  prices 
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and  valuations  as  thus  compared,  conclusively  established 
the  ratio  of  assessment  to  value  prevailing  in  such  counties. 
We  do  not  think  that  this  assumption,  even  if  it  were 
based  upon  a  comparison  of  all  of  the  transfers  in  a  par- 
ticular locality,  or  even  of  such  as  could  be  conclusively 
shown  to  have  been  fairly  made,  can  be  maintained.  In  the 
cotmty  of  New  York  the  instances  of  such  sales,  reported  in 
the  relator^s  petition  are  quite  numerous,  and  cover  a  period  of 
time  extending  over  nearly  twenty  years,  although  the  assessed 
valuations  with  which  they  are  compared,  are  confined  to  the 
year  1884.  These  instances  of  sales  were  selected,  from  an  al- 
most inexhaustible  number  by  the  agents  of  the  relators,  and 
show  great  disparity  in  the  proportions  existing  between  their 
several  assessed  valuations,  and  the  prices  inserted  as  the  con- 
sideration in  their  respective  deeds.  A  large  number  of  in- 
stances appear  where  the  assessed  valuations  are  much  larger 
than  the  prices  apparently  obtained  for  the  land,  reaching  oc- 
casionally three  and  four  times  the  amount  specified  in  the 
deeds ;  and  on  the  other  hand  still  greater  disparity  is  shown 
between  the  prices  obtained  in  many  cases,  and  the  assessed 
valuations,  in  some  instances  amounting  to  six  times  the 
amount  of  the  assessment.  It  is  thus  quite  apparent  that 
a  partial  or  even  careless  process  of  selection,  would  seri- 
ously affect  the  weight  of  such  statements,  as  evidence,  and 
render  them  particularly  objectionable,  when  made  by  a  party 
interested  in  producing  a  particular  result.  The  duty  of  mak- 
ing the  selections  in  the  city  of  New  York  was  wholly  in- 
trusted to  an  individual  describing  himself  "  as  an  attorney 
and  counselor  at  law,"  and  his  specialty  as  that  "  of  the  exam- 
ination of  titles  to  real  estate."  His  mode  of  procedure  in 
making  the  table  of  prices  was  to  omit  therefrom  "  such  cases 
as  showed  a  nominal  consideration  only,  and  indefinite  and 
clearly  inconsistent  statements  of  consideration  and  assess- 
ments, and  cases  where  the  assessment  was  made  of  property 
*  buildings  in  progress.' "  Such  a  rule  of  selection,  guided  by 
no  knowledge  of  the  facts,  and  influenced  by  vague  and  indefi- 
nite inferences,  evidently  affords  the  widest  scope  for  the  pro- 
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duction  of  any  result  it  might  be  desired  to  reacL  The  deleo- 
tions  in  the  several  counties  df  the  State  outside  of  New  Tork 
were  also  made  by  agents  of  the  relators,  residing  in  such  coun- 
ties,  and  although  made  in  apparent  good  faith,  and  fortified 
generally  by  the  affidavits  of  the  persons  making  them,  as  to 
their  belief  in  the  impartiality  of  the  reports,  they  could  not 
be  accepted  as  conclusive,  or  even  cogent  evidence,  of  the  facts 
stated,  by  an  impartial  tribunal.  The  assumption  founded 
upon  such  evidence  is,  we  think,  altogether  erroneous,  and 
cannot  be  supported  npon  any  known  principle  of  law,  or  jus- 
tice, in  the  appraisement  of  property  for  purposes  of  taxation. 
It  certainly  is  directly  in  conflict  with  the  scheme  of  appraise- 
ment provided  by  the, statutes  of  the  State,  and  we  believe 
with  settled  rules  of  valuation. 

There  would  seem  to  be  no  reasonable  objection  to  the  recep- 
tion and  consideration  by  the  State  board,  of  the  information 
furnished  to  them  by  the  relator,  to  be  accorded  such  weight 
and  influence,  as  they  might  deem  it  entitled  to,  and  we  have 
no  reason  to  suppose  that  this  consideration  was  not  given  to 
it ;  but  we  think  the  relator  has  ascribed  to  the  information 
£Eered,  an  importance  altogether  disproportionate  to  its  real 
value,  when  it  claims  that  it  shall  be  regarded,  as  decisive  evi- 
dence upon  questions  of  value. 

The  sums  inserted  in  the  deeds  referred  to,  were  not  authen- 
ticated in  such  a  manner  ad  to  make  them  evidence  of  the  ac- 
tual considemtion,  even  if  the  price  paid  on  sales  of  real  estate 
between  individuals,  should  be  deemed  admissible  at  all  as  evi- 
dence of  value.  We  think  it  quite  clear,  however,  that  such 
price  is  not  in  any  view  competent  evidence  of  value.  (Bou- 
vier's  Ins.  1224.)  No  rule  of  law  requires  the  true  considera- 
tion paid  upon  a  transfer  of  land  to  be  inserted  in  conveyances 
of  real  estate,  and  it  is  within  the  common  knowledge  of  all 
conveyancers  that  the  amount  stated  therein,  is  often  deter- 
mined by  fanciful,  capricious  and  arbitrary  considerations, 
which  render  it  utterly  unreliable  as  evidence  of  value.  It 
is  frequently  depressed  by  forced  and  unnatural  sales,  and  as 
often  enhanced,  by  fictitious  values  placed  upon  property  trans- 
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f erred,  in  exchange  or  deeded  in  settlement  of  disputed  claims, 
or  given  from  consideration-  of  affection,  liberality  and  duty, 
and  is  at  the  best  bnt  the  opinions  of  the  grantors  and  grantees 
of  its  value,  or  a  declaration  of  the  value  placed  by  them  upon 
the  property.  Such  prices  have  usually  been  held  inadmissible 
as  evidence  of  value  in  actions  relating  to  property,  for  the  rea- 
son that  they  are  liable  to  be  influenced  by  too  many  causes, 
aside  from  the  actual  value,  to  be  regarded  as  competent  evidence 
of  that  fact.  {Jioe  v.  Sansariy  6  Lans.  306.)  Prices  obtaitied 
upon  public  sales  are,  for  obvious  reasons,  considered  some 
proof  of  the  value  of  the  property  sold,  and  are  receivable  as 
evidence  upon  the  question  of  value.  {Campbell  v.  Woodr 
worthy  20  N.  T.  499.)  The  usual  method,  however,  of  proving 
value  in  legal  proceedings,  is  by  the  testimony  of  witnesses,  ex- 
pressing their  opinions  under  oath  as  to  such  value,  based  upon 
their  knowledge  of  the  subject-matter,  and  familiarity  with 
the  circumstances  bearing  upon  the  question.  {Clark  v.  Baird^ 
9  K  Y.  183 ;  Greenl.  Ev.,  §  440,  n.;  Whart.  Ev.,  §§  447, 
448,  449 ;  Lawson's  Expert  Ev.  435 ;  De  Witt  v.  Barly,  17 
N.  Y.  840.)  Indeed  the  relator's  petition  seems  to  nullify  its 
own  claim,  and  carry  its  own  ref  ntation. 

When  applied  to*by  the  State  assessors  for  an  inspection  of 
the  records  of  transfers  of  real  estate,  kept  by  them  in  New 
York,  with  a  view  of  informing  their  jaagments,  from  that 
source  of  information,  the  officers  of  its  departmeuu  of  taxes 
and  assessments  gave  irrefutable  reasons,  why  such  records 
should  not  be  resorted  to,  as  evidence  of  the  value  of  its  real 
estate.  They  said  that  such  record  "of  itself  alone,  taken  as  a 
whole  and  without  discrimination  or  clear  scrutiny  into  the  facts 
of  each  particular  case,  is  not  a  safe  gaide  in  ascertaining  the 
relation  of  assessed  valuations  to  the  values  intended  by  the 
statute  to  be  considered  by  the  assessors,"  etc.,  and  "  that  in  the 
city  of  New  York,  transfers  of  real  estate  are  rarely  made,  ex- 
cept by  the  intervention  of  brokers  who  are  paid  by  commis- 
sions or  percentages  upon  real  or  assumed  amounts  at  which 
the  sales  are  made,  and  that  of  late  years  many  of  the  transac- 
tions are  not  for  cash,  but  are  by  exchange  of  the  lands  trans- 
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f erred  for  other  lands  situated  whether  in  the  city  of  New  York 
or  the  country,  and  that  in  such  cases  the  alleged  selling  prices 
recited  in  the  instruments  of  transfer  are  frequently,  if  not 
always,  misleading."  After  such  a  confession  by  the  relator  of 
the  unreliability  of  such  evidence,  it  seems  quite  unnecessary 
to  prolong  the  discussion,  and  with  a  few  suggestions  as  to  the 
general  character  of  our  statutory  scheme  of  valuation  which 
seems  to  be  wholly  misconceived  by  the  relators,  we  will  omit 
f ur^er.  consideration  of  the  subject. 

While  every  opportunity  is  afforded  by  the  laws  of  the 
State,  to  parties  interested  in  such  questions,  to  present  their 
claims  and  complaints,  by  petition  or  otherwise,  to  the  various 
tribunals,  engaged  in  perfecting  the  valuations  of  property,  no 
method  is  provided,  by  which  contending  parties  with  conflict- 
ing interests,  can  appear  before  these  bodies  and  have  their 
respective  rights  and  interests,  heard  and  determined,  accord- 
ing to  common-law  rules  of  evidence  and  practice.  Special 
provision  is  made  by  chapter  269  of  the  Laws  of  1880,  to  re- 
view, by  certiorari^  any  assessment  made  in  any  town,  ward, 
village  or  city  of  the  State,  which  is  claimed  to  be  illegal,  erro- 
neous or  unequal,  and  upon  the  trial  of  such  certiorari  by  the 
court  to  receive  evidence,  and  consider  the  same  in  the  deter- 
mination of  the  questions  involved.  So,  also,  it  is  provided 
that  appeals  may  be  taken  from  the  determination  of  boards  of 
supervisors  in  equalizing  assessments  among  the  towns  of  the 
respective  counties  to  the  State  assessors,  before  whom  a  trial 
shall  be  had,  and  evidence  taken  upon  the  issues  made  by  such 
appeal.  (Chap.  312,  Laws  of  1859 ;  chap.  49,  Laws  of  1876.) 
chaps.  80  and  269,  Laws  of  1880.  A  determination  made  by 
either  of  these  tribunals,  in  such  proceedings,  may  properly  be 
reviewed  by  the  court  upon  certiorari^  as  the  evidence  upon 
which  it  is  based  becomes  a  part  of  the  record,  and  is  sub- 
ject to  legal  rules  and  exceptions. 

Aside  from  these  special  cases,  the  theory  of  the  statute  leaves 
aQ  questions  of  value  to  be  determined  by  the  instructed  judg- 
ments of  the  several  officers  appointed  to  make  assessment, 
and  gives  them  abundant  opportunity  to  inform  themselves  of 
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all  necessary  facts,  by  any  means  which  their  sense  of  duty  dic- 
tates, to  qualify  them  for  the  performance  of  their  duty.  Each 
town,  dty  and  ward  is  provided  with  local  officers,  whoso  duty 
it  is  to  make  diligent  inquiry  as  to  the  taxable  property  situated 
within  their  several  jurisdictions,  and  hear  and  determine  the  com- 
plaints of  its  owners,  and  appraise  its  value,  according  to  their 
judgment.  The  same  rule  of  valuation  obtains  throughout  the 
entire  State,  and  various  officers,  supposed  to  be  quaUfied  for  the 
performance  of  their  duty  by  knowledge,  integrity,  experience 
and  judgment,  founded  upon  personal  examination  and  inspec- 
tion, are  selected  to  investigate  and  value  the  taxable  property 
in  their  respective  localities,  according  to  the  statutory  rule  of 
actual  values.  (§§  8, 9, 17,  20,  art.  2,  tit.  2,  chap.  13,  part  1,  R.  S.) 
These  valuations,  wlien  made,  are  returned  to  the  respective 
boards  of  supervisors  of  the  several  counties,  whose  duty  it  is  to 
review  them,  and  if,  for  any  reason,  such  valuations  appear  to 
them  to  be  to  be  unequal  or  unbalanced,  as  between  the  several 
towns  of  the  counties,  to  correct  such  inequalities  and  equalize 
such  valuations,  so  that  those  of  each  town  shall  bear  a  fair  and 
just  relation,  to  those  of  other  towns  in  the  same  county.  To  guard 
against  injustice  arising  from  inequalities  in  value,  among  the 
counties,  the  State  board  of  e(jualization,composed  of  the  heads  of 
the  principal  executive  and  legislative  departments  of  the  State 
Government,  associated  with  the  three  State  assessors,  is  pro- 
vided, whose  duty  it  is  to  review  the  assessments,  returned  from 
the  several  c/>unties,  and  so  correct  them,  if  necessary,  as  to  make 
the  assessed  valuation  of  real  property  in  each  county,  equal  in 
proportion,  and  to  bear  the  same  relation  to  its  actual  value,  as 
that  which  obtains  in  other  counties.  (Chap.  313,  Laws  of 
1859.)  To  aid  in  this  important  and  responsible  duty,  it  is  pro- 
vided that  the  State  assessors  shall  visit  each  county  in  the 
State  at  least  once  in  two  yeai-s,  and  make  personal  inspection  . 
of  the  real  property  of  such  counties,  and,  by  diligent  inquiry 
through  the  examination  of  witnesses,  or  such  other  method  as 
commends  itself  to  their  judgment,  to  acquire  information  of 
facts  and  circumstances  bearing  upon  the  questions  of  value 
and  appraisement,  not  only  with  a  view  of  their  own  instruction, 
SicKELS  — Vol.  LVII.  81 
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bnt  also  to  prepare  and  present  a  digest  in  writing,  of  such  in- 
formation as  they  deem  important  to  the  State  board  of  equali- 
zation, for  their  instruction  and  gnidance,  in  the  performanoe 
of  the  duties  intrusted  to  them.  The  duty  of  making  such 
digest,  however,  is  not  compulsory  upon  the  assessors,  but  is, 
by  the  statute,  left  discretionary  with  them  to  perform  or  not, 
according  to  their  view  of  its  necessity.  They  are  to  digest  only 
such  facts  as  they  deem  important,  and,  if  they  omit  to  make 
such  digest,  we  must  assume  that  they  did  not  consider  it  nec- 
essary to  do  so. 

It  is  not  claimed  that  the  State  assessors  have  neglected  to 
perform  the  duty  imposed  upon  them,  in  visiting  the  various 
counties  of  the  State,  and  making  diligent  inquiry  as  to  the 
value  of  real  estate  therein,  and  the  ratio  of  assessment  to  value 
prevailing  in  the  several  counties.  Although  the  information 
thns  obtained  might  not  have  been  digested  in  writing,  it  was 
still  available  to  inform  their  own  judgments,  and  to  be  made 
the  subject  of  oral  communication  to,  and  discussion  by,  the 
board  of  equalization,  when  acting  upon  the  questions  to  be 
adjudicated. 

The  law  assumes  that  the  several  officers  charged  with  the 
duty  of  determining  the  values  of  property,  for  the  purposes 
of  taxation,  in  the  State  are  either  competent,  from  their 
own  knowledge  and  experience,  to  properly  discharge  such 
duty,  or  that  they  Avill,  by  voluntary  action,  fit  themselves 
for  its  due  and  proper  performance.  No  special  education  is 
required  to  enable  a  witness  to  testify. as  to  the  value  of  real 
estate.  It  does  not  involve  any  question  of  science  or  skill, 
and  no  reason  exists  why  any  person  of  ordinary  intelligence 
and  judgment,  carmot  qualify  himself  to  estimate  with  reason- 
able accuracy,  the  value  of  such  property,  by  making  special  in- 
quiry and  examination  respecting  it,  wherever  it  may  be  situ- 
ated. (Lawson's  Expert  Ev.  436 ;  Swan  v.  Caimtjf  o/ Middle- 
sex^ 101  Mass.  173.) 

The  valuation  of  property  is  necessarily  a  matter  of  opin- 
ion among  men,  and  must,  under  all  circumstances,  be  finally 
determined  by  the  judgment  of  individuals,  and  the  scheme  of 
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the  statute  soems  to  be,  to  leave  its  decision  to  the  officers 
selected  for  that  purpose,  and  to  make  their  determination 
conclusive  evidence  of  such  value,  for  the  purposes  of  taxation. 
The  law  does  not  specify  the  degree  of  knowledge  or  informa- 
tion which  the  members  of  the  State  board  shall  possess,  to  en- 
title them  to  discharge  their  duty,  and  the  only  statutory  con- 
dition to  the  exercise  of  their  authority,  seems  to  be  the  posses- 
sion by  them,  of  the  assessment-rolls,  returned  by  the  several 
counties  of  the  State. 

Except  for  the  provision  of  the  statute  authorizing  parties 
whose  property  is  assessed,  to  appear  before  the  town,  ward  or 
city  assessors,  and  make  affidavit  as  to  the  circumstances  and 
value  of  property  assessed  to  them  respectively, —  no  provision 
is  made  for  the  hearing  of  such  parties,  by  any  of  the  adminis- 
trative bodies  engaged  in  perfecting  the  valuation  of  taxable 
property,  and  it  is  to  bo  implied  by  irresistible  inference,  there- 
fore, that  the  law  contemplates  that  such  bodies  shall  proceed 
in  the  performance  of  their  duties,  upon  their  own  knowledge, 
information  and  judgment,  and  so  far  as  they  may  be  deficient 
therein  that  they  will,  in  their  own  way,  inform  themselves  of 
such  facts,  as  it  may  be  necessary  to  know,  in  order  to  discharge 
their  duties  intelligently.  While  there  is  no  want  of  power  in 
the  courts  to  review  such  determinations  by  certiorari,  yet  a 
judicial  review  of  conclusions  based  mainly,  if  not  exclusively, 
upon  the  mental  operations,  and  the  individaal  knowledge  and 
qualifications,  of  the  persons  composing  the  tribunals,  referred 
to,  is  obviously  impracticable  if  not  impossible.  Eeasons 
founded  upon  the  personal  knowledge  and  experience  of  indi- 
viduals, or  conclusions  reached  by  the  exercise  of  their  intellect- 
ual faculties,  cannot  bo  recorded  and  reproduced,  in  such  a  tnan- 
ner  as  to  enable  an  appellate  tribunal  intelligently  and  fairly  to 
revie\rt,  the  correctness  of  their  judgment.  Inherent  and  in- 
superable difficulties  exist,  in  the  very  nature  of  the  process  by 
which  conclusions  are  reached,  which  renders  any  appellate 
jurisdiction  over  their  determination,  impracticable  and  in- 
effectual. There  must,  from  necessity,  reside  somewhere,  the 
power  of  making  a  final  disposition  of  questions  of  value  for 
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the  purposes  of  taxation,  and  the  State  has  made  the  judg- 
ment of  the  members  of  its  board  of  equalization,  the  ultimate 
determination  of  such  value ;  and  a  court  has  not  the  power 
to  substitute  its  own  opinion,  for  that  of  the  tribunal,  specially 
authorized  by  law  to  form  and  declare  one. 

Certain  instances  of  alleged  misconduct  on  the  part  of  the 
State  assessors,  and  of  the  members  of  the  State  board  of 
equalization,  are  recited  in  the  petition  which  call  only  for  pass- 
ing remark.  Among  the  most  prominent  of  these  are  the  al- 
legations that  the  State  board  .went  into  secret  session,  as  it  is 
called,  when  deliberating  upon  the  equalization  of  assessments, 
and  excluded  the  relators  from  participation  therein,  and  that 
such  board  declined  the  assistance  and  advice  of  the  relators  in 
making  such  equalization,  and  rejected  their  offer  to  make  out 
and  furnish  a  table  of  equalization  for  such  board. 

It  is  not  claimed  that  the  relators  h^d  any  want  of  opportu- 
nity to  present  such  proof,  information  and  argutnent,  as  they 
desired  while  the  board  continued  in  open  session,  and  before 
it  retired  for  deliberation  and  judgment. 

It  is  further  complained  that  the  State  assessors  in  seeking 
information  as  to  the  value  of  real  estate  in  New  York,  did  not 
accept  the  offer  of  assistance  and  advice,  tendered  by  the  offi- 
cers of  the  relator's  department,  of  taxes  and  assessment  to  the 
extent  tliat  they  were  willing  to  contribute  it,  and  instead 
thereof,  prosecuted  their  inquiries  independently  and  sought 
such  sources  of  information  as  were  approved  by  their  own 
judgments,  instead  of  those  of  the  relator's  assessment  officers. 
It  is  conceded  in  the  petition  that  this  was  done  after  the  offi- 
cers of  the  department  of  taxes  and  assessments  had  objected 
to  furnish  the  assessors  with  the  record  of  transfers  kept  in 
their  department  as  hereinbefore  stated,  and  after  they  had  also 
objected  to  the  consideration  by  the  State  assessors  of  the  dif- 
ference, between  the  assessed  valuation  and  the  real  value  of 
such  well-known  properties  as  the  Astor  House,  and  the  Fifth 
Avenue  Hotel,  in  determining  the  ratio  of  assessment  in  Kew 
York.  The  petition  then  proceeds  to  state  that  the  said  '^  State 
assessors  remarked  tliat  they  should  talk  on  the  subject  with 
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one  or  more  or  all  of  several  individuals  then  named  by  them, 
but  who  are  not  officers  or  employes  of  your  petitioners ^ 

It  is  also  alleged  that  in  some  of  the  counties  in  which  mem- 
bers of  the  State  board  reside,  the  valuations  were  reduced, 
while  in  others  it  is  admitted  they  were  increased.  It  seems 
quite  incredible  that  these  facts  should  have  been  deliberately 
advanced  by  intelligent  and  candid  parties,  ias  the  basis  of  charges 
of  official  misconduct  and  corruption  ag^jihst  high  officers  of 
State  acting  in  a  judicial  capacity,  but  wfiiihink  the  statement 
made  presents  a  fair  synopsis,  of  all  of  the  facts  and  circumstances 
recited  in  the  petition,  as  the  foundation  cjpthe  charges.  The 
claim  suggested  that  one,  or  all  of  the  numerous  parties  interested 
should  be  allowed  to  be  present,  and  to  participate  in  the  judi- 
cial deliberations  of  a  tribunal,  appointed  Jj^y  law  to  adjudicate 
upon  disputed  facts  and  inferences,  and  between  interests  so 
vast  and  conflicting,  or  that  such  party  should  be  permitted  to 
dictate  or  dispute  in  its  deliberation,  with  it  as  to  the  grounds 
of  its  judgment,  or  the  sources  of  its  information,  is  quite  too 
absurd  to  call  for  serious  refutation  or  notice. 

In  conclusion  it  is  proper  for  us  to  say  that  while  upon  the 
facts  presented,  we  see  no  legal  reason  for  supposing  that  in- 
justice has  been  done  to  the  relator  by  the  equalization  for  the 
year  1885,  yet  such  injustice  may  in  fact  exist,  and  it  is  in- 
cumbent upon  the  tribunal  making  such  equalization  in  the 
future,  by  the  presentation  of  facts  bearing  upon  the  question, 
or  otherwise,  to  remove  all  serious  doubts  as  to  the  equity  and 
fairness  of  the  judgments  pronounced  by  it.  It  is  doubtless 
impossible  in  questions  depending  so  much  upon  mere  opinion, 
and  the  discordant  judgments  of  men,  and  involving  such  con- 
flicting interests,  that  perfect  uniformity  of  opinion,  in  any 
result  that  may  be  reached,  can  be  secured ;  but  the  general 
sense  of  right  and  justice  of  the  community  at  large  may  be 
safely  relied  upon  to  finally  redress  any  wrong  or  injustice, 
which  adequate  proof  shows  to  exist. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur ;  Rapallo  and  Easl,  JJ.,  in  result. 

Appeal  dismissed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
WiLLLAM  BossFOBD,  Appellant. 

(Argaed  March  5, 1886;  decided  March  28,  1886.1 

Harlan  J.  Swift  for  appellant. 

Oeorge  T,  Quinby  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  D.  Febghson,    Respondent,  v.   The  Massaohttsetts 
Mutual  Life  Insurance  Company,  Appellaat. 

(Argued  March  5,  1886  ;  decided  March  2»,  1886.) 

IfVederio  O.  IngaUs  for  appellant. 
Fraruds  Keman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thomas  Hayes,  Respondent,  v.  The  Bush  &  Dbkslow  Manc- 
FACTUKiNG  Co.,  Appellant. 

(Argaed  March  9,  1886  ;  decided  March  23, 1886.) 

The  following  is  the  opinion  in  this  action,  in  full : 
"  The  plaintifPs  son,  about  fifteen  years  of  age,  was  em- 
ployed in  the  defendant's  factory,  and  while  operating  a 
stamping  machine,  sustained  an  injury  to  one  of  his  fingers 
from  its  being  caught  between  the  dies  of  the  machine.  This 
action  was  brought  to  recover  damages  for  the  injury.  The 
right  of  the  plaintiff  to  recover  was  presented  by  the  trial 
judge  to  the  jury  in  two  aspects:  Firsts  under  the  act,  chapter 
122  of  the  Laws  of  1876,  and  second^  on  the  ground  of  the 
defendant's  negligence  in  permitting  the  boy  to  use  a  defective 
machine.  The  court  charged  the  jury  that  if  they  should  find 
that  the  business  in  which  the  boy  was  employed  was  dan- 
gerous, and  that  the  plaintiff  was  not  cognizant  of  the  danger 
of  the  employment,  and  did  not  consent  that  the  boy  should  be 
set  to  work  with  the  machine,  the  defendant  was  liable  under 
the  statute,  irrespective  of  any  question  of  negligence  on  its 
part ;  but  that  if  the  jury  should  find  that  the  employment  was 
not  dangerous,  then  they  were  to  determine  the  other  ques- 
tion, viz. :  Whether  the  machine  was  defective,  and  whether, 
knowing  of  the  defect,  the  defendant  negligently  permitted 
the  boy  to  use  it,  thereby  causing  the  injury.  CTpon  the  con- 
clusion of  the  charge  the  defendant's  counsel  requested  the 
court  to  charge,  *  that  if  the  jury  believe  the  employment  was 
dangerous,  and  that  the  defendant  used  proper  precautions  by 
notice  and  instruction  concerning  it,  the  plaintiff  cannot  re- 
cover.' The  court  replied:  *I  decline  to  charge  that.  I 
charge  on  the  contrary  that  if  this  was  dangerous  to  life  and 
limb,  as  I  have  defined  to  you,  then  it  comes  within  the  con- 
demnation of  the  statute,  and  then  nothing  can  protect  the 
party  from  liability  except  the  absolute  consent  of  the  plain- 
tiff.'    The  record  then  states,  *  defendant  excepts.' 

"  It  is  conceded  that  the  charge  made  in.  response  to  the  re- 
quest of    the  defendant's  counsel  was  erroneous  under  the 


CAUSES  NOT  REPORTED  IN  FULL.     649 

recent  decision  of  this  court  in  Ilickey  v.  Taaffe  (99  N.  Y. 
204).  But  tlie  sufficiency  of  the  exception  is  challenged  on 
the  ground  that  it  relates  both  to  the  refusal  to  charge,  and  to 
ihe  charge  as  made,  and  that  the  request  to  charge  was  prop- 
erly refused,  because  it  took  no  account  of  the  alleged  negli- 
gence of  the  defendant  in  permitting  a  defective  machine  to  be 
used,  which  it  is  claimed  would  be  an  affirmative  ground  of 
recovery,  although  proper  notice  and  instruction  fof  the  manage- 
ment of  the  machine  had  in  the  first  instance  been  given. 

"  The  doctrine  is  invoked  that  where  there  is  a  single  excep- 
tion to  two  propositions,  one  of  which  is  correct,  and  the  other 
erroneous,  the  exception  fails  as  to  both.  But  we  think  the 
doctrine  is  inapplicable  to  the  exception  in  question. 

"  The  real  point  intended  to  be  brought  by  the  request  to  the 
attention  of  the  court  was  not  that  notice  and  instruction  as 
to  the  use  of  the  machine  would  alone  necessarily  exempt  the 
defendant  from  the  charge  of  negligence,  but  that  an  absence 
of  negligence  on  the  part  of  the  defendant  would  be  a  defense 
to  a  liability  based  on  the  statute,  although  the  employment 
was  dangerous. 

**  The  defendant,  in  other  words,  sought  to  induce  the  court 
to  modify  its  charge  tliat  th^  defendant  was  liable  if  the  em- 
ployment was  dangerous  irrespective  of  negligence.  It  is  plain 
that  the  request  was  so  understood  by  the  court,  and  in  response 
thereto  the  court  reiterated  the  proposition  which  it  had  before 
charged,  that  it  was  wholly  immaterial  to  the  maintenance  of 
the  action  under  the  statute,  what  precautions  had  been  taken 
by  the  defendant,  or  whether  there  was  any  negligence  on  its 
part,  provided  the  dangerous  character  of  the  employment  was 
established,  and  the  plaintiflE  was  not  privy  to  the  employment. 
The  exception  was  we  think  well  taken,  and  the  judgment 
should,  therefore,  be  reversed." 

Theodore  F.  HasoaU  for  appellant. 

ClharleB  J.  Paitersoii  for  respondent. 

Andrews,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 
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John  0.  Pbovost,  Respondent,  v.  John  M.  MoEncbob,  Ap- 
pellant. 

Where,  at  the  close  of  the  evidence  on  a  trial,  both  parties  asked  the  court  to 
direct  a  verdict  in  their  favor,  and  the  court  directed  a  verdict  for  plain- 
tiff, to  which  defendant  excepted,  but  made  no  request  to  be  allowed  to 
go  to  the  jury,  held,  that  as  the  parties  had  thus  treated  the  case  as  pre- 
senting questions  of  law  only,  and  as  there  was  evidence  to  support  the 
ruling,  the  judgment  could  not  be  assailed  bj  showing  that  there  were 
questions  of  fact  arising  on  the  evidence. 

(Argued  March  12,  1886;  decided  March  26,  1886.) 

This  action  was  upon  four  promissory  notes  executed  by  de- 
fendant. Tlie  notes  were  renewals  of  other  notes  similarly 
executed.  The  defense  was  that  the  original  notes  were  made 
by  defendant  for  the  accommodation  of  the  payee,  to  be  used 
for  a  special  purpose,  of  which  plaintiff  had  knowledge  when 
he  received  them,  but  that  they  were  misappropriated  by  the 
payee,  of  which  fact  defendant  was  ignorant  when  he  renewed 
them. 

The  following  is  an  extract  from  the  opinion  : 

"  At  the  close  of  the  evidence  the  plaintiff  isked  the  court  to 
direct  a  verdict  in  his  favor,  and  the  defendant  requested  a  sim- 
ilar direction  in  his. own  behalf.  The  court  ordered  a  verdict 
for  plaintiff,  to  which  the  defendant  excepted,  and  this  is  the 
only  exception  in  the  case  raising  any  material  question. 

"  The  defendant  made  no  request  to  be  allowed  to  go  to  the 
jury  upon  questions  of  fact,  and  both  parties  treated  the  case 
as  presenting  questions  of  law  alone.  Under  such  circumstan- 
ces, if  there  was  evidence  supporting  the  conclusions  found  by 
the  trial  court,  the  judgment  rendered  thereon  cannot  be  suc- 
cessfully assailed  by  showing  that  there  were  questions  of  fact 
arising  on  the  evidence  which  were  not  submitted  to  the  jury. 
By  omitting  to  request  the  submission  of  such  questions  and 
acquiescing  in  the  determination  thereof  by  the  court,  the  de- 
fendant has  waived  any  objection  to  the  mode  of  trial  and  must 
stand  upon  the  exceptions  taken.  ( Winohell  v.  HickSy  18  N. 
r.  558;  CaUigan  v.  Scott,  58  id.  670.) 

"  The  trial  court,  in  disposing  of  the  case,  stated  that  it  did 
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80  in  the  manner  stated  upon  the  ground  that  the  proof  did  not 
establish  the  fact  of  a  misapplication  of  the  notes  hf  the  person 
to  whom  they  were  intrusted  by  the  defendant,  and  we  agree 
in  that  view  of  the  case." 

The  balance  of  the  opinion  is  taken  up  with  an  examination 
and  discussion  of  the  evidence. 

L.  Lajlin  Kellogg  ior  appellant. 

Jesse  Johnson  for  respondent. 

RuGER,  Ch.  J.,  reads  for  affirmanca 
All  concur. 
Judgment  affirmed. 


Horace  Y.  Howland  v.  Jebebhah  Kbom  et  al.,  Ambrose 
Raymond  et  al.,  Claimants,  Appellants,  Royal  Mack  et  al., 
Claimants,  Respondents. 

(Submitted  March  13,  1886 ;  dedded  March  26,  1886.) 

e/.  JT.  BeoJdey  and  Henry  W.  GonMin  for  appellants. 

Chester  Jf.  EUioU  for  respondents. 

Agree  to  affirm  ;  no  qpinion. 
All  concur. 
Judgment  affirmed. 


Samuel  P.  Daughy  et  al,  Appellants,  v,  Willl^^  H.  Tutt,  Re- 
spondent. 

(Argued  March  16, 1886 ;  decided  March  26,  1886.) 

Samuel  D.  Morris  for  appellants. 

Mdston  NiLes  for  respondent. 
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Agree  to  affirm  ;  no  opinion. 
All  coneiu". 
Judgment  affirmed. 


Joseph  S.  Spiwney,  Eespondent,  v.  Feancis  B.  Thurbee  et  al., 

Appellants. 

(Argaed  March  13, 1886;  dedded  March  36. 1886.) 

fl.  ApUngton  for  appellants. 

George  A.  Black  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  Munsteb,  Itespondent,  v.  The  Brooklyn  Csoss-Towir 
Railboad  Company,  Appellant. 

(Submitted  March  12,  1886;  decided  March  26, 1886.) 

WUliam  JV,  Dyhman  for  appellant. 

Andreio  W.  Kent  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Arthur  C.  Bigelow,  Eespondent,  v.  Jambs  Lego  et  ^.,  Ap- 
pellants. 

JH  seems  that  in  an  action  to  recover  damages  for  the  ref osal  of  a  vendee  to 
accept  goods,  as  required  hy  his  contract  of  parcliase,  the  measure  of 
damages  is  the  difference  between  the  market  value  of  the  goods  at  the 
time  of  the  breach  of  the  contract,  and  the  price  at  which  the  vendee 
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agreed  to  take  them;  and  where,  after  refusal  to  accept,  aod  after  notice 
to  the  vendee,  the  goods  are  sold  by  the  vendor  at  aactioo,  the  price  real- 
ized may  properly  he  taken  into  cooHideration  in  fixing  the  market  value. 
CuBtom  or  usage  cannot  control  the  legal  rules  applicable  to  the  construc- 
tion of  a  contract,  and  evidence  that  by  a  custom  a  contract  means 
something  different  from  what  its  terms  clearly  import,  is  inadmissible. 

(Submitted  March  12,  1886;  decided  March  26, 1886.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  of  sale  by  plaintiff  and  purchase  by  defend- 
ants of  a  quantity  of  wool.  The  principal  question  on  the 
.trial  was  as  to  the  terms  of  the  contract.  The  jury  found  in 
favor  of  plaintiff's  version.  It  was  not  claimed  here  that  the 
evidence  was  insufilcient  to  authorize  a  recovery^  A  motion 
was  made  upon  the  minutes  for  a  new  trial,  on  tlie  ground  that 
the  verdict  was  against  the  weight  of  evidence  and  excessive, 
and  an  appeal  was  taken  from  the  order  denying  the  motion. 
The  following  is  an  extract  from  the  opinion  : 

"  So  far  as  it  depends  upon  the  weight  of  evidence  it  is  not 
reviewable  in  this  court.  {Younff  v.  DaviSy  30  N.  Y.  134; 
BarreU  v.  Third  Ave.  B.  R.  Co,,  45  id.  628.) 

"  As  to  the  damages,  the  court  charged  tlie  jury,  that  if  their 
verdict  was  for  the  plaintiff  it  should  be  the  difference 
*  between  the  market  value  of  the  wool  at  the  time  of  the 
breach  of  the  contract  and  the  price  at  which  the  defendants 
had  agreed  to  take  it.'  This  is  not  only  the  general  measure 
of  damages  in  such  cases,  but  no  exception  was  taken  to  the 
charge  in  this  respect,  and  it  became  the  rule  by  which  both 
parties  were  bound.  The  refusal  of  the  defendants  to  take  the 
wool  was  on  the  twelfth  of  January;  it  was  sold  at  auc- 
tion on  the  nineteenth,  after  notice  to  the  defendants,  and  the 
court  charged  that  the  price  then  realized  might  be  taken  into 
consideration  in  fixing  the  market  value.  Complaint  is  now 
made  of  this  direction.  It  was  not  excepted  to  at  the  trial. 
It  was  proper  in  itself.  The  price  obtained  after  such  default, 
upon  a  resale,  within  a  reasonable  time,  although  at  auction,  is 
evidence  of  the  market  value  of  an  article  and  to  be  allowed 
such  weight  as  the  circumstances  of  the  sale  entitle  it  to. 
{GUI  V.  McNamee,  42  N.  Y.  44.) 
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"  In  the  course  of  the  trial  the  plaintiflE  introduced  in  evi- 
dence, without  objection  by  defendants,  a  sales  note  dated 
*  Boston,  January  10,  1883,'  in  these  words : 

"  'Sold  for  account  of  Mess.  A.  C.  Bigelow  &  Co.,  Boston, 
To  Mess.  Jaiues  Legg  <&  Co., 
Maple  ville, 

R.  L 

80  I  36,000  lbs.  Michigan  X fleece  wool. 

.    Like  30  bagd  shipped  Jan'y  8th,  1883. 
Wool  to  be  handled  by  Mills  &  Coffin. 

At  35i  c.  p.  lb. 

Fare. 

Terms  net  cash. 

MILLS  &  COFFIN, 

Brohers^ 

"  This  note  was  in  duplicate.  A  copy  was  sent  by  the  brok- 
ers to  each  party  on  the  day  of  its  date.  The  defendants' 
counsel  offered  to  show  that  this  sales  note  was  a  mere  mcmo- 
randnm,  which,  according  to  the  custom  of  brokers  and  dealers 
in  wool,  amounted  to  a  proposition  which  might  be  accepted  or 
rejected  by  either  side,  and  which,  until  rejected  or  accepted  by 
both,  was  left  open.  This  was  objected  to,  the  objection  sus- 
tained, and  an  exception  taken  by  the  defendant.  We  think  it 
cannot  prevail.  The  tenns  of  the  note,  however  comprehen- 
sive, are  of  no  importance,  unless  the  persons  signing  it  were 
in  fact  the  brokers  or  agents  of  the  party  for  whom  they  pro- 
fessed to  act,  nor  unless  the  contract  expressed  by  those  terms 
was  one  which  they  were  authorized  to  make.  If  that  in 
question  was  of  such  character,  no  usage  could  control  the  rule 
of  law  applicable  to  its  construction." 

Alex.  Thai/ri  for  appellants. 

Frederic  A.  Ward  for  respondent. 

Danforth,  J. ,  "reads  for  affirmance. 
All  concur. 
Jud^gment  affirmed. 
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Joseph  Colson,  RespoDdent,  v.  Beetbey  Reich,  Appellant. 

J.  Olabenob  Hawkins,  Respondent,  v.  Bebtset  Reich,  Ap- 
pellant. 

(Argued  March  15,  1886 ,  decided  March  26,  1886.)     . 

A.  Sehoonmaker  for  appellant. 

WUmot  M,  Smith  for  respondent* 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgments  affirmed. 


Adblaidb  S.  SMirH,  Respondent,  v.  Patrick  Debcpsey  et  al., 

Appellants. 

(Argued  March  15.  1886 ;  decided  March  26,  1886.) 

Iscuic  Zawson  and  FranMin  A.  Paddock  for  appellants. 

Naihanid  C.  Moah  for  respondent. 

Judgment  reversed  and  case  remitted  to  the  Special  Term  for 
the  determination  of  the  motion  for  a  new  trial,  on  the  ground 
that  it  had  no  power  to  annex  to  the  order  reducing  the 
recovery  a  condition  that  it  should  be  operative  only  in  case  the 
reduced  amount  should  be  paid,  without  costs  to  either  party 
upon  the  appeal ;  no  opinion. 

All  concur. 

Judgment  accordingly. 


Daniel  T.  Hedges,  Respondent,  v.  William  S,   Williams, 

Appellant. 

(Argued  March  15.  1886 ;  decided  March  26,  1886.) 
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John  Sessions^  for  appellant. 

Mortimer  C.  Addoms^  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 


John  Clark,  Respondent,  v.  The  Manhattan  Railway  Com- 
pany, Appellant. 

(Argued  March  16,  1886;  decided  Marcb  26.  1886.) 

This  was  an  appeal  from  an  order  of  General  Term  aflSrming 
an  order  of  Special  Term,  granting  a  motion  to  suppress  a 
deposition  taken  de  bene  esse. 

The  motion  to  suppress  was  based  on  the  ground  that  the 
deposition  was  read  over  to  and  subscribed  by  the  witness  in 
the  absence  of  and  without  notice  to  the  plaintiffs  attorney. 

The  following  is  the  mem.  of  opinion : 

"  It  is  not  claimed  that  any  harm  or  prejudice  came  to  the 
plaintiflE  because  the  deposition  was  read  to  and  subscribed  by 
the  witness  in  the  absence  of  his  counsel.  We  have  carefully 
considered  all  the  facts  appearing  in  the  affidavits  and  are  of 
opinion  that  plaintiffs  counsel  must  be  held  to  have  waived 
his  right  to  be  present  at  or  to  have  notice  of  the  reading  of  the 
deposition  to  the  witness  on  the  Monday  after  it  was  taken,  and 
that,  therefore,  the  court  erred  in  suppressing  it. 

"  The  orders  of  the  General  and  Special  Terms  should  be  re- 
versed and  the  motion  denied,  with  coats." 

Edward  S.  RapaUo  and  Howard  Townsend  for  appellant. 
Chauncey  8.  Truaa^  for  respondent. 

Per  Curiam,  mem.  for  reversal  of  orders  of  General  and 
Special  Terms  and  for  denial  of  motion. 
All  concur. 
Ordered  accordingly. 
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Hkney  Patton,  as  Assignee,  etc.,  Appellant,  v.  Chablbs  B. 
Farley,  Sherifi,  etc.,  Respondent. 

(Argued  March  16.  1886 ;  decided  March  26,  1886.) 

Joseph  A.  BuTTy  Jr.j  for  appellant 

James  L,  Bishop  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Edwabd  Van  Okdek  et  al.,  Appellants,  v.  Samubl  J.  Tilden, 

Respondent. 

(Argued  March  16, 1886  ;  decided  March  26, 1886.) 

Samt^  Hand  for  appellants. 

Momay  Williams  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Joseph  Emrioh,  Appellant,  v.  Luor  E.  WnrrB,  Respondent. 
(Submitted  March  1,  1886;  decided  April  13,  1886.) 

This  action  was  brought  to  compel  a  specific  performance  of 
a  contract  for  the  purchase  and  sale  of  certain  real  estate. 

The  following  is  the  opinion  in  full : 

^^  The  parties  to  this  action  entered  into  a  contract  for  the 
sale  and  purchase  of  real  estate,  by  the  terms  of  which  the 
plaintiff  was  to  pay  therefor  the  sum  of  $9,000  by  assuming  an 
SiCKELS— Vol.  LVII.  83 
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outstanding  incumbrance  of  $3,000  and  paying  the  balance  in 
cash,  the  deed  to  be  delivered  and  the  contract  performed  on 
the  ensuing  twentieth  day  of  July  at  a  place  named.  Before  the 
contract  was  signed  the  character  of  defendant's  title  was  fully 
explained.  The  plaintiff  was  informed  that  she  took  as  devisee 
under  the  will  of  John  H.  White,  by  a  provision  in  the  follow- 
ing terms,  viz. :  *  After  all  my  lawful  debts  are  paid  and  dis- 
charged I  give,  devise  and  bequeath  all  my  estate,  real,  personal 
and  mixed,  to  my  beloved  wife,  Lucy  E.  White,  for  her  sole 
use,  benefit  and  behoof  forever.'  The  plaintiif  was  further 
informed  that  the  personal  estate  of  tlie  testator  had  proved 
insufficient  to  pay  his  debts,  and  that  these  to  a  very  serious 
amount  remained  undischarged,  and  for  tliis  reason  the  de- 
fendant's counsel,  who  conducted  tlie  negotiations,  while  ex- 
pressing his  beKef  that  the  title  would  bo  good,  declined  to 
agree  to  give  general  covenants  of  warranty  and  bound  his 
client  only  to  give  a  deed  of  bargain  and  sale  with  covenant 
against  her  own  acts,  and  in  that  fonn  and  after  such  full  ex- 
planation the  contract  was  signed.  It  would  seem,  therefore, 
that  the  agreement  contemplated  a  sale  and  purclia^e  of  the 
title  which  thcj  defendant  in  fact  possessed  and  clouded  by  a 
possible  defect  on  account  of  which  the  price  to  be  paid  was 
seriously  reduced;  unless  that  inference  is  modified  by  llie 
further  stipulations  signed  on  the  same  day  but  after  the  exe- 
cution of  the  contract.  These  apparently  contemplated  that 
on  the  day  for  consummating  the  agreement  the  plaintiff  might 
accept  the  deed  tendered  or  conclude  to  reject  it  tliough  his 
right  to  do  so  was  not  conceded  but  denied.  If  he  did  reject 
the  deed,  and  if  thereupon  the  defendant  chose  to  sue  for  the 
purchase-money  which  was  left  to  her  free  choice,  then  if  she 
succeeded  in  the  action  interest  on  the  agreed  purchase-money 
was  to  be  waived  until  the  date  of  that  decision ;  but  if  the 
plaintiff  succeeded  he  was  nevertheless  to  pay  the  taxes  of 
1880  and  all  assessments  becoming  a  lien  after  the  date  of  the 
contract.  These  stipulations  indicate  a  difference  of  opinion 
as  to  the  legal  effect  of  the  contract  signed  which  might  end 
in  a  htigation  with  an  unknown  result,  but  nothing  in  thciu 
changed  the  legal  effect  of  that  contract  as  it  stood,  or  the 
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rights  of  tlio  parties  under  it.  They  related  wholly  to  the 
einergeiiey  of  a  suit  which  might  possibly  be  brought  but 
which  the  defendant  was  under  no  obligation,  to  bring. 

"  On  this  state  of  facts  the  courts  below  have  held  that  plain- 
tiffs refusal  to  accept  the  deed  tendered  put  him  in  default, 
and  that  he  could  not  maintain  the  present  action  to  compel  a 
specific  performance  with  compensation  for  the  defect  in  the 
title.  In  answer  to  thi^  the  plaintiff  contends  that  his  rejection 
of  the  deed  was  purely  formal,  and  made  to  enable  the  defend- 
ant to  bring  the  action  referred  to  in  the  stipulation.  But  very 
little  in  the  case  supports  that  contention.  The  complaint 
makes  no  such  claim.  On  the  conti'ary,  it  alleges  explicitly 
that  the  plaintiff  rejected  the  offered  deed  upon  the  ground  of 
a  defect  in  the  title,  and  there  is  notliing  in  the  stipulation 
which  affected  his  duty  to  perform  his  conti'act  or  refuse  to  do 
so  at  his  peril  and  of  his  own  sole  choice.  It  is  then  said  that 
the  demand  of  the  purchase-price  as  $9,000  was  too  much.  If  a 
demand  was  needed,  it  wi\s  sufficient.  Nobody  could  or  did 
misunderstand  it.  The  defendant  did  not  say  or  mean  that 
$9,000  should  bo  paid  in  cash,  but  that  it  should  be  paid  as  re- 
quired by  the  contract.  Tiie  criticism  is  purely  technical,  and 
iiiis  no  merit  in  it.  The  further  contention  is  made  that  per- 
formance at  the  day  was  waived  by  after  negotiations.  Such 
negotiations  did  take  place,  but  they  consisted  of  repeated  efforts 
on  the  part  of  defendant's  counsel  to  induce  the  plaintiff  to  per- 
form, which  he  steadily  refused,  until  the  effort  ended  by  a  no- 
tice on  the  second  of  Septe.nber,  that  defendant  would  give  but 
two  or  three  days  for  a  final  answer,  and  then  after  waiting  a 
week  with  no  reply  the  defendant's  counsel  formally  closed 
the  door  by  demanding  the  cancellation  of  the  contract.  Two 
days  after  that  this  action  was  brouglit  for  a  specific  perform- 
ancje  of  the  contract,  which  the  plaintiff  had  steadily  repudiated, 
and  refused  to  perform.  Whatever  may  be  his  remedy  at  law, 
if  upon  the  facts  he  can  have  any,  it  is  certain  that  he  is  not 
entitled  to  the  intervention  of  equity,  and  shows  no  reason  why 
an  action  at  law  for  damages  would  not  afford  him  adequate 
redress.  The  plaintiff  declares  in  his  brief  that  he  is  now  and 
was  at  the  time  of  the  trial  willing  to  accept  the  title  as  it  stands 
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He  should  have  readied  that  conchision  sooner.  After  bring- 
ing this  action  to  obt-ain  compensation  for  its  defects  and  steadily 
refusing  to  accept  the  deed,  until  time  has,  perhaps,  cured  all 
imperfections,  he  cannot  equitably  ask  that  his  default  be 
ignored,  and  that  he  be  allowed  to  have  a  good  title  for  the 
price  of  a  defective  one. 

"  The  judgment  should  be  affirmed,  with  costs." 

Samuel  Vntermyer  for  appellant. 

Elial  F.  Hall  for  respondent. 

Finch,'  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


R   Cornell   White,   Respondent,  v.    The  Old    Domintow 
Steamship  Company,  Appellant. 

It  sdems  that  proof  of  the  admission,  by  one  of  the  parties  to  an  action,  of  a 
distinct  fact  which  in  itself  tends  to  establish  a  cause  of  action  or 
defense,  is  not  rendered  inadmissible  becaase  made  during  negotiations 
relating  to  a  compromise,  unless  it  is  expressly  stated  to  be  made  with- 
out prejudice ;  but  if  the  admission  is  of  such  a  nature  that  the  court 
can  see  it  would  not  have  been  made  except  for  the  purpose  of  the  nego- 
tiations and  under  an  agreement  fairly  to  be  implied  from  the  circum- 
stances, that  it  was  not  to  be  used  to  the  prejudice  of  the  party  making 
it,  it  is  not  error  to  exclude  the  evidence. 

The  repetition,  under  objection,  of  improper  evidence  already  in  the  caae 
unobjected  to,  is  not  an  error  authorizing  a  reversal. 

(Argued  March  16,  1886  ;  decided  April  13.  1886.) 

AlPpeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  12,  1884,  which  affirmed  a  judgment  in  favor  of 
plaintiiBE,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  on  the  part  of  defendant  in  the  performance  of  a 
contract  to  tow  the  hull  of  the  steamboat  Bockaway  from  Nor- 
folk to  New  York. 
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The  argument  in  the  case  was  maiuly  apon  the  facts.  As 
to  them  the  court  say : 

"  The  claim  is  made  by  the  appellant,  that  as  to  several  of 
the  issues  involved  in  the  merits  of  the  dispute,  questions  of 
law  are  presented  by  undisputed  evidence  in  the  case  ;  but  we 
are  of  the  opinion,  after  a  careful  reading  of  the  whole  case, 
that  this  claim  is  unfounded  and  that  every  such  question  pre- 
sented upon  the  appellant's  points  was  one  of  fact  upon  which 
the  evidence  was  contradictory.  It  would  be  quite  a  vain  and 
unprofitable  task  to  enter  into  what  must  necessarily  be,  if 
attempted,  a  lengthy  discussion  of  the  f^cts  in  the  case  and 
which  must  necessarily  terminate  in  the  proposition  that  such 
questions  were  exclusively  for  the  consideration  of  the  jury 
and  exempted  thereby  from  review  in  this  court.'* 

The  opinion  then  continues  as  follows: 

"  There  are,  however,  several  questions  relating  to  exceptions 
taken  to  the  admission  and  exclusion  of  evidence^on  th^  trial 
which  have  been  the  subject  of  some  discussion  in  our  consul- 
tations and  to  which  we  deem  it  profitable  briefly  to  refer. 

"  The  first  of  these  is  an  exception  to  the  exclusion  by  the 
court  of  an  offer  to  prove  certain  facts  upon  the  cross-examina- 
tion of  the  plaintiff  by  defendant's  counsel  which  was  rejected 
by  the  trial  court  upon  the  ground  that  it  called  for  proof  of 
an  admission  drawn  from  the  party  during  a  negotiation  for  a 
settlement  of  the  controversy  and  was,  therefore,  inadmissible. 
The  offer  was  as  follows  ;  that  the  plaintiff  '  stated  that  he  saw 
the  customary  signals  up  before  the  Rodkaway  was  taken  in 
tow,  but  that  he  considered  it  a  matter  of  no  consequence  be- 
cause he  had  seen  them  up  repeatedly  before  when  no  storm 
followed.' 

"  One  of  the  acts  of  negligence  on  the  part  of  the  defendant 
which  the  plaintiff  claimed  authorized  a  recovery  of  the  dam- 
ages occasioned  to  him  by  the  loss  of  the  Rockaway  was  that 
of  going  to  sea  in  the  face  of  an  easterly  storm  after  notice 
thereof  by  the  cautionary  signals  and  we  have  no  means  of  de- 
termining the  fact  whether  the  jury  did  not  base  their  verdict 
to  some  extent  upon  this  act  of  negligence  rather  than  others 
claimed  to  be  proved.  It  is  true  that  but  little  stress  was  laid 
upon  this  act  in  the  course  of  the  trial  and  but  little  time  was 
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taken  in  the  l?xainin<ition  of  witnesses  upon  it,  bat  still  the 
fact  remains  that  the  question  was  in  the  case,  was  left  to  the 
jury  by  the  court,  and  might  have  been  the  basis  of  their 
verdict.  When,  however,  this  evidence  was  offered  it  appeared 
in  testimony  that  the  plaintiff  had  already  sworn  to  the  fact 
that  he  did  see  the  cautionary  signals  before  the  Rockaway 
was  taken  in  tow,  and  so  far  as  any  material  fact  is  embraced 
in  the  offer  it  was  to  prove  an  admitted  fact  and  was,  therefore, 
immaterial. 

*'  It  also  appeared  that  the  alleged  admission  was  made  dur- 
ing the  course  of  a  negotiation  for  a  settlement  to  which  the 
plaintiff  had  been  invited  by  the  defendant's  board  of  directors, 

^'  We  are  of  the  opinion  that  the  character  and  substance  of 
the  things  offered  to  be  proved  did  not  bring  them  witliin  the  ex- 
ceptions to  the  rule  excluding  such  admissions.  There  is  no 
doubt  but  that  the  rule  is  well  established  in  this  country  that 
the  admission  of  a  distinct  fact  which  in  itself  tends  to  estab- 
lish a  cause  of  action  or  defense,  is  not  rendered  inadmissible 
from  the  circumstance  that  it  was  made  during  discussion  re- 
lating to  a  compromise,  unless  it  is  expressly  stated  to  be  made 
without  prejudice  ;  but  if  the  admission  is  of  such  a  nature  as 
that  the  court  can  sec  it  would  not  have  been  made  except  for 
the  purpose  of  producing  the  objects  of  the  negotiation,  and 
under  an  agreement  that  could  fairly  be  implied  from  the  cir- 
cumstances that  it  was  not  to  be  iised  afterward  to  his  preju- 
dice, it  is  not  error  for  the  court  to  exclude  the  evidence.  The 
rule  referred  to  is  founded  upon  public  policy,  and  with  a  view 
of  encouraging  and  facilitating  the  settlement  of  legal  contro- 
versies by  compromise,  which  object  is  supposed  to  be  ob- 
structed by  the  fear  entertained  by  litigants  that  such  a  nego- 
tiation maybe  converted  into  a  trap  to  inveigle  the  unwary 
into  hazardous  admissions.  The  law,  therefore,  excludes  such 
admissions  as  appear  to  have  been  made  tentatively  or  hypo- 
thetically,  but  admits  those  only  which  concede  the  existence 
of  a  fact.  Stephens  on  Evidence  states  the  nile  to  bo  that 
they  are  inadmissible  *'if  made  under  circnmstances  from 
which  the  judge  infers  that  the  parties  agreed  together  that 
evidence  of  it  should  not  be  given."  (Page  52.)  Wharton's  most 
recent  work  on  Evidence  says  :  "  An  implied  admission  of  lia- 
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bility,  made  a  part  of  the  negotiations  for  a  compromise,  ex- 
pressly for  the  purpose  of  peace  (whether  such  admi^ion  bo 
made  under  the  technical  proviso  without  prejudice  or  not), 
will  not  be  received  in  evidence  against  the  party  making  it, 
when  its  object  was  merely  to  suggest  a  scheme  of  settlement." 
(§  1082.)  In  Mead  v.  Degolyer  (16  Wend  632, 638),  it  was  held 
that  an  admission  by  the  defendant  to  a  person  employed  to 
draw  up  an  account  between  the  parties  witii  a  view  to  settle- 
ment, that  "he  had  agreed  to  pay  the  plaintiff  $11  per  one 
thousand  feet  if  ho  would  deliver  all  the  timber  originally  con- 
tracted for,"  was  made  for  the  purpose  of  effecting  a  settle- 
ment and  inadmissible,  Cowen,  J.,  delivering  a  learned  dis- 
senting opinion,  which  was  quoted  from  in  appellant's  brief. 
In  Hartford  Bridge  Co.  v.  Oranger  (4  Conn.  142),  Hosmeb, 
Ch.  J.,  says  :  ".The  question  to  be  considered  is  what  was  the 
view  and  intention  of  the  party  in  making  the  adrnission, 
whether  it  was  to  concede  a  fact  hypothetically  in  order  to  effect 
a  settlement  or  declare  a  fact  really  to  exist." 

The  reason  why  the  admission  of  a  special  fact  in  the  course 
of  a  compromise  negotiation  is  allowed  to  be  proved  rests  upon 
the  obvious  grounds  of  the  improbability  of  a  party  admitting 
a  fact  going  to  his  prejudice,  intentially  or  hypothetically,  un- 
less it  really  existed,  but  as  to  mere  opinions  and  loose  expres- 
sions indicating  the  opinion  of  the  party  as  to  liability  or  ex- 
emption therefrom,  they  seem  to  come  within  the  reasons  of 
the  rule  excluding  such  admissions.  The  admission  received 
in  Marvin  v.  Richmond  (3  Denio,  58),  was  that  of  the  plain- 
tiff in  the  action  made  upon  an  application  by  the  defendant 
for  terms  of  settlement.  The  plaintiff  immediately  refused  to 
settle,  saying  substantially  that  he  had  no  interest  in  the  con- 
troversy and  would  have  nothing  to  do  about  a  settlement.  It 
is  quite  clear  that  such  a  declaration  made  at  such  a  time  was 
not  induced  under  the  expectation  that  it  was  protected  by  the 
fact  that  negotiations  for  a  compromise  were  pending,  and  that 
the  declaration  was  competent  for  the  reason  that  no  negotia- 
tions for  a  settlement  were  in  fact  being  prosecuted.  The 
learned  judge  writing  in  that  case  gives  illustrations  of  the 
cliaracter  of  admissions  which  are  not  protected  by  the  rule, 
such  as  the  admission  of  a  particular  item  in  an  account  con- 
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sisting  of  a  number  of  items.  If  this  case  is  authority  at  all 
upon  the  question,  it  cannot  extend  further  than  to  allow  proof 
of  the  admission  of  a  specific  fact  made  during  compromise 
negotiations.  In  Moore  v.  Hitchcock  (4  Wend.  292,  298),  an  ad- 
mission by  a  party  that  a  certain  item  of  account  which  he  had 
never  legally  assumed  to  pay  was  properly  charged  against  him 
waj3  held  to  be  the  admission  of  a  riglit  and  not  of  a  fact,  and 
not  to  bind  the  party  making  it.  (See,  also,  Murray  v.  Coster, 
4  Cow.  635.) 

"  In  this  case  the  rejected  proof  was  as  to  the  opinion  enter- 
tained by  the  plaintiff  of  the  validity  of  one  of  the  grounds  of 
negligence  alleged  by  him,  and  it  might  very  well  be  that  for 
tlie  purpose  of  establishing  a  basis  upon  which  to  commence  or 
continue  the  discussion  of  the  terms  of  a  compromise  he  should 
be  willing  to  narrow  the  points  for  consideration  or  argument 
by  tentative  admissions  as  to  the  theory  of  the  claimed  liability. 
We  think  that  it  was  no  error  for  the  trial  judge  to  hold,  under 
the  circumstances  of  this  case,  that  the  admission  in  question 
was  made  under  an  implied  agreement  that  it  was  not  there- 
after to  be  used  against  him. 

"  It  is  further  urged  by  the  appellant  that  it  was  error  to  allow 
the  declaration  of  Captain  Couch,  made  after  the  loss  of  the 
Rockaway^  as  to  the  cause  of  such  loss  to  be  given  in  evidence. 
There  is  no  sufficient  objection  to  such  evidence.  Similar  evi- 
dence to  that  complained  of  had  already  been  given  by  the 
witnesses  before  any  objection  was  attempted  to  be  made. 
Subsequently,  when  the  witness  was  asked  '  What  occurred 
after  the  loss  %  ^  a  general  objection  of  incompetency  and  im- 
materiality was  made  and  an  exception  taken  to  the  ruling  ad- 
mitting the  question.  Some  unimportant  testimony  was  then 
given  in  answer  to  this  question,  when  the  plaintiff's  counsel 
again  asked,  *  What  about  going  into  the  Delaware  \ '  No  ob- 
jection was  made  to  the  inquiry,  and  the  witness  then  repeated 
what  he  had  before  testified  to  without  objection  on  this  sub- 
ject. Even  if  the  objection  had  been  properly  made  the  repe- 
tition of  evidence  already  in  the  case  unobjected  to  would 
not  have  prejudiced  the  right  of  the  defendant  or  affected  the 
result. 
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"  Many  other  questions  are  raised  by  the  appellants  as  to  the 
admissibility  and  exclusion  of  evidence  and  upon  the  instruc- 
tions of  the  court,  but  we  think,  so  far  as  there  is  any  im- 
portance in  them,  they  have  been  sufficiently  and  satisfactorily 
answered  in  the  very  careful,  learned  and  exhaustive  opinion 
delivered  in  the  court  below,  and  need  no  futtlier  discussion 
by  ns. 

"The  judgment  should  be  affirmed." 

JR.  D.  Benedict  and  Frank  D,  Sturgea  for  appellant. 
Luther  li.  Marsh  for  respondent. 

KuoEB,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed 


Rudolph  G.  Salomon,  Respondent,  v.  Adolph   Stkrnfield 
et  al.,  Appellants. 

(Argued  March  10,  1886;  decided  April  18,  1886.) 
DEcroED  on  the  facts. 

M.  L.  Townaend  for  appellant. 

A.  li,  JJyett  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Appeal  dismissed. 


Edith    E.   Kerr,   Appellant,   'O.   James    Bryar  ei  al.,   Ke- 

spondents. 

(Argued  Marcli  15.  1886;  decided  April  13,  1886.) 
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Charles  E.  Ruahmore  for  appellant. 
A,  E,  Lamb  for  respondent. 

Agree  to  afBrm  on  opinion  in   Quackenhos  v.   Kingsland 
{ante,  p,  128). 
All  concur. 
Judgment  affirmed. 


Charles  E.  DeKa.y,  Respondent,  v.  The  New  York,  Lakb 
Erie  and  Western  Railroad  Company,  Appellant. 

(Argued  March  19,  1880;  decided  April  18,  1886  } 

Lewis  E.  Carriov  appellant. 

John  W,  Lyon  for  reapondeut. 

Agree  to  affirm ;  no  opinion. 
A  I!  concur. 
Judgment  affirmed. 


John  TV.  Gillies  et  al.,  Appellants,  v,  AtrausTA  Krbudeb, 
Impleaded,  etc.,  Respondent. 

(Argued  March  19,  1886;  decided  April  18,  1886.) 

William  McCauley  for  appellant 

George  W,   Weiant  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 
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Thb  Nbw  Yoek  and  Brooklyn  Ferry  Company,  Appellant, 
V.  John  H.  Moobe  et  aL,  Respondents. 

The  New  York  Ferry  Company,  Appellant,  v.  The  Same, 

Respondents. 

(Argaed  March  23,  1886;  decided  April  13, 1886.) 

These  were  actions  to  recover  moneys  alleged  to  have  been 
received  by  defendant,  John  H.  Moore,  for  tolls  while  in  the 
employ  of  plaintiflE  as  ferry  master,  and  to  have  been  con- 
verted by  him  and  invested  in  real  estate,  or  deposited  in  his 
own  name  and  in  the  name  of  his  mother,  in  various  savings 
banks,  who  were  made  defendants.  The  actions  were  consoli- 
dated and  tried  together.  Plaintiffs  evidence  was  to  the  eflEect 
that  the  father  of  defendant,  John  H.  Moore,  was  a  day 
laborer,  his  mother  a  washerwoman,  and,  up  to  the  death  of  the 
former,  they  were  apparently  in  straitened  circumstances.  Said 
defendant  entered  the  employ  of  the  plaintiflE  in  the  first  entitled 
action  in  1866  as  a  night  watchman ;  he  had  served  in  the 
army  during  the  war ;  his  bounty  money  and  part  of  his  pay  he 
sent  to  his  mother,  who  deposited  it  in  a  savings  bank  in  their 
joint  names.  The  amount  of  such  deposits,  January  1,  1867, 
M'as  $699.65.  After  his  return  and  before  his  employment  by 
plaintifl  he  drove  a  truck,  his  wages  being  $7  per  week. 
When  he  applied  to  plaintiflE  for  employment  he  represented 
himself  and  mother  as  very  poor  and  unable  to  live  on  his 
wages.  His  salary  at  first  was  $50  per  month.  He  was 
appointed  ferry-master  in  1870  and  remained  in  tiieir  employ 
until  1883,  a  portion  of  the  time  receiving  $75,  and  a  portion 
$85  per  month.  Soon  after  entering  such  employment  he  and 
his 'mother  began  to  live  in  better  style  and  to  deposit  money 
in  various  savings  banks,  depositing  each  year  more  than  the 
amount  of  his  salary.  At  the  time  of  his  discharge  he  had  on 
deposit  in  six  savings  banks,  in  his  own  name  or  in  the  name 
of  himself  and  mother,  \bout  $30,000,  and  had  invested 
$15,350  in  real  estate.  He  had  no  other  business  and  no  other 
apparent  means  of  earning  money  than  his  employment.  On 
several  occasions  he  was  seen  by  witnesses,  just  before  leaving 
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the  ferry-house  at  the  close  of  his  day's  labor,  to  take  money 
from  the  money  drawer  and  put  it  in  his  pocket  and  put  the 
balance  of  the  money  in  the  drawer  in  a  bag  to  be  taken  to 
plaintiffs  office.  When  asked  at  the  time  of  his  discharge  he 
denied  that  he  ever  had  any  bank  account  or  savings  bank 
book,  and  made  other  false  statements.  A  warrant  was  pro- 
cured, upon  which  he  was  arrested.  He  attempted  to  escape 
from  the  officers,  probably  to  get  into  liis  liouse  before  he  was 
arrested,  but,  before  he  could  get  there,  was  arrested ;  where- 
upon he  offered  to  give  the  officers  $500  if  they  would  let  him 
go  into  the  house  for  a  moment.  On  being  arrested  four 
savings  bank  books  were  found  in  one  of  his  pocket?,  and  the 
reasonable  inference  for  his  anxiety  to  get  into  the  house  was 
to  conceal  them.  Plaintiffs  receipts  at  the  toll-house  for  the 
month  after  Moore's  discharge  were  much  more  than  for  the 
same  month  the  year  preceding,  although  there  was  no  more 
travel.  Moore  did  not  offer  himself  as  a  witness  in  his  own 
behalf.  The  Special  Term  found  that  Moore  had  collected 
and  received  large  suras  for  plaintiffs,  which  he  did  not  pay  over 
but  fraudulently  converted,  amounting  at  least  to  $22,S69.68, 
and  charged  the  same  as  a  trust  upon  the  deposits  and  the  real 
estate.  The  General  Term  reversed  the  judgment  "  on  ques- 
tions of  law  only,"  on  the  ground  that  there  was  no  evidence 
warranting  the  findings  that  plaintiff  had  lost  any  money,  or 
that  Moore  had  wrongfully  retained  or  embezzled  any.  Hdd 
error ;  that  the  evidence  was  sufficient  to  sustain  the  findings 
of  the  Special  Term  and  justified  the  judgment. 

WiZliaTn  G,  De  Witt  and  Joseph  A,  Burr^  Jr.y  for  aj^pellant. 

James  M.  Smith  for  respondent. 

Eakl,  J.,  reads  for  reversal  of  order  of  General  Term  and 
affirmance  of  judgment  of  Special  Term. 
All  concur. 
Judgment  accordingly. 
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Walter  H.  Mbad,  as  Substituted  Trustee,  etc.,  Respondent,  v. 
John  Rilbt,  Appellant. 

(Submitted  March  24,  1886  ;  decided  April  13,  1886.) 

Alexander  B.  Johnson  for  appellant. 

Henry  II.  Anderson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Amelia  Siicn;HEs,  Respondent,  t^.  Elias  L.  Bissbll  et  al., 

Appellants. 

(Argued  March  24,  1886  ;  decided  April  18,  1886.) 

Adelbert  Moot  for  appellants. 

C.  F.  Tabor  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  i>. 
Miguel  Chacon,  Appellant. 

(Argued  March  25,  1886  ;  decided  April  13,  1886.) 

The  defendant  was  indicted  for  and  convicted  of  the  crime 
of  murder  in  the  first  degree. 
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I 

The  follovving  extract  from  the  opinion  presents  the  only 
point  discussed  by  the  court : 

"  Monroe  Williams,  the  hnsband  of  the  victim,  was 
the  principal  witness  for  the  prosecution.  He  was  the  only 
person,  besides  the  defendant,  who  saw  the  killing  and  wlio 
testified  to  what  took  place  at  the  time.  lie  testified  that 
lie  and  his  wife  stood  near  each  other,  and  that  the  defendant 
fireii  three  shots  —  two  at  him  and  one,  the  fatal  shot,  at  her. 
Upon  his  cross-examination  by  defendant's  counsel,  Williams 
was  asked  questions  and  gave  answers  as  follows:  'Why  do 
yon  tell  this  jury  that  the  two  first  shots  were  fired  at  you,  and 
that  that  last  shot  was  fired  at  this  ^^oor  girl  who  is  dead  ?  A. 
Because  I  was  in  the  bed-room  door  and  that  M-as  the  shot  that 
struck  her/  Q.  *  Have  yoii  any  other  reason  to  say  that  the 
third  shot  was  fired  at  your  wife,  except  you  moved  your  posi- 
tion? A.  No  reason  more  than  he  had  threatened  to  kill  her, 
and  that  was  hi.4  only  opportunity.'  On  motion  of  defend- 
ant's counsel  the  court  struck  out  this  answer.  Q.  *  Nosv,  sir, 
did  you  ever  hear  this  man  make  a  threat  against  your  wife  ? 
A.  Not  in  my  presence.'  On  motion  of  defendant's  counsel 
the  court  also  struck  out  this  answer.  Q.  *  Now,  I  again  ask 
you  this:  you  have  testified  to  this  jury  that  the  first  two  shots 
were  fired  at  you?  A.  Yes,  sir.  Q.  Now,  sir,  can  you  give 
to  this  jury  any  reason  why  they  were  fired  at  yon  ?  I  ask  of 
your  own  knowledge,  can  you  give  us  any  reason,  aside  from 
thefact  that  you  had  stepped  one  side,  for  telling  us  that  he 
fired  that  last  shot  at  your  wife,  yes  or  no  ?  A.  The  only  j'ea- 
S(>ns  I  could  give  is  that  he  has  threatened  to  take  her  life,  and 
that  was  his  only  opportunity  and  he  fired  at  her.'  The  coun- 
sel for  the  defendant  moved  to  strike  out  this  answer,  and  ihe 
court  denied  the  motion,  and  he  excepted.  Q.  '  I  again  ask 
you  if  you  ever  heard  him  make  any  such  threat?  A.  Not 
in  my  presence.'  The  counsel  for  the  defendant  again  moved 
to  strike  out  the  evidence  as  to  the  threat,  and  the  court  denied 
the  motion,  and  he  excepted.  These  two  exceptions  are 
now  clairfied  by  the  counsel  for  the  defendant  to  have 
been  well  taken,  and  to  point  out  a  serious  error  for  which 
this   judgmerrt    should     be     reversed.       We     think     other- 
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wise.  As  to  the  first  exception,  the  witness  was  asked  to  an- 
swer the  question  yes  or  no,  and  when  the  defendant's  counsel 
observed  that  he  was  not  answering  the  question  in  that  way, 
and  was  proceeding  to  give  the  same  answer  which  had  once 
been  stricken  out,  he  should  have  stopped  the  witness  and  ar 
rested  the  answer.  lie  could  not  lie  by  and  speculate  on  tlie 
cfiances  of  first  hearing  what  the  witness  would  testify  to,  and 
then,  when  he  found  the  testimony  unsatisfactory,  move  in 
strike  it  out.  {Quin  v.  lloyd,  41  N.  Y.  349.)  Whether  the 
court  will,  under  such  circumstances,  strike  out  an  answer  given" 
generally  rests  in  its  discretion,  which  is  not  reviewable.  As 
to  the  second  exception,  the  answer  was  fairly  a  rcsp')nse  to  the 
question;  it  was  substantially  that  he  had  never  heard  the 
threat. 

"  A  still  further  answer  to  both  of  these  exceptions  is  that  the 
evidence  was  not  of  tlie  least  importance  and  could  not  in  our 
judgment  have  harmed  the  defendant.  The  defendant  bought 
the  pistol  and  cartridges  the  day  before  the  killing.  One  witness 
testified  that  about  tvvo  hours  before  the  shooting  she  saw  the  de- 
fendant load  a  revolver  which  he  had  in  his  liand,  put  it  in  his 
packet  and  then  go  into  the  apartment  occupied  by  Williams 
and  his  wife.  Another  witness  testified  that  about  a  week  before 
the  shooting  she  saw  the  defendant  have  a  pistol  and  heard  him 
say  that  he  bought  it  to  kill  Mrs.  Williams  with.  Still  another 
witness  testified  that  in  February  before  the  shooting  he  heard 
Mrs.  Williarus  tell  defendant  that  her  husband,  who  had  for  some 
time  been  absent,  expected  to  return,  and  he  then  said  that  if 
he  came  back  he  would  kill  both  him  and  her.  lie  tried  to 
conceal  himself  after  the  shooting,  and  after  his  arrest  said  to' 
two  police  officers,  as  they  testified,  that  ho  killed  her  because 
she  did  not  keep  her  promise  to  live  with  Uiin  The  defend- 
ant as  a  witness  in  his  own  behalf,  however,  testified  that  he 
fired  the  three  shots  at  Mr.  Williams  in  self-defense,  and  acci 
dentally  and  unintentionally  hit  Mrs.  Williams,  and  he  denied 
the  threats  and  confessions  testified  to  by  the  witnesses  for  the 
prosecution.  The  case  against  the  defendant  was  so  strong  and 
his  murderous  intent  and  his  threats  were  so  fully  proven 
that  evidence  that  Williams  had  heard  of  the  threats,  particu- 
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larlj  after  the  court  had  just  stricken  out  similar  evidence  ae 
hearsay,  could  not  have  influenced  the  verdict ;  and  the  reftisal 
to  strike  out  the  evidence,  therefore,  furnishes  no  reason  for  a 
reversal  of  the  conviction.    (Code  of  Grim.  Pro.,  §  642,  etc.)" 

ChaHes  S.  Spencer  for  appellant. 

De  Lanoey  NicoU  for  respondent. 

£asl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Sarah  A   Ymour,  Appellant,  v.  The  SETAUKcr  Pbbsbttb- 
BiAN  Ohuboh  et  al.,  Kespondents. 

(Argued  March  26, 1886 ;  decided  April  13,  1886.) 

John  J.  MacJdin  for  appellant. 

A.  A,  Spear  for  r^pondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Casl  F.  W.  Busoh  et  al.,  Bespondents,  v.  Mabt  Bxtsoh,  Ap- 
pellant. 

(Submitted  March  26,  1886  ;  decided  April  13»  1886.) 

John  II.  Bergen  for  appellant. 

Francis  B.  Chedeey  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mabetta  L.  Stsbbins,  JElespondent,  v.  William  Bbebsb,  Ap- 
pellant. 

(Argued  March  26, 1886;  decided  April  13, 1886.) 

Oeo.  W.  Ray  for  appellant. 

Albert  F.  Gladding  for  respondent.  ^ 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  O.  Muedook,  Appellant,  v.  Lewis  S.  Abbott  et  al.,  Ex- 
ecutors/etc.,  Bespondonts. 

(Argaed  November  23,  1885:  decided  April  20, 1886.) 

Isaac  H.  Maynard  for  appellant. 

William  Youmana  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed 


Samuel  L.  M.  Bablow  et  al.,  Appellants,  v.  Mabia  J.  Mtebs, 
Impleaded,  etc.,  Respondent. 

(Argued  February  11. 1886;  decided  April  20, 1886.) 

William  O.  Chcxxte  for  appellants. 

Brown  cfe  Oarfdd  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rafallo  and  Eabl,  JJ.,  dissenting. 
Judgment  affirmed. 
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HsNBT  WiHTHBOP  Gbay,  Respondent,  v>  G-bobob  T.  Gbbbn, 
Impleaded,  etc,  Appellant. 

(Argaed  February  12, 1886;  decided  April  20, 1886.) 

Samud  Sand  for  appellant. 

Oabam  E.  Bright  for  respondent 

Agree  to  a£Srm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Lizzib  a.  Wood,  Bespondent,  v.  Stujes  M.  Wood,  Appellant. 

(Argued  April  18, 1886;  decided  April  20, 1886.) 

Qeo.  H.  Steoens  for  motion. 
B,  B.  Heyward  opposed. 

Motion  to  dismiss  appeal  granted,  without  prejudice  to  the 
right  of  the  appellant  to  apply  to  the  Supreme  Oourt  for  any 
relief  to  which  he  may  be  entitled. 


Edgab  M.  Patk,  Bespondent,  v,  Chablbs  H.  Field  et  al., 

Appellants. 

(Argued  April  12,  1886;  decided  April  27,  1886.) 

Bohert  Payne  for  appellants. 

WbrthingUm  Frothingham  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  coDcur. 
Judgment  affirmed. 
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JjLhCBS  MAOLARBir  Bespondont,  v.  Emkunb  A.  Pbboital,  Im- 
pleaded, etc.,  Appellant. 

(Argued  April  12, 1886;  decided  April  27, 1886.) 

This  was  an  action  to'foreclose  a  mortgage,  executed  by  de- 
fendants, Danie  G.  Percival,  and  Emeline  A.,  his  wife,  upon 
lands  owned  by  the  latter. 

The  following  is  the  mem.  of  opinion  . 

"  The  appellant  claims  that  there  was  no  consideration  for 
the  mortgage  in  question,  and  relies  upon  the  evidence,  which 
shows  that  the  defendant  had  no  knowledge  of  the  purpose 
and  object  of  the  mortgage  at  the  time  of  its  execution,  and 
that  the  mortgage  was  delivered  as  collateral  security  for  the 
payment  of  a  past  indebtedness.  Appellant  further  claims 
that  she  was  a  mere  guarantor  and  that  a  contract  of  guaranty 
must  be  supported  by  sufficient  consideratipn. 

"  The  respondent's  counsel  insists  that  the  consideration  was 
the  extension  of  the  time  of  payment,  on  the  day  of  the  receipt 
of  the  mortgage,  upon  three  of  the  fifteen  notes  which  had  been 
given  by  the  firm,  of  which  defendant's  husband  was  a  partner. 
The  referee  found  that  these  notes  were  made  and  delivered  on 
the  16th  of  October,  1878.  The  evidence  shows  a  receipt  for 
these  notes,  bearing  date  on  the  28th  of  December,  1878, 
signed  by  the  plaintiff,  and  just  preceding  the  signature  was  a 
memoranda  to  the  effect  that  the  time  of  the  payment  of  the 
three  notes  was  extended.  It  would  thus  seem  that  the  time 
of  payment  was  extended  on  the  date  of  the  receipt  and  of  the 
giving  of  the  mortgage,  and  the  proof  shows  that  the  extension 
was  given  upon  the  execution  and  delivery  of  the  mortgage. 

"Another  instrument  attached  to  the  said  receipt  shows  a 
large  indebtedness  to  the  plaintiff  at  that  time,  and  that  the 
mortgage  was  received  as  collateral  security  for  the  payment 
of  the  notes  named.  The  two  writings  must  be  read  together 
as  forming  one  agreement,  and  may  be  interpreted  as  contain- 
ing a  recital  that  the  time  was  extended  in  consideration  of  the 
collaterals  mentioned  in  the  last  receipt  which  was  annexed. 

*'  This  was  a  good  consideration  for  the  execution  of  the 
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mortgage.  The  creditor  was  to  be  benefited  and  the  debtor 
placed  to  some  inconvenience  by  the  extension  of  the  time  of 
payment  of  the  three  notes.  This  question,  however,  is  fully 
discussed  in  the  opinion  of  the  General  Term  by  Leabned,  P.  J., 
and,  therefore,  it  is  not  necessary  to  enlarge  upon  the  subject. 

"  There  was  no  proof  that  the  mortgage  was  diverted  from 
the  purpose  for  which  it  was  intended.  The  defendant  was 
not  told  the  purpose  for  which  it  was  to  be  used,  and  hence  it 
could  not  have  been  used  for  a  different  purpose  than  that 
for  which  she  was  told  it  was  intended.  There  is  no  gronnd 
for  claiming  that  there  was  no  valid  or  legal  delivery  of  the 
mortgage  to  the  plaintiff.  The  defendant  allowed  her  husband 
to  take  it  evidently  to  do  with  it  as  he  pleased  and  he  had  a 
right  to  deliver  it  to  the  mortgagee  named  therein  for  the  pur- 
pose for  which  it  was  executed. 

"  The  presumption  is  that  the  notes  for  which  the  mortgage 
was  executed  as  collateral  had  not  been  paid,  and  the  burden 
of  proof  was  on  the  defendant  to  show  otherwise,  if  such  was 
the  fact. 

**The  order  of  the  General  Term  fehould  be  affirmed,  and 
judgment  ordered  for  the  plaintiff,  upon  the  stipulation,  with 
costs." 

Jaraea  Spencer  for  appellant. 

J.  Scmford  Potter  for  respondent. 

Pet*  Cv/riamh  opinion  for  affirmance  of  order  and  for  judg- 
ment absolute  against  defendant. 
All  concur. 
Judgment  accordingly. 


KoBEHT  J.  Gbavbs,  Respondent,  v.  Phoebb  L.  Soovil,  The 
Meboantile  Trust  Company,  Appellant. 

(Argaed  April  18,  1880;  decided  April  27,  1886.) 

John  S.  Sill  for  appellant. 

BefnQwnwn  Eetee  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  re  Petition  of  Bennbtt  J.  Kmo  et  al.,  to  vacate  an  afisess- 

ment. 

(Argued  April  18, 1886;  decided  April  27, 1886.) 

D.  J.  Deem  for  appellants. 

John  C.  Shaw  for  respondent. 

This  case  presented  the  same  question,  and  was  argued  and 
decided  with  In  lie  Petition  of  the  McmhaUoAh  Railroad 
Compa/ny  {a/rUey  p.  301). 


Amakda  Lbwis  et  al..  Respondents,  v,  Pbeson  D.  Ogdbn  et 
al.,  Appellants. 

(Sabmitted  April  14, 1886 ;  decided  April  27,  1886.) 

E,  Countryman  for  appellants. 

S.  D.  HdUiday  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed 


Nicholas  Ottenot,  Appellant,  v.  The  City  of  Buffalo,  Im- 
pleaded, etc.,  Bespondent. 

Charles  B.  Bauoh,  Appeflant,  i>.  The  Orrr  of  Buffalo,  Im- 
pleaded, etc.,  Bespondent. 

These  cases  presented  the  same  question,  and  were  argued 
and  decided  with  Bemvng  v.  The  (Xty  of  Bufalo  {ante^  p.  808)- 
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m  m    PoLTDOBB  DnoLOS,  Bespondent,  v.  William  T.  CmrNmaHAM 


^  '  et  al.,  Appellants. 


Where  a  broker,  employed  to  effect  a  sale  of  property,  has  foand  a  par- 
chaser  of  sufficient  responsibility  willing  to  take  upon  the  terms  named, 
he  has  performed  his  contract  and  is  entitled  to  his  commissions. 

If  a  broker  is  required  to  famish  the  yeudor  with  the  name  of  the  pur- 
chaser as  a  condition  precedent  to  his  right  to  recover  commissions,  when 
the  vendor  interposes  no  objection  on  tliat  ground  but  absolutely  dis- 
affirms the  sale,  he  thereby  waives  the  right  to  insist  upon  the  condition. 

(Argued  April  15, 1886 ;  decided  April  80,  1886.) 

This  action  was  brought  to  recover  commissions  alleged  to 
have  been  earned  by  plaintiflE  as  defendants'  broker,  in  effect- 
ing a  sale  of  a  quantity  of  prunes. 

The  following  is  an  abstract  from  the  opinion : 

^^  On  being  advised  thereof  (of  the  sale),  defendants  repu- 
diated the  contract  on  the  ground  that  the  plaintiff  had  no 
authority  to  sell  at  any  other  time  than  on  the  day  when  the 
contract  was  watered  into,  stating  that  they  were  not  sellers  on 
the  day  of  the  sale  under  seven  and  three^uarters  cents. 

"  The  defendants  insist,  that  the  telegram  sent  by  the  plain- 
tiff to  them  as  to  the  sale,  not  having  stated  the  name  of  the 
purchaser,  the  minds  of  the  parties  did  not  meet  and  no  valid 
contract  was  made  which  was  binding  on  the  parties.  We 
think  there  is  no  force  in  this  position.  No  such  objection  was 
taken  at  the  time  by  the  defendants,  and  had  it  been,  the  diffi- 
culty no  doubt  would  have  been  obviated  at  once  by  the  plain- 
tiff disclosing  the  name  of  the  purchaser.  Even  if  ordinarily 
a  broker  is  required  to  furnish  the  name  of  the  purchaser  as  a 
condition  precedent  to  his  right  to  claim  commissions  on  the  sale, 
as  the  defendants  interposed  no  objection  on  that  ground  and 
absolutely  disavowed  the  sale,  they  waived  the  right  to  insist 
upon  any  such  condition.  The  rule  no  doubt  is  that  when  a 
broker,  employed  to  effect  a  sale,  has  found  a  purchaser  will- 
ing to  take  upon  the  terms  named  and  of  sufficient  responsi- 
bility, he  has  performed  his  contract  and  is  entitled  to  the  com- 
missions agreed  upon,  and  the  rule  claimed,  that  the  minds  of 
the  parties  did  not  meet,  has  no  application." 
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Choffies  Ed/ward  Souther  for  appellant 

James  M.  Smith  for  respondent. 

Per  Owriam  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Hbnbt  R.  Lottnsbubt,  Respondent,  v,  Hbnbt  H.  Hatdebt, 

Appellant. 

(Sabmitted  April  16, 1886 ;  decided  April  80, 1888.) 

Henry  W.  Hayden  for  appellant. 

George  C.  HoU  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Hakasbah  Bbiggs  et  al.,  Appellants,  v.  Robert  L  Bbown, 

Respondent. 

(Argaed  April  15, 1886;  dedded  April  80, 1886.) 

L.  B.  BunneU  for  appellants. 

WUUa/m  Peet  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Lesteb  W.  Baboook,  Respondent,  v.  Thb  New  Toek  Central 
AND  Hudson  Rivbb  Bailboad  Company,  Appellant. 

(Submitted  April  16,  1886 ;  decided  April  80, 1886.^ 

jFhrbeSy  Brovm  <6  Tracy  for  appellant 

W.  E.  Gilbert  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jonathan  Champlin,  Respondent,  v.  The  Village  of  Penn 
Yan,  Appellant. 

(Submitted  April  16, 1886;  decided  April  80,  1886.) 
John  T.  Knox  for  appellant. 
John  CHUettSj  Jr.j  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Olaea  a.  Abbey,  Respondent,  v.  The  New  York  Central 
AND  Hm)soN  Rivbb  Railboad  Company,  Appellant. 

(Argued  April  16,  1886  ;  decided  April  80,  1886.) 

Albert  H,  Harris  for  appellant. 

John  H,  Whvte  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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MosTiMEB  E.  Serat,  Respondent,  v.  The  Utioa,  Ithaoa  and 
Elmira  Railwat  Company,  Appellant. 

A  wrongful  conversion  of  property  does  not  deprive  the  owner  of  his  title, 
he  may  transfer  the  title  to  another,  who,  upon  demand  and  ref asal-  of 
the  person  in  possession  of  the  property  to  surrender  the  same,  may 
maintain  an  action  against  him  for  a  conversion. 

(Submitted  April  16, 1886  ;  decided  AprU  80, 1886.) 

The  following  is  the  mem.  of  opinion  in  this  action: 
,  "  The  plaintiff  songht,  in  this  action,  to  recover  damages  for 
the  conversion,  by  the  defendant,  of  certain  trestle-works,  con- 
structed for  the  unloading  and  distribution  of  coal.  The  answer 
put  in  issue  the  material  allegations  of  the  complaint.  The 
trial  court  found,  upon  evidence,  to  the  sufficiency  of  which 
no  objection  is  made,  that,  prior  to  the  month  of  January 
1883,  a  copartnership  existed  between  the  plaintiff  Swift  and 
Seth  Serat,  under  the  name  of  the  Valley  Coal  Company ;  that 
it  constructed  a  trestle-work,  in  pursuance  of  a  contract  between 
the  firm,  the  defendant  and  a  [certain  other  railway  company, 
but  upon  such  conditions  that  the  materials  used  in  the  con- 
struction of  the  trestle-work  remained,  at  all  times,  the  personal 
property  of  the  firm,  with  the  right  to  remove  the  same  at  any 
time ;  that,  in  January,  1883,  the  defendant  wrongfully  took 
possession  of  the  materials  and  trestle-work  and  converted  them 
to  its  own  use ;  that  afterward,  on  the  lOth  of  July,  1883,  two 
of  the  copartners,  Seth  Serat  and  Swift,  assigned  and  trans- 
ferred to  the  plaintiff  their  right,  title  and  interest  in  the  ma- 
terial and  timber  used  in  said  trestle-work,  and  afterward,  be- 
fore the  commencement  of  this  action,  and  on  the  12th  of  July 
1883,  the  plaintiff  demanded  of  the  defendant  the  trestle-work 
and  materials  and  the  possession  of  the  same ;  that  the  defend- 
ant refused  to  give  up  the  works  or  the  material  thereof,  or  to 
allow  the  plaintiff  to  remove  the  same. 

"  The  learned  trial  judge  found  that  the  property  was  worth 

$1,500 ;  that  it  belonged  solely  to  the  plaintiff,  and  that  the 

defendant  was  guilty  of  a  conversion  in  refusing  to  allow  the 

plaintiff  to  remove  the  same  aa  demanded.     He,  therefore, 

SiCKBLs — Vol.  LVII.  86 
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directed  judgment  for  this  amonnt,  with  interest  from  the  12th 
of  July,  1883.    It  has  been  affirmed  by  the  General  Term. 

^'ITpon  this  appeal  the  appellant  raises  two  questions,  ^^ 
whether  there  can  be  a  second  conversion  of  property ;  seoondy 
whether  the  findings  of  fact  above  referred  to,  support  the  con- 
clusion of  law  made  by  the  trial  judge.  Neither  question  ad- 
mits of  doubt.  The  defendant's  wrongful  act  in  January, 
1883,  did  not  change  the  title  to  the  trestle-work,  and  although 
its  then  owners — ^the  Valley  Coal  Company — ^might  have  sued 
for  its  conversion,  they  did  not,  nor  were  they  bound  to  do  so. 
Instead  of  that,  two  of  its  three  owners  chose  to  sell  their  in- 
terest in  the  property  to  the  third,  and  he,  after  demand, 
brought  this  action.  The  previous  wrong  on  the  defendant's 
part  was  no  excuse  for  its  failure  to  surrender  the  property 
when  demanded,  and  the  action  was  well  brought  by  its  then 
owner.  As  against  the  defendant  at  any  rate,  the  property  has 
ceased  to  be  a  partnership  asset  For  any  thing  within  the 
record,  the  appeal  is  without  excuse,  and  the  judgment  should 
be  affirmed." 

Brown  <b  Amngtrong  for  appellant 

Qdhrid  L.  SmUh  for  respondent. 

Danfosth,  J.,  reads  for  affinnance. 
All  concur. 
Judgment  affirmed. 


Albsbt  M.  Kalbfleisoh  et  al.,  Respondents,  v.  The  Lokq 
IsLAim  Bailboad  Company,  Appellant 

(Argaed  Aprib27,  1886;  decided  April  80,  1886  ) 

Alfred  G.  Ohofpvn.  for  appellant. 

William  N.  Dykmcm  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Adolph  SofiLOBS  et  al..  Respondents,  v.  Abraham  Waljlach 
et  al.,  Appellants. 

(Argued  April  27,  1886;  decided  April  30,  1886.) 

Zeofiard  Brarmer  for  appellants. 

Alexmider  Blumenatiel  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


MioHAEL  J.  Dadt,   Bespondent,  v.  Thokas   MoOakn,  Ap- 
pellant. 

(Argued  April  27,  1886;  decided  April  30,  1886 

Nathaniel  G.  Moak  for  appellant 

JesHe  Johnson  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Samubl  K.  Sohwenk  et  aL,  Appellants,  v.  Robert  Naylob, 

Respondent. 

A  false  and  fraudulent  representation,  made  with  intent  to  deceive,  as  to 
material  facts  which  neceesarilj  affect  the  value  of  shares  of  stock  in  a 
corporation,  constitutes  a  cause  of  action  against  the  person  making  it, 
where  by  means  thereof  he  has  induced  another  to  purchase  such 
shares. 

It  is  not  essential  to  the  right  of  actk>n  that  the  money  advanoed  on  the 
faith  of  the  representation  was  paid  to  the  party  making  it,  for  his  in- 
div^idual  benefit;  his  liability  is  the  same,  although  the  money  was  ad- 

-  vaiiced  for  the  benefit  of  the  corporation. 

By  false  and  fraudulent  representations  on  the  part  of  defendant  as  to  the 
title  of  a  corporation  to  certain  real  estate  which  defendant  had  conveyed 
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to  the  corporation  by  warranty  deed,  plaintiff  was  indaoed  to  parchase 
a  portion  of  the  stock  of  the  corporation.  Defendant  had  in  fact  no  title 
to  a  portion  of  the  premises;  he  subsequently  acquired  title  but  conveyed 
it  to  a  third  person.  I^  an  action  to  recover  damages  for  the  fraud,  the 
court  nonsuited  the  plaintiff  upon  the  ground  among  others  that  by  the 
warranty  in  the  deed  the  corporation,  when  defendant  acquired  title,  be- 
came, by  estoppel,  the  owner  of  the  equitable  title  to  the  land  in  dispute, 
and  that  as  the  corporation  was  in  possession  there  could  be  no  bona  Jide 
purchaser  from  defendant.  The  evidence  as  to  possession  by  the  company 
was  indefinite.  EM,  that  such  a  ground  for  the  nonsuit  was  untenable; 
that  a  disputed  and  doubtful  equitable  title  was  not  the  equivalent  of 
the  clear  and  undisputed  legal  title  plaintiffs  had  the  right  to  require, 
and  that  it  was  error  to  hold  that  no  damages  could  be  sustained  by  the 
substitution  of  the  one  for  the  other  by  means  of  a  fraud. 

(Submitted  February  1,  1886;  decided  June  1,  1886.) 

This  action  was  brought  to  recover  damages  for  alleged 
fraudulent  representations  by  means  whereof  plaintiffs  were  in- 
dnced  to  purchase  from  defendant  two-thirds  of  a  mill  property 
in  Florida,  or  of  the  capital  stock  of  a  corporation,  to  which 
said  property  had  been  conveyed  by  the  defendant  who  was 
the  owner  of  all  of  the  capital  stock. 

The  alleged  false  representations  were  to  the  effect  that  the 
corporation  had  title  to  abo^jt  thirty-three  acres  of  land  in 
Florida,  having  thereon  a  large  and  valuable  saw-mill  with  a 
frontage  of  over  two  thousand  feet  on  Turtle  harbor,  with 
large  and  commodious  wharves,  that  it  was  the  owner  of 
a  dock  extending  in  length  two  hundred  and  fifty  feet,  and 
a  tramway  leading  from  the  mill  to  the  dock,  and  the  land 
upon  which  said  tramway  and  dock  were  situated,  which  dock 
and  tramway  were  necessary  for  the  successful  operation  of  the 
mill.  The  consideration  of  the  transfer  was  $15,000,  which  it 
was  agreed  was  to  be  used  by  defendant  in  operating  the  mill. 
The  complaint  alleged,  and  the  testimony  showed  that  the  lands 
of  the  corporation  only  included  a  small  portion  of  the  dock 
and  tramway,  and  did  not  inclnde  all  of  the  land  which  defend- 
ant represented  and  pointed  out  as  belonging  to  it.  At  the 
close  of  plaintiffs'  evidence,  the  court  on  defendant's  motion 
dismissed  the  complaint. 

The  following  is  an  extract  from  the  opinion : 
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"  The  judge  presiding  at  the  trial  granted  the  motion,  assign- 
ing as  reasons  that  the  representations  were  not  made  concern- 
ing the  stock,  but  concerning  the  length  of  the  water  front  and 
the  size  of  the  dock  ;  that  upon  these  representations  the  plain- 
tiflEs  parted  with  their  money,  not  to  the  defendant  for  his 
individual  benefit,  but  to  him  to  be  used  in  the  improvement 
of  the  company's  property,  and  the  money  was  so  used ;  that  it 
was  not  proved  that  all  the  representations  were  untrue,  and 
therefore  the  only  remedy  the  plaintiffs  had  was  to  rescind  and 
recover  back  their  money  on  a  tender  back  of  the  stock  ;  that 
they  could  not  sue  in  affirmance  of  the  contract  and  for  partial 
damages,  because  it  was  necessary  in  such  a  case,  as  in  the  case 
of  a  warranty,  that  the  false  or  fraudulent  representations  should 
have  been  made  concerning  the  article  for  the  inferiority  of 
which  the  recovery  is  sought ;  that  the  sale  in  this  case  was  of 
the  stock,  and  as  the  representations  were  not  made  concerning 
the  stock,  there  was  no  cause  of  action  for  false  and  fraudulent 
representations  ;  that  as  to  the  length  of  the  dock  the  plaintiffs 
could  see  for  themselves  before  they  parted  with  any  money 
and  need  not  have  been  misled,  and  as  to  the  deficiency  in  the 
water  front  the  evidence  was  insufficient  to  establish  the  fraudu- 
lent character  of  the  representations  at  the  time  they  were 
made,  as  the  parties  might  well  have  been  mistaken  as  to  the 
boundaries. 

"  We  think  that  although  the  interests  purchased  by  the  plain- 
tiffs were  conveyed  to  them  by  means  of  a  transfer  of  the  stock, 
the  contract  was  in  substance  for  a  sale  of  two-thirds  interest 
in  the  property,  the  defendant  representing  himseK  as  hold- 
ing the  entire  interest,  in  the  form  of  stock.  The  contract 
of  sale  states  in  terms  that  the  defendant  agrees  to  sell  and  the 
plaintiffs  agree  to  purchase  one  undivided  third  interest  each, 
in  ^  all  that  mill  and  machinery  therein,  unfinished  tug,  real 
estate  and  all  other  property  at  Apalachicola,  Franklin  county, 
Florida,  belonging  to  said  Naylor  on  the  following  terms.'  A 
list  of  the  property  was  furnished  and  attached  to  the  contract, 
and  one  of  the  conditions  was  that  the  property  in  the  list 
should  be  found  at  the  mill.  The  contract  recited  that  this 
property  was  represented  by  stock  in  the  company  which  had 
been  formed  for  the  purpose  of  operating  the  mill,  the  sole 
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control  of  which  was  in  the  hands  of  Nay  lor,  and  that  the  stock 
of  that  company  was  to  be  equally  divided  between  the  three 
parties.  That  mode  of  transferring  the  interests  sold  did  not, 
however,  change  the  substance  of  the  transaction,  which  w^  a 
sale  of  two-thirds  interest  in  the  property  described. 

"  It  is  quite  immaterial,  however,  whether  the  sale  was  of  the 
property  or  of  the  Qtock.  A  false  and  fraudulent  representation 
as  to  the  property  of  a  corporation,  of  material  facts  which 
necessarily  affect  the  value  of  shares  of  stock  therein,  consti- 
tutes a  cause  of  action  against  a  party  inducing  another  by 
means  of  such  fraudulent  misrepresentation  to  purchase  such 
shares  quite  as  sufficient  as  if  the  purchase  had  been  of  the 
property  of  the  company  with  regard  to  which  the  representa- 
tion was  made.  Nor  is  it  material  in  either  case  that  the  pur- 
chase-price of  the  property,  or  the  money  advanced  on  the 
faith  of  the  representation,  be  paid  to  the  party  making  it,  for 
his  individual  benefit.  If  known  to  be  false  and  made  with 
intent  to  deceive  and  defraud  the  person  who  is  thereby  induced 
to  pay  out  his  money,  the  person  guilty  of  the  fraud  is  liable 
to  respond  in  damages,  on  the  same  principle  on  which  one 
person  is  hdd  liable  in  damages  for  fraudulently  giving  a  false 
recommendation  by  which  another  is  induced  to  give  credit  to 
a  third  party. 

"  In  the  present  case,  however,  the  money  advanced  by  the 
plaintiffs  was  proved  to  have  been  paid  to  the  defendant,  and 
there  is  no  evidence  showing  what  disposition  he  made  of  it, 
but  even  if  he  did  expend  it  in  the  improvement  of  the  com- 
pany's property,  he  reaped  an  individual  benefit  to  the  extent 
of  at  least  one-third  of  it,  as  he  was  the  owner  of  one-third  of 
the  stock  of  the  company,  and  according  to  his  own  statements, 
the  effect  of  the  advance  was  expected  to  be  to  make  his  stock, 
whichj  without  the  improvements,  was  worthless,  yield  a  large 
profit,  and  he  had  a  strong  personal  interest  in  inducing  the 
plaintiffs  to  make  the  advance. 

"  The  next  ground  of  nonsuit  as  to  the  dock  cannot  be  sus- 
tained. The  plaintiff  Kilpatrick  saw  the  dock,  but  it  is  not 
correct  to  say  that  he  could  not  be  misled.  According  to  his 
testimony  he  was  misled.     What  he  saw  was  a  long  dock  run- 
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ning  southerly  from  the  mill,  with  a  tramway  extending  its  en« 
tire  length.  To  the  extent  of 'about  two  hundred  and  fifty 
feet  it  was  in  good  repair,  but  beyond  that  a  part  had  been  car* 
ried  away,  leaving  piles  still  standing,  and  beyond  the  two  hun- 
dred and  fifty  feet  the  defendant  pointed  out  to  him  a  water 
front  of  about  eight  hundred  feet  which  he  represented  to  be- 
long to  the  mill  property  and  to  be  on  the  mill  side  of  the  city 
line,  while,  according  to  the  defendant's  own  admission  to  the 
witness  Storkey,  only  about  fifty  feet  of  this  wharf  and  water 
front  belonged  to  the  company  and  the  rest  was  claimed  by  the 
defendant  to  belong  to  him  by  virtue  of  a  purchase  made  by 
him  subsequent  to  the  sale  to  the  plaintiffs,  and  for  this  prop- 
erty he  declared  to  the  plaintiffs,  in  1882,  that^  he  would  com- 
pel them  to  pay  $50,000,  and  stated  to  them  that  he  had  con- 
veyed it  to  another  party  to  prevent  them  getting  it. 

"  The  representation  on  which  the  property  was  sold  was  well 
calculated  to  mislead,  as  the  two  liundred  and  fifty  feet  of 
wharf  was  still  standing,  and  the  residue  of  the  water-front 
pointed  out  was  marked  by  physicaL  objects,  while,  as  testified 
to  by  Kilpatrick,  there  was  nothing  on  the  land  to  indicate  the 
city  line,  and  if.  he  had  examined  the  deed  from  the  plaintiff 
to  the  company,  put  in  evidence,  he  could  not  have  discovered 
from  its  description  any  thing  except  that  the  property  was 
bounded  on  the  south  by  the  city  line,  of  the  location  of  which 
he  knew  nothing  except  what  was  represented  by  the  defend- 
ant, the  description  in  the  deed  being  by  section  numbers. 
Kilpatrick  was  only  two  days  at  Apalachicola,  and  could  not 
be  presumed  to  know  the  location  of  the  city  line.  He  sug- 
gested to  the  defendant,  at  that  time,  that  he  would  like  to  em- 
ploy a  lawyer  to  examine  the  records,  but  the  defendant  said 
that  he  had  all  the  papers  straight,  and  it  was  all  right  and  he 
had  a  perfect  title  ;  that  he  had  paid  his  money  and  knew  what 
the  property  was.  Under  these  circumstances  we  are  of  opin- 
ion that  the  plaintiff  had  the  right  to  rely  upon  the  representa- 
tion of  the  defendant  as  to  the  extent  and  boundary  of  the 
property.  All  that  by  the  terms  of  the  contract  he  had  un- 
dertaken to  do  was  to  see  that  the  property  was  there  as  repre* 
sented.  He  saw  it  before  him,  but  was  not  bound  then  and 
there  to  examine  the  title,  especially  when  the  defendant  pro- 
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fessed  to  know  all  aboQt  it  and  the  extent  of  the  property. 
(  Whitney  v.  Allaire^  4  Denio,  554, 555 ;  Allaire  v.  Whitney,  1 
HilJ,  485;  Beardsley  v.  DunU&y,  69  N.  T.  577.) 

"  The  last  ground  of  nonsuit  was  that  as  to  the  deficiency  in 
the  water  front  the  evidence  was  insuflBlcient  to  establish  the 
frauduleat  character  of  the  representations  at  the  time  they 
were  made ;  that  the  difficulty  arose  from  the  boundary  line, 
and  as  to  that  the  parties  might  well  be  mistaken. 

"  We  think  that,  under  the  evidence,  this  was  eminently  a 
question  for  the  jury.  The  evidence  of  the  statement  of  the 
defendant  (which  the  jury  might  infer  was  made  for  the  pur- 
pose of  deterring  Kilpatrick  from  employing  a  lawyer),  that  he 
had  the  papers  all  straight  and  had  a  perfect  title  and  had 
paid  his  money* and  knew  what  the  property  was,  was  perti- 
nent to  this  point,  and,  coupled  with  the  facts  that  when  in 
September,  1881,  the  property  deficient  was  put  up  for  sale  in 
Florida  under  the  decree  of  the  Probate  Court,  he  knew 
enough  to  buy  it,  and  his  admission,  testified  to  by  Jldward  W. 
Kilpatrick,  that  he  knew  that  there  was  a  portion  of  the  land 
which  he  represented  to  the  plaintifis  as  belonging  to  the  prop- 
erty that  did  not  belong  to  it,  without  any  qualification  as  to 
the  time  when  he  had  such  knowledge,  his  taking  the  trouble 
to  consult  a  lawyer  when  he  bought  the  deficient  property  as 
to  whether  he  could  hold  it  against  the  company,  and  his  re- 
sorting to  the  plan  of  conveying  it  away  to  prevent  the  com- 
pany getting  it,  and  his  threat  to  compel  the  plaintiffs  to  pay 
$50,000  for  it.  These  circumstances,  unexplained  as  they  are 
in  the  case  as  now  presented  to  us,  tend  to  show  bad  faith  on 
the  part  of  the  defendant,  and  to  make  out  a  strong  chain  of 
evidence  for  submission  to  the  jury  on  the  questions  of  guilty 
knowledge  and  fraudulent  intent, 

"At  General  Term  a  new  and  different  ground,  not  assumed 
by  the  judge  at  the  trial,  was  taken  for  affirming  his  conclu- 
sion. The  principal  point,  not  already  answered,  was  that  the 
plaintiffs  had  not  shown  any  damage  from  the  false  representa- 
tions ;  that  there  was  no  proof,  and  the  description  in  the  deed 
from  Naylor  to  the  company,  unexplained,  did  not  show,  that 
the  land  in  dispute  was  not  contained  in  the  deed  ;  that  the 
company  was  in  possession  of  the  land  in  dispute  (which  fact 
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was  not  clearly  shown)  ;  that  there  was  no  substantial  testimony; 
that  the  company  did  not  own  the  two  thousand  feet  of  water 
front  and  the  wharf,  as  represented,  except  the  fact  of  the  sub- 
sequent purchase  by  Naylor. 

*'  These  points  are  sufficiently  answered  by  the  testimony  of 
Storking  and  the  admissions  of  Naylor,  but  the  main  ground 
taken  by  the  court  is,  that  by  the  implied  warranty  in  the  agree- 
ment of  purchase  of  November  11, 1880,  and  the  express  war- 
ranty in  the  deed  from  Naylor  to  the  company,  the  company 
became,  by  estoppel,  the  owner  of  the  equitable  title  to  the 
land  in  dispute,  and  that  the  consideration  of  the  last  convey- 
ance to  Naylor  having  been  paid  w^ith  the  money  of  the  com- 
pany, or  of  the  plaintiffs  (a  fact  of  which  there  was  no  proof) 
made  him  the  trustee  for  the  one  whose  money  was  paid  ;  that 
although  he  had  admitted  tliat  he  liad  conveyed  away  the  prop- 
erty, there  could  be  no  bona  fide  purchaser  from  him,  because 
the  possession  of  the  company  was  notice  of  its  rights,  and  the 
purchaser  would  take  subject  to  that  notice. 

"  This  seems  to  us  a  rather  strained  argument  by  which  to 
sustain  what,  upon  the  case  as  presented,  in  the  absence  of  any 
explanation,  the  jury  might  have  pronounced  a  gross  fraud. 

In  the  first  place,  the  evidence  as  to  possession  by  the  com- 
pany of  the  disputed  premises  is  very  indefinite.  It  does  not 
show  what,  if  any,  business  was  carried  on  at  the  mill,  or  to 
what  extent  the  company  was  in  possession  of  or  occupied 
the  water  front.  But  whatever  possession  there  was,  was 
through  Naylor,  who  did  not  leave  the  property  till  Decem- 
ber, 1881,  which  was  after  his  purchase  of  the  water  front.  Up 
to  that  time  ho  was  the  apparent  possessor  of  the  property,  and 
there  is  notliing  to  show  that  the  rights  of  the  company,  or 
that  lie  was  its  representative,  were  generally  or  at  all  known  in 
Apalachicola.  The  company  was  a  private  corporation  organ- 
ized in  New  York,  and  it  is,  to  say  the  least,  very  doubtful 
whether,  under  the  circumstances,  the  possession  of  Naylor 
would  be  notice  to  the  world  of  any  rights  but  his  own,  and 
whether  there  could  not  have  been  a  bona  fide  purchaser  from 
him.  To  hold  that  a  disputed  and  doubtful  equitable  title,  such 
as  is  suggested  in  the  opinion  of  the  General  Term,  is  equivar 
lent  to  a  clear  and  undisputed  legal  title,  and  that  no  damage 
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could  be  sustained  by  the  substitution  of  the  one  for  the  other 
by  means  of  a  fraud,  is  going  further  than  we  are  inclined  to 
foUow," 

A.  H.  Dyett  and  Joseph  Fetiretch  for  appellants. 

Wm.  B.  Putney  for  respondents. 

* 
Bapallo,  J.y  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


James  A.  Mobbis  et  al.,  Respondents,  v.  Thb  New  Yobk 
Obntbal  and  Hudson  Riveb  Railboad  Oompant,  Ap- 
pellant. 

(Aigued  March  1, 1886;  decided  Jane  1, 1886.) 

Samud  Homd  for  appellant. 

E.  Cowmt/ryinam,  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  FmoH,  J.,  dissenting. 

Judgment  affirmed. 


Henbt  Wehlb,  Appellant,  i;.  Albert  Eabutz,  Resoondent. 

(Aigued  March  3,  1886;  decided  Jane  1, 1886.) 

Samuel  Hcmd  for  appellant. 

A.  Simisy  Jr.y  for  respondent. 

Agree  to  affirm  ;  no  opmion. 
All  concur. 
Judgment  affirmed. 
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The  Fobtt-seoond  Stbbbt  and  Gband  Street  Febsy 
Railroad  Company,  Bespondent,  v.  The  TniBTY-FonRTH 
Street  Railroad  Company,  Appellant. 

(Argaed  March  16, 1886;  decided  Jane  1,  1886.) 

Joseph  S.  Auerbach  for  appellant. 

Frdmg  H.  Smith  for  respondent. 

Appeal  dismissed  on  opiuion  in  In  re  Thiriy-fowih  St.  R. 
R.  Go.  {anUj  p.  343). 


Matilda  W,  Stevens  et  al.,  Appellants,  v.  John  Webb,  Re- 
,  spondent. 

(Argued  March  26,  1886;  decided  Jane  1, 1886.) 

J.  Mitchell  Tyng  for  appellants. 

Francis  Lynde  Stetson  and  FramMvn  A.  Paddock  for  re- 
spondent. 

Agree  to  aflirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People,  ex  rel.  Oscar  J.  Brown,  Appellant,  v.  The 
Board  of  Supervisors  of  the  County  of  Onondaga, 
Respondent. 

(Argued  March  18,  1886;  decided  June  1, 1886.) 

Oscar  J.  Brown  appellant  in  person. 

Louis  Marshall  cfe  Norman  Hvne  for  respondent. 

Agree  to  affirm  on  opinion  of  Vann,  J.,  below. 
All  concur. 
Order  affirmed. 
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SuBAN  S.  FsAiiroELYN,  Appollaat,  v.  Long  Island  Cttt  et 
al.,  BespoDdents. 

(Argued  April  19, 1886;  decided  Jane  1.  1886.) 

Frank  E.  BlaohweU  for  appellant. 

J.  Ralph  Burnett  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabx  OTnKGBB  et  al.,  Respondents,  v.  Louis  Stbabbttbgeb,  i 

Appellant. 

(Submitted  April  19,  1886;  decided  Jane  1, 1886.) 

Damd  L.  WaUer  for  appellant. 

F.  R.  Mvnrath  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Williah  I.  Pres- 
ton, Assignee,  etc. 

(Aigued  April  19,  1886  ;  decided  June  1, 1886.) 

Charles  M.  HaU  for  appellant. 

Ira  Leo  Bamberger  for  respondent. 

Agree  to  affirm  ;  no  opini 
All  concur. 
Judgment  affirmed. 
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Chasles  Zuokbs,  Bespondeut,  v.  Geobgs  M.   Lynch.  Ap- 
pellant. 

(Argued  April  19,  1886;  decided  June  1, 1886.) 

Samud  Hand  for  appellant. 

John  D.  Townsend  for  respondent 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Alsxandeb  BoDBBUSy  Bospondent,  v.  Henbt  Loien,  Appel- 
lant. 

(Argaed  April  19, 1886;  decided  Jane  1, 1886.) 

John  H.  Baily  for  appellant. 

Alexander  Thmn  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  J.  Phblan,  Appellant,  v.  Edwabd  Sohbll,  Bespondent 

(Submitted  April  19.  1886;  decided  June  1,  1886.) 

P.  cfe  U.  Mitchell  for  appellant. 

Jwmes  Otis  Hoyt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed* 
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Thb  Emigbant  Industrial  Savings   Bank,  Respondent,  v. 
Thomas  J.  Olute^  Impleaded,  etc.,  Appellant 

(Submitted  April  19,  1886  ;  decided  June  1, 1886.) 

T.^ «/.  Clute^  appellant  in  .person. 

B.  Skaais  for  respondent. 

Agree  to  afSirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabtha  a.  Guddbn,  Bespondent,  v,  Thb  New  Yobk  Obn- 
TBAL  AND  HiTDsoN  BiYBB  Railboad  Company,  Appellant 

(Sabmitted  April  20,  1886 ;  decided  June  1,  1886*) 

Close  <&  Hobertaony  for  appellant. 

0.  Wheaton  and  W.  I.  Thorn  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Hbnbt  D.  TiroKBB,  Respondent,  v.  Eliza  A.  Staunton  et  aL, 

Appellsttits. 

(Argaed  April  20, 1886;  decided  June  1,  1886.) 
Alfred  Ely  for  appellants. 
Benry  D.  Tucker  respondent  in  person. 
Agree  to  affirm ;  no  opinion. 
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All  concur. 
Judgment  affirmed. 


James  A.  Mo^sb,  Bespondent,  v.  Matthew  P.*  Campbell, 

Appellant. 

(Argued  April  20, 1886;  decided  Jane  1,  1886.) 

Amasa  J.  Parker  for  appellant. 

Jacob  B.  Decker  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Gbrman-Amebioan  Bank,  Bespondent,  v.  Geobgbanna 
J.  GuENTHEB,  Appellant. 

(Argued  April  20,  1886 ;  dedded  June  1.  1886.) 

J.  S.  BofMr  for  appeUant. 

Addbert  Moot  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  Minoat  et  aL,  Appellants,  t;.  Henbt  B.  Hakboh  et  al., 

Respondents. 

The  restrictionfl  oontained  in  tbe  charter  of  the  village  of  Saratoga  Springs 
(g  61,  chap.  220,  Laws  of  1866)  against  the  expenditure  of  money  and  the 
creation  of  a  village  debt  were  sulysequently  repealed  as  to  the  water 
commissioners  of  said  village.  (Chap.  657>  Laws  of  1868;  chap.  768, 
Laws  of  1872.) 

(Argued  April  20,  1886  ;  decided  June  1, 1886.) 
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.  This  action  was  brought  by  plaintiffs,  as  tax  payers  of  the 
village  of.  Saratoga  Springs,  to  restrain  the  individual  defend- 
ants, as  water  commissioners  of  said  village,  from  carrying  out 
a  contract  with  defendant,  the  Holley  Manufacturing  Company, 
on  the  ground  that  the  debt  and  expenditure  thereby  incurred 
were  in  violation  of  the  village  charter. 

The  following  is  the  inein,  of  opinion  : 

"  The  restrictions  contained  in  the  charter  of  the  village  of 
Saratoga  Springs  (Laws  of  1866,  chap.  220,  §  61),  against  the 
expenditure  of  money  and  the  creation  of  a  village  debt,  were 
repealed  as  to  the  water  commissioners  of  the  village  by  subse- 
quent legislation  (Laws  of  1868,  chap.  567;  Laws  of  1872, 
chap.  763),  and  hence  the  debt  and  expenditures  complained 
of  in  this  case  were  legal  and  unassailable  by  the  plaintiffs. 
The  reasons  for  our  conclusions  are  so  well  stated  in  the  opin- 
ions delivered  at  the  Special  and  General  Terms  in  the  case  of 
People^  ex  rel.  v.  Lew*?/  (17  Week.  Dig.  116),  that  it  is  not 
required  that  they  should  be  re-stated  here. 

"  The  judgment  should  be  affirmed,  with  costs." 

Matthew  Sale  and  John  R.  Pv;tm.wm,  for  appellants. 

Eeek  Covoen  and  C.  S.  Lester  for  respondents. 

Easl,  J.,  reads  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Francis  J.  HanlIt ,  Respondent,  v.  Edward  Eoohe,  Appellant 

(Argaed  April  21,  1886;  decided  June  1,  1886.) 

John  P,  Beedy  Jr.,  for  appellant. 

JEdward  C.  Ripley  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Henbt  Austin,  Respondent,  v.  Jambs  Gillespie  et  al,  Ap- 
pellants. 

(Submitted  April  21, 1886;  decided  June  1, 1886.) 

D.  S.  BoUes  cfe  Son  for  appellants. 

Cwrey^  Jewell  <&  Rumsey  for  respondent. 

Agi'ee  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  afi^med. 


Oarolinb  Horton  et  al.,  Respondents,  v.  The  New  York  Oen- 
TBAL  AND  HuDsoN  RivEB  Railboad  C0MPANT9  Appellant. 

(Argued  April  31,  1886 ;  decided  June  1,  1886.) 

James  F.  Ohick  for  appellant. 

Addhert  Moot  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


AbtnieWakeman,  Respondent,  v.  Prbdebiok  Pauldino  Dodge 
et  al.,  Appellants. 

(Argued  April  28,  1886;  decided  June  1, 1886.) 

A.  B.  Dyett  for  appellants. 

A.  J.   Ycmderpod  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 

Judgment  affirmed. 
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John  Hiqoins,  Bespondent^  v.  John  Cambron  et  aL,  Appel- 
lants. 

(Argaed  April  28, 1886;  decided  June  1, 1886.) 

Allen  McDonald  for  appellants. 

John  TT.  Govef^  and  Joh/n  J.  Oleaaon  for  respondent. 

Agree  to  affirm ;  no  opinion 
All  concur. 
Judgment  affirmed. 


Jambs  J.  Cowdbey,  Respondent,  t?.  Samuel  Kbbfeb  et  aL,  Ap- 
pellants. 

(Argued  April  28,  1886;  decided  June  1,  1886.) 

William  B.  TiUlis  for  appellants. 

William  J.  Marvin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Elias  Q.  Hoeton,  Respondent,  v.  Coffin  S.  Beown,  as  Execu- 
tor, etc.,  Appellant. 

(Argued  April  28, 1886;  decided  June  1,  1886.) 

Samud  Hand  for  appellant. 

Ifathanid  C.  Moah  for  respondent* 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Henbt  Samson  et  al.,  Bespondcnts,  v.  Joseph  Fbbsdman,  Ap-     i^Towl 

pellant.  /^  ^1 

It  seems  an  account  stated  is  not  conclusive  npon  either  party ;  it  is  simply 
prima  fade  correct  and  may  be  impeached  for  fraud  or  mistake. 

It  seems  also,  in  an  action  upon  an  account  for  goods  sold,  defendant  may 
recoup  damages  for  breach  of  warranty  where  he  can  show  that  subse- 
quent to  the  stating  of  the  account  he  discovered  that  the  goods  were 
not  up  to  the  warranty. 

(Argued  September  28, 1886;  decided  June  1, 1886.) 

The  following  is  the  opinion  in  this  action : 
"  This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  upon  an  account  stated.     The  answer  to  the  complaint  is 
substantially  a  general  denial. 

"  There  is  not  mnch  dispute  about  the  facts  and  they  are 
substantially  as  follows :  The  plaintiffs  were  partners  carrying 
on  a  business  in  England,  and  the  defendant  was  a  merchant 
doing  business  in  the  city  of  New  York.  At  various  times  during 
the  years  18S0  and  1881  the  plaintiffs  and  defendant  had  dealings 
with  each  other  consisting  of  sales  of  merchandise  by  plaintiffs 
to  defendant,  on  credit,  and  of  sundry  payments  to  plaintiffs  by 
defendant  on  account  thereof.  On  the  Ist  of  July,  1880,  there 
was  a  balance  due  the  plaintiffs  from  the  defendant,  upon  their 
dealings,  of  £1,440  11«.  4^,  sterling,  and  on  the  twenty-seventh 
day  of  the  same  month,  the  plaintiffs  shipped  to  the  defendant, 
upon  his  order,  nine  cases  of  goods,  which  reached  New  York  on 
the  ninth  of  August  and  were  put  in  the  custom-house.  These 
goods  were  invoiced  at  the  agreed  price  of  £679  Ss.  6^,  and 
were  taken  from  the  custom-house  by  the  defendant  as  follows : 
Four  cases  October  4,  1880,  and  one  case  at  each  of  the  follow- 
ing dates  in  1881 :  May  26,  August  27,  September  6,  October 
5  and  November  5.  On  the  4th  day  of  January,  1881,  the 
plaintiffs  sent  to  the  defendant,  by  mail,  a  written  statement  of 
their  account  against  him,  in  which  he  was  cliarged  with  the 
balance  due  plaintiffs  July  first,  and  the  invoice  of  goods  ship- 
ped July  twenty-seventh  and  some  items  of  interest  and  expen- 
ses, and  he  was  credited  with  two  payments  of  £500  each  made 
in  August  and  November,  and  which  showed  a  balance  due  the 
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plaintiffs  of  £1,169  and  8^.  The  accoant  was  inclosed  in  a  letter 
in  which  the  defendant  was  requested  if  he  found  it  correct  to 
carry  the  balance  forward  to  the  new  account  in  conformity, 
and  to  return  the  conformation  inclosed,  which  was  as  follows : 
*I  beg  to  acknowledge  the  receipt  of  your  account  current, 
showing  a  balance  of  £1,160  Sdy  per  Slst  December,  1880,  in 
your  favor,  which  I  transfer  to  the  new  account  in  conformity.* 

"  [Date  and  signature.] 

"  The  defendant  received  these  papers  by  mail  in  due  course, 
but  did  not  sign  or  return  the  proposed  conformation.  Subse- 
quently the  agent  of  the  plaintiffs,  in  the  city  of  New  York, 
called  upon  the  defendant  in  reference  to  the  account,  and  on 
one  of  the  occasions,  the  defendant  told  him  that  he  had  re- 
mitted the  whole  amount  of  the  account  except  about  £40  due 
for  interest,  and  that  he  had  requested  of  plaintiffs  a  statement. 
After  receiving  the  account  on  the  15th  day  of  January,  1881, 
the  defendant  sent  to  the  plaintiffs  £500,  which  he  requested 
to  have  placed  to  his  credit.  On  the  twenty-firat  day  of 
February,  he  sent  to  them  another  sum  of  £500,  and  requested 
to  have  the  same  placed  to  his  credit,  and  in  his  letter  inclosing 
the  draft,  he  said  :  *  There  are  still  a  few  pounds  due  you,  pro- 
viding the  goods  still  on  hand  (and  I  have  quite  a  lot  there 
still  from  your  shipments),  are  up  to  the  contract.  I  shall  with- 
draw them  shortly  and  determine  all  about  it.'  On  the  twenty- 
third  day  of  March  he  wrote  a  letter  to  the  plaintiffs,  notifying 
them  that,  upon  investigation,  the  entire  invoice  of  goods 
shipped  July  twenty-seventh  was  inferior  to  the  samples  upon 
which  the  goods  were  bought,  and  that  he  demanded  as  dam- 
ages £847 14«.  Id,  and  that  the  goods  were  held  subject  to  their 
order  on  the  payment  of  that  sum.  The  defendant  at  no  time 
disputed  the  correctness  of  the  account,  and  never  made  any 
objection  thereto  except  the  one  stated  in  his  letter  of  March 
twenty-third. 

"  The  sole  question  for  our  determination  is  whether  there 
was  an  account  stated.  We  think  the  court  at  General  Term 
did  not  err  in  holding  there  was  The  goods  had  been  subject 
to  the  control  and  inspection  of  the  defendant  for  five  months 
before  he  received  the  account.  He  had  had  four  cases  of  them 
in  his  actual  possession  for  three  months.     The  account  was  a 
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short  one  composed  of  few  items.  Immediately  after  its  receipt, 
he  paid  £500  thereon,  a  portion  of  which  was  necessarily  appli- 
cable to  the  goods  last  shipped.  More  than  a  month  later,  he 
sent  another  payment  upon  the  account  in  which  he  acknowl- 
edged that  there  was  a  balance  still  due,  provided  the  goods 
•still  on  hand  were  *  up  to  the  contract.' 

"  There  was  no  express  agreement  upon  the  account  by  a  mu- 
tual looking  over  the  same.  But  the  law  raises  from  such  facts 
an  implied  agreement  to  the  correctness  of  the  account.  {Loch- 
wood  V.  Thome,  18  N.  T.  285,  292;  Stenton  v.  Jerome,  54  id. 
480, 484 ;  Quincey  v.  White,  03  id.  370, 377 ;  IToung  v.  IliU,  67 
id.  162,  172 ;  Sharkey  v.  Mamjield,  90  id.  227.)  An  account 
thus  stated  is  not  conclusive  upon  either  party,  but  is  simply 
prima  fade,  presumptively  correct  and  may  be  impeached  for 
any  error  induced  by  fraud  or  mistake.  Even  by  what  was 
said  in  the  letter  containing  the  last  payment,  the  defendant 
asserted  that  the  account  waq  correct,  and  the  only  right  he  re- 
served was  to  impeach  it  if  the  goods  were  not  up  to  the  con- 
tract. That  right  he  would  have  had  if  it  liad  not  been  ex- 
pressly reserved.  If  he  could  show  that,  upon  subsequent  ex- 
amination, he  discovered  for  the  first  time  that  the  goods  were 
not  up  to  the  contract,  he  could  have  alleged  the  facts  in  his 
answer,  and  have  recouped  his  damages.  The  plaintiffs  did 
not  place  the  defendant  at  a  greater  disadvantage  by  suing  him 
upon  an  account  stated  than  they  would  if  they  had  sued  him 
upon  an  open  account  for  the  goods  sold,  claiming  the  balance 
due,  because  by  neither  form  of  action  could  they  cut  off  his 
counter-claim  for  breach  of  warranty,  which  was  the  only  de- 
fense left  to  him,  the  goods  having  been  received  by  him. 

"  A  stipulation  appears  in  the  record  allowing  the  defendant 
to  amend  his  answer  by  setting  up  his  damages,  or  to  commence 
an  action  to  recover  his  damages,  plaintiffs'  attorney  agreeing 
to  accept  service  of  process  in  such  action,  that  action  and 
this  to  be  tried  at  the  same  time  before  the  same  referee.  The 
defendant  did  not  avail  himself  of  that  stipulation,  and  it  is, 
therefore,  a  just  inference  that  he  had  no  cause  of  action  against 
the  plaintiffs,  and  that,  therefore,  no  injustice  has  been  done  to 
him  by  holding  that  there  was  a  stated  account,  and  thus  that 
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the  balance  claimed  .was  prima  faoie  presumptively  due  the 
plaintiffs. 

"  We  think  the  order  of  the  General  Term  should  be  af- 
firmed, and  judgment  absolute  ordered  against  the  defendant 
with  costs. " 

MehiUe  H,  Regensherger  for  appellants. 

James  Dunne  for  respondent. 

Eabl,  J.,  reads  for  affirmance  of  order  and  for  judgment 
absolute  against'defendant  on  stipulation. 
All  concur. 
Order  affirmed,  and  judgment  accordingly. 


Mart  O'Connor,  Respondent,  v.  Lawbbnob  Conzkk,  Ap- 
pellant. 

(Argued  April  28, 1886 ;  decided  Jane  1, 1886.) 

The  simple  question  presented  herein  was  as  to  whether  the 
evidence  was  sufficient  to  sustain  the  judgment. 

Nathaniel  O.  Moak  for  appellant. 

Cha/rles  J.  Patterson  for  respondent 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed 


In  the  Matter  of  the  Application  of  DAVm  W.  SoHooKttASSfi, 
a  creditor,  for  Letters  of  Administration,  etc. 

(Submitted  April  26, 1886;  decided  June  1,  1886.) 
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Sidryey  E.  SheCboume  for  appellant. 

Fisher  A.  Baker  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabt  p.  Mubdfbldt  et  al.,  Appellants,  v.  The  New  Tobk, 

West  Shobb  and  Buffalo  Railway  Company,  Respond-      ioelosi 

^  120     381 


(Argued  April  d6, 1886;  decided  June  1,  1886.) 

This  action  was  brought  to  compel  the  specific  performance 
of  a  covenant  in  a  deed,  by  which  defendant  agreed  to  con- 
struct and  maintain  a  passage-way  under  its  railway.  AJso  to 
recover  damages  for  alleged  trespasses.  As  to  the  first  cause 
of  action  the  court  say : 

"In  view  of  the  difficulty  in  constructing  a  useful  passage 
under  the  railroad,  and  the  inutility  to  plaintiffs  of  such  pas- 
sage if  constructed,  it  was  certainly  within  the  discretion  of  the 
court  below,  in  the  exercise  of  its  equitable  jurisdiction,  to 
deny  specific  performance  of  defendant's  contract  to  coDStrnct 
the  passage,  and  leave  the  plaintiffs  to  their  remedy  for  dam- 
ages for  breach  of  the  covenant.  {Trustees  of  Columbia  Col- 
lege V.  Thaioher,  87  N.  T.  811.) " 

As  to  the  second  cause  of  action  the  court  held  there  was  no 
evidence  of  any  trespasses  committed  by  defendant ;  also  that 
but  one  of  the  plaintiffs,  who  was  tenant  for  life  (the  other 
plaintiffs  owning  the  remainder),  was  entitled  to  damages,  if 
any  had  been  proved. 

K  A.  Brewster  for. appellants, 

A.  S.  Cassedy  for  respondent. 


1144  tm 
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Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed 


George  T.  Bindub,  Eespondenc,  v.  Frank  Timont,  Appel- 
lant. 

(Argued  April  26,  1886;  decided  June  1,  1886.) 
Francis  Larhin  for  appellant. 
Cephas  JBrainerd  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Geobge  W.  Watson,  Respondent,  v.  Hoopeb  C.  Babrett, 

Appellant 

(Argued  April  26,  1886 ;  decided  June  1,  1886.) 
Joseph  A,  Shoudy  for  appellant. 

Theodore  F.  Miller  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


^     -I       In  the  Matter  of  the  Application  of  the   New  York,  Lack  a* 

^\^  kg\  WANNA   AND  WeSTERN    RaILWAT    CoMPANY. 

(Argued  April  27»  1886 ;  decided  June  1,  1886.) 
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This  was  aa  appeal  from  an  order  of  General  Term  modify- 
ing, and  affirming  as  modified,  an  order  of  Special  Term  remov- 
ing commissioners  appointed  to  appraise  lands  of  Harriet  Ben- 
nett. 

The  proceeding  was  instituted  in  pursuance  of  a  written 
contract  between  the  petitioner,  the  railway  company,  and  the 
appellants,  bearing  date  the  24th  day  of  May,  1883.  By  that 
contract  the  railway  company  agreed  to  purchase  of  the  appel- 
lant, Harriet  A.  Bennett,  the  property  known  as  the  Union- 
elevator  at  Buffalo,  and  with  due  diligence  to  take  proceedings 
under  the  general  railroad  law,  for  the  purpose  of  ascertaining 
the  value  of  the  premises  and  of  the  erections  thereon,  and  the 
compensation  to  be  paid  therefor,  and  of  obtaining  the  title  in 
•fee  thereto.  It  was  stipulated  in  the  contract  that  Nelson  K. 
Hopkins,  Kobert  Dunbar  and  Brigham  Clark  should  be  ap- 
pointed commissioners  in  said  proceedings,  to  ascertain  the 
compensation  which  ought  justly  to  be  made  by  the  company 
to  the  party  or  parties  owning  or  interested  in  said  property, 
and  tliat  the  decision  of  the  majority  of  them  should  be  binding 
on  both  parties.  It  was  further  mutually  agreed  that  the  said 
commissioners  should  be  governed,  in  estimating  said  valuation 
and  compensation,  by  the  rules  of  law  applicable  to  proceedings 
under  said  statutes  ("  excepting  as  they  might  be  nioilified  by 
this  agreement "),  and  that  all  rights  of  appeal  given  by  law 
should  be  reserved  to  either  party.  It  was  expressly  a<]^reed 
that  in  said  proceeding  no  damage  should  be  allowed  because 
of  injury  to  the  Bennett  elevator  property,  or  any  adjoining  or 
adjacent  premises,  or  any  compensation  allowed  for  any  thing 
except  the  actual  value  of  the  premises  and  property  described 
in  the  agreement.  That,  in  ascertaining  the  compensation  to 
be  allowed,  the  commissioners  should  "  take  into  consideration 
the  capability  of  the  premises  and  property  for  any  use  what- 
'ever,"  and  that  they  should  determine  such  compensation  with- 
out delay,  and  upon  their  own  knowledge  and  information,  as 
well  as  upon  such  evidence  as  might  be  produced  before  them. 

The  contract  then  went  on  to  provide  that  the  value  finally 
arrived  at  in  said  proceeding  should  "  be  the  fixed  purchase- 
price"  to  be  paid  by  the  railway  company.  It  prescribed  the 
SiCKELS  — Vol.  LVIL  89 
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time  of  payment  and  of  delivery  of  possession,  and  also  pro- 
vided for  the  execution  and  delivery  by  the  appellant,  Harriet 
A.  Bennett,  to  the  company  of  a  deed,  with  covenants  of  seizin 
and  for  quiet  enjoyment,  conveying  a  perfect  title  to  the 
premises,  except  as  to  certain  incumbrances,  for  which  allow- 
ance was  to  be  made  out  of  the  puirchase-money.  The  contract 
contained  further  stipulations  respecting  mutual  accommoda- 
tions in  the  use  of  their  docks  by  the  Union  elevator  and  Ben- 
nett elevator  properties,  and  various  other  stipulations,  not  af- 
fecting the  main  question  presented  upon  this  appeal,  but  to 
which  it  may  be  necessary  incidentally  to  refer. 

The  proceeding  for  the  appraisement  of  the  property 
agreed  to  be  sold  was  instituted  by  the  railway  company  as  it 
had  agreed,  and  in  October,  1883,  in  that  proceeding  thus  in-* 
stituted,  an  order  was  made  by  the  Supreme  Court  at  Special 
Term,  in  the  foarth  department,  appointing  the  three  gentle- 
men, named  in  the  contract,  commissioners  to  appraise  the 
property.  They  made  a  report  in  January,  1884,  fixing  the 
compensation  to  be  paid-  at  the  sum  of  $469,375,  which  report 
was  confirmed  at  Special  Term,  but  on  appeal  by  the  company 
to  the  General  Term,  the  order  of  confirmation  was  reversed, 
and  the  commissioners'  report  was  set  ajside.  On  that  appeal 
an  effort  was  made  by  the  railway  company  to  have  new  com- 
missioners appointed,  but  the  Supreme  Court  refused  that  relief 
on  the  sole  ground  that  it  had  not  the  power  to  grant  it  be- 
cause the  parties  had  by  their  contract  agreed  upon  the  commis- 
sioners. 

From  that  decision  the  railway  company  appealed  to  this 
court  and  the  decision  was  sustained.  (98  N.  Y.  447.)  The 
case  then  went  back  for  a  rehearing  before  the  same  commis- 
sioners and  while  that  rehearing  was  pending  before  them,  the 
railway  company  made  a  motion  to  the  court  at  Special  Term 
to  vacate  the  order  appointing  the  commissioners  on  the  ground 
of  alleged  misconduct  on  their  part.  The  allegations  of  mis- 
conduct contained  in  the  moving  papers  were  of  two  classes, 
one  of  which  was  not  sustained  and  was  not  in  question  here;  the 
other  was,  in  substance,  that  Commissioners  Dunbar  and  Clark 
on  the  second  hearing  declined  to  be  governed  by  the  opinion 
of  Bradley,  J.,  who  delivered  the  opinion  of  the  Gteneral 
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Term  on  the  appeal  from  the  order  confirming  the  report  of 
the  commissioners.  This  refusal  was  regarded  by  the  conrt 
below  as  misconduct  which  justified  it  in  vacating  the  appoint- 
ment of  commissioners,  and  thus  necessarily  terminating  the 
proceeding.  In  this  opinion  the  learned  judge  laid  down  the 
rule  that  the  owners  were  entitled  to  be  allowed  the  fair  market 
value  of  the  property,  and  that  that  was  the  basis  on  which  the 
estimate  should  be  made  and  allowed,  by  the  witnesses  and  the 
commission. 

On  the  second  hearing  before  the  commissioners  evidence  of 
David  S.  Bennett  was  received  of  a  valuation  based  upon  the 
probable  earnings  of  a  new  elevator  of  a  certain  capacity  if  erected 
on  the  lot  in  question,  based  upon  the  past  earnings  of  two  ele- 
vators which  were  named,  and  upon  projected  connections  with 
lines  of  transportation.  After  the  examination  of  this  witness 
had  been  concluded  the  counsel  for  the  railway  company  moved 
to  strike  out  his  testimony  so  far  as  it  assum^  to  give  a  value, 
in  dollars,  to  the  property  in  question.  The  grounds  of  the 
motion  were  specified,  one  of  them  being  that  the  testimony  on 
which  the  estimate  was  founded  was  inoperative  and  worthless 
under  the  decision  of  the  General  Term.  The  motion  was  denied, 
Commissioner  Hopkins  being  in  favor  of  striking  it  out.  Com- 
missioners Clark  and  Dunbar  of  retaining  it.  Commissioner 
Dunbar  saying  that  he  was  inclined  to  receive  the  evidence  and 
give  it  the  weight  which  he  thought  proper. 

The  question  was  raised  at  other  stages  in  the  case,  and 
finally  the  commissioners  were  requested  by  the  counsel  for  the 
railway  company  to  rule  on  three  propositions,  viz. : 

"  First.  There  cannot  be  taken  into  consideration  in  arriving 
at  the  value  of  the  property  the  probabilities  of  a  connection 
with  the  railroad  of  the  petitioner  as  one  element  affecting  that 
value. 

"  Second.  That  the  opinion  of  the  General  Term  in  the  pro- 
ceeding is  controlling  upon  the  commissioners  as  to  the  princi- 
ples which  should  govern  them  in  making  their  award. 

"  Third.  That  the  measure  of  the  award  is  the  fair  market 
value  of  the  property  as  it  was  at  the  date  of  the  contract." 

Commissioner  Dunbar  announced  that  he  did  not  consider 
himself  bound  by  the  Supreme  Court  decision,  but  did  con- 
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sider  hiraseK  boand  and  sworn  to  ascertain  and  determine  the 
compensation  which  ought  justly  to  be  made  by  the  company 
to  the  party  or  parties  owning  or  interested  in  the  property, 
and  that  he  considered  himself  bound  to  do  justice  between  the 
parties,  and  as  much  justice  to  the  railroad  company  as  to  Mr. 
Bennett,  a3  far  as  he  knew.  Commissioner  Clark  concurred 
with  Commissioner  Duabar.  This  decision,  it  clearly  appeared, 
had  reference  to  that  part  of  the  opinion  which  held  that  the 
basis  of  the  appraisal  was  the  market  value  of  the  property. 

The  court  here  say:  "The  question  for  determination  is, 
whether  the  commissioners,  in  declining  to  hold,  in  advance  of 
any  appraisal,  that  they  were  concluded  on  the  point  referred 
to,  were  guilty  of  misconduct,  which  authorized  the  court  be- 
low to  vacate  the  order  appointing  them,  and  thus  terminate 
the  proceeding. 

"  In  respect  to  these  matters,  the  position  of  the  commissioners 
was  peculiar.  They  were  not  acting  merely  as  officers  of  the 
court,  owing  their  appointment  solely  to  it,  but  they  had  been 
selected  by  the  solemn  contract  of  the  parties,  and  that  con- 
tract established  the  principles  by  which  they  should  be  gov- 
erned in  making  the  appraisement.  After  the  decision  of  the 
General  Term  on  the  first  appeal  had  been  pronounced,  the 
case  had  come  before  this  court,  and  it  had  adjudged  that  the 
provisions  of  the  contract,  so  far  as  they  bound  the  parties, 
were  binding  upon  the  court  in  carrying  the  contract  into 
effect.  Even  if  it  should  be  conceded  that  the  court  had  it 
originaUy  in  its  power  to  decline  to  lend  its  aid  to  the  carrying 
out  of  the  contract,  by  refusing  to  appoint  commissioners,  and 
thus  disabling  the  company  from  taking  the  first  step  which 
was  essential  to  give  vitality  to  the  contract,  it  does  not  follow 
that  after  the  court  had  entertained  the  proceeding  and  set  the 
machinery  in  motion  by  which  rights  had  accrued  to  the  par- 
ties, it  could,  of  its  own  volition,  or  in  its  mere  discretion,  ter- 
minate those  proceedings,  or  require  them  to  be  conducted  m 
a  different  manner  or  on  different  principles  from  those  which 
had  been  agreed  upon. .  On  the  former  appeal  to  this  court  it 
was  held  that,  notwithstanding  the  right  of  appeal  was  reserved 
to  the  parties,  and  notwithstanding  that  the  statute  authorized 
the  court  in  ordinary  cases,  on  the  first  appeal,  not  only  to  set 
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aside  the  award  of  the  commissioners,  but  to  appoint  new  com- 
missioners, yet  that,  in  this  case,  it  could  not  exercise  the  power 
to  change  the  commissioners,  because  that  would  be  a  violation 
of  one  of  the  terms  of  the  contract.  The  same  principle  ap- 
plies in  respect  to  the  rules  which  should  govern  the  commis- 
sioners in  making  their  appraisement.  The  contract  provided, 
in  that  respect,  that  tliey  should  be  governed  by  the  rules  of 
law  applicable  to  proceedings  under  the  statute,  eoBoept  as  tiiey 
might  he  modified  hy  the  contract.  One  of  these  modifications 
was  that  no  damages  should  be  allowed  because  of  injury  to 
the  adjacent  premises.  Could  it  be  seriously  argued  that  the 
court  could,  at  the  instance  of  the  property-owners,  have  re- 
quired the  commissioners  to  allow  such  damages,  because  the  * 
statute  authorizes  their  allowance,  or  that  it  would  be  misconduct 
on  their  part,  which  would  authorize  their  removal,  to  refuse  to 
make  such  allowance  if  the  court  had,  at  some  previous  stage 
of  the  case,  decided  that  it  was  proper  ?  Assuming  that  the 
learned  counsel  for  the  company  is  right  in  claiming  that  the 
general  rule  in  condemnation  proceedings  is  as  he  asked  the 
commissioners  to  hold,  *  that  the  measure  of  the  award  was 
the  fair  market  value  of  the  property  as  it  was  at  the  date  of 
the  contraat^^  and  that  this  was  a  correct  rendering  of  the 
opinion  of  the  General  Term,  we  come  back  to  the  question, 
whether  the  commissioners  were  bound  so  to  decide  in  this 
case,  in  the  face  of  the  express  stipulation  of  the  contract, 
^  that  in  ascertaining  and  determining  the  compensation  to  be 
allowed,  the  said  commissioners  shall  take  into  consideration  the 
capability  of  the  premises  and  property  for  any  use  whatever, 
and  that  they  shall  determine  such  compensation  upon  their 
own  knowledge  and  information  as  well  as  upon  such  evidence 
as  may  be  produced  before  them.'  This  language  is  much 
more  comprehensive  than  'the  market  price'  or  *  market 
value '  of  the  premises  at  the  date  of  the  contract,  and  shows 
that  the  real  value  was  to  be  ascertained,  predicated,  not  merely 
upon  the  condition  of  the  property  as  it  was  at  the  date  of  the 
contract,  or  the  uses  to  which  it  was  devoted  at  that  time,  but 
upon  its  capabilities  for  any  use  whatever,  and  would  fairly 
admit,  as  an  element  of  value,  evidence  of  the  improvements  of 
which  it  was  capable  and  of  the  revenues  which  might,  with 
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reasonable  certainty,  be  expected  to  be  derived  from  the 
development  of  those  capabilities.  .  The  peculiar  nature  of  the 
property  might  be  such  that  it  had  no  fixed  market  value,  and 
the  parties,  therefore,  agreed  that  the  commissioners,  who  were 
persons  of  experience,  acquainted  with  the  means  of  rendering 
property  of  that  description  available,  might  take  into  con- 
sideration what  it  was  capable  of  yielding  with  reasonable  and 
judicious  development  and  management.  Of  course,  as  just 
and  reasonable  men,  it  would  not  be  expected  that  they  would 
calculate  as  certainties  profits  which  were  speculative  and  con- 
tingent or  variable,  but  the  language  of  the  contract  certainly 
implies  that  they  were  not  to  be  confined  in  their  estimate  to 
•  the  sum  which  it  could  be  proved  the  property  would  bring  if 
exposed  for  sale  in  the  public  market,  or  to  a  valuation  based 
upon  sales  of  other  property  in  the  vicinity.  They  were 
selected  aud  agreed  upon  by  the  parties  as  competent  judges  of 
the  real  value  of  property  of  the  description  which  was  the 
subject  of  inquiry,  and  it  is  not  to  be  assumed  that  they  would 
omit  to  make  due  allowance  for  contingencies  and  uncertainties, 
and  to  properly  weigh  the  evidence  in  connection  with  their 
own  knowledge  and  information,  to  which,  by  the  terms  of  the 
contract,  they  were  expressly  authorized  to  resort ;  and  we  are 
of  opinion  that,  under  the  peculiar  circumstances  of  this  case, 
it  could  not  be  held  to  be  misconduct  in  them  to  refuse  to  com- 
mit themselves  in  advance  to  a  rule  of  decision  which  would 
exclude  from  their  consideration  matters  to  which  it  was 
expressly  agreed  they  might  have  reference  in  reaching  a 
result. 

"  There  is  nothing  in  the  case  to  show  that,  in  declining  to  de- 
cide as  required  by  the  counsel  for  the  company,  they  intended 
to  be  disrespectful  to  the  court  or  arbitrarily  to  overrule  the 
opinion  referred  to,  or  to  be  contumacious  or  perverse,  but  on 
the  contrary,  it  would  rather  seem  that  they  intended  consci- 
entiously to  perform  their  duty  conformably  to  the  contract 
under  which  they  were  appointed. 

"  The  contract  was  one  which  secured  advantages  to  both 
parties,  in  return  for  rights  which  they  surrendered.  The 
railroad  company  evidently  desired  to  acquire  the  property,  and 
if  it  had  been  compelled  to  resort  to  proceedings  in  invUum  it 
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would  have  been  open  to  the  owners  to  resist  them,  and  to  con- 
test the  questions  whether- the  property  was  required  for  rail- 
road purposes,  and  whether  the  railroad  company  could  in  any 
event  acquire  more  than  a  right  of  user.  These  points  the 
owners  surrendered  by  covenanting  to  give  a  deed  in  fee  con- 
veying a  perfect  title  with  covenants  of  seizin  and  quiet  enjoy- 
ment, which  no  law  could  have  compelled  them  to  do.  They 
also  abandoned  their  claim  for  damages  to  adjacent  property, 
which  the  law  would  have  allowed,  and  they  also  agreed  to 
withdraw  the  suits  which  they  were  then  prosecuting  against 
the  company  in  relation  to  Dark  Basin  aUey,  and  to  assign  to 
the  company  all  their  rights  in  that  alley ;  also  to  convey  to 
the  company  all  theirrightsinlandsinand  adjoining  the  Evans 
ship  canal,  which  the  company  were  at  the  time  seeking  to  ob- 
tain by  proceedings  under  the  railroad  law.  Various  other 
arrangements  for  the  mutual  convenience  of  both  parties  were 
provided  for  in  the  contract,  and  the  whole  was  based  upon  the 
assurance  of  a  just  compensation  being  made  for  the  Union 
elevator  property  by  having  it  appraised  by  three  gentlemen  of 
experience,  agreed  upon  by  the  parties,  who  were  to  value  the 
property  in  the  manner  provided  by  the  contract.  To  require 
those  arbiters  to  adopt  any  different  rule  of  valuation,  after  the 
contract  had  been  partly  performed,  and  wheu  the  company  was 
in  the  enjoyment  of  some  of  the  benefits  which  were  to  be 
granted  to  them  on  its  performance,  would  be  a  subversion  of 
the  rights  of  the  appellants  under  the  contract,  which  is  inad- 
missible." 

The  court  also  held  that  the  motion  made  and  granted  be- 
fore any  award  by  the  commissioners  was  premature,  as  it  could 
not  be  known  until  an  award  was  made  what  effect  they  would 
give  to  the  evidence  on  the  question  of  value,  and  there  was 
nothing  to  show  that  they  might  not,  in  arriving  at  a  decision, 
be  guided  by  the  opinion  of  the  General  Term,  "  that  the  mere 
apprehension  that  the  award  will  be  excessive  is  not  sufficient 
to  justify  their  being  prevented  from  making  any.  {Livvng- 
ston  V.  Sagey  95  N.  T.  289.)"  Also  that  the  penalty  of  a  sec- 
ond report  was  no  answer  to  the  objection  that  the  application 
was  premature,  as  if  the  commissioners  were  guilty  of  miscon- 
duct in  making  it,  amotion  to  set  it  aside  could  be  made.     Also 
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hdd  that  the  order  was  appealable,  as  it  affected  a  substantial 
right,  i.  e.j  '^  it  deprived  the  appellants  of  the  fruits  of  their  con- 
tract by  rendering  its  enforcement  impossible," 

Oeo.  F.  Comatock  and  Morris  Morey  for  appellants. 
Shermcun  S,  Rogers  for  respondent. 

Rapallo,  J.,  reads  for  reversal  of  orders  of  General  and 
Special  Terms,  and  for  denial  of  application. 

All  concur,  except  RuoEit,  Oh.  J.,  and  Earl,  J.,  dissenting. 
Miller,  J.,  absent. 

Ordered  accordingly. 


Edward  Brick,  Respondent,  v.  The  New  York  Obntral  and 
Hudson  River  Railroad  Oompany,  Appellant. 

(Argued  April  27, 1886;  decided  June  1,  1886.) 

W.  H,  Ada/ms  for  appellant. 

John  H,  Camp  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Margaret  Dunn,  Respondent,  v.  The  Star  Firb  Insurance 
Oompany  op  the  Omr  op  New  York,  Appellant. 

(Argued  April  37,  1886,  decided  June  1,  1886.) 

WUUam  fr.  Wilson  for  appellant. 

Alfred  J,  Baker  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  H.  Bubbouohb  et  al.,  AppeDants,  v.  Maby  T.  Polsom, 
Impleaded,  etc.,  Kespondent. 

(Submitted  April  28,  1886;  decided  June  1, 1886.) 

De  Witt  C  Brown  for  appellants. 

Merritt  E,  SoAJoyer  for  respondent. 

Agree  to  affirm ;  no^  opinion. 
All  concur. 
Judgment  affirmed. 


Anna  M.  Hoitsb  et  al.,  Respondents,  v.  Joseph  A.  Eisenlobd, 
Administrator,  etc.,  Appellant. 

(Argaed  April  28,  1886;  decided  Jane  1,  1886.) 

This  action  was  to  foreclose  a  mortgage  contaimng  the  inter- 
est clause,  for  default  in  paying  a  balance  of  interest. 

The  following  is  the  Tn&m.  of  decision : 

"  There  was  no  valid  extension  ot  time  for  the  payment  of 
the  small  balance  of  interest,  and  there  was  no  waiver  or  es- 
toppel which  precluded  the  plaintifE  from  bringing  this  action. 
While,  under  the  circumstances  of  this  case,  a  court  of  equity, 
in  the  exercise  ot  its  discretion,  might  have  dismissed  plaintiff's 
complaint,  it  was  not  bouna  to  do  so,  and  hence  there  was  no 
error  of  law  in  refusing  to  do  so. 

"  Whether  the  defendant  should  'have  costs  was  in  the  discre- 
tion of  the  court  below,  and  that  discretion  is  not  subject  to  re- 
view here. 
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"  The  rights  of  the  defendant  were  sufficiently  protected  by 
the  denial  of  costs  to  the  plaintifiEs  and  by  the  form  of  the  fore- 
closure judgment  entered. 

"  The  judgment  should  be  affirmed,  with  costs." 

t/.  E.  D&uoey  for  appellant. 

Nathwrdd  G.  Moak  for  respondents. 

Eabl,  J.,  reads  rn,evn.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Oabolinb   Harbeok,  Appellant,  v.  John   H.  Hasbbck,  Be- 

spondent. 

(Argued  April  28,  1886;  decided  June  1,  1886.) 

This  was  an  action  for  divorce  on  the  ground  of  adultery. 

The  only  question  litigated  was  as  to  whether  the  parties 
were  husband  and  wife. 

The  following  is  the  mem.  of  opinion  : 

'*  The  trial  judge  and  the  General  Term  have  found  against 
the  plaintiff,  and,  notwithstanding  a  difference  of  opinion 
among  the  judges  of  the  court  below,  we  are  constrained,  after 
a  careful  consideration  of  the  evidence,  to  sustain  the  judgment 
which  followed  the  conclusion  of  the  majority.  That  the 
union  between  the  parties  was,  at  first,  illegal  is  conceded ;  if 
a  change  occurred,  it  was  followed  by  no  formal  celebration, 
nor  is  there  evidence  of  any  present  agreement  to  take  each 
other  for  husband  and  wife,  and  that  they  ever  passed  by  con- 
tract  or  by  mutual  consent  from  the  state  of  concubinage  into 
that  of  marriage  is  made  doubtful  by  the  admissions  of  the 
plaintiff,  proven  by  the  testimony  of  her  sister,  by  that  of  the 
defendant's  father,  and  by  other  witnesses.  If  that  testimony 
is  true,  it  is  difficult  to  find  that  she  herself  regarded  the  coil- 
nection  as  matrimonial,  or  that  its  continuance  depended  upon 
any  thing  more  binding  than  the  inclination  or  will  of  the  de- 
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fendant.  It  is  true  that  he  assumed  the  character  of  husbaud 
and  she  of  wife,  and  reported  themselves  in  that  relation  to 
their  associates  and  others,  and  there  was  enough  in  their  eon- 
duct,  prirrhafoGie^  to  entitle  each  to  the  civil  rights  which  be- 
long to  the  real  character,  but  the  testimony  to  which  I  have 
referred,  and  circumstances  disclosed  by  others,  raised  a  con- 
flict in  e video  ce  which  we  cannot,  as  an  appellate  court,  declare 
to  be  insuflicient  to  show  that  the  assumption  was  unfounded. 
Such  was  the  conclusion  of  the  trial  judge.  His  finding  is 
that  no  contract  of  marriage  was  ever  entered  into  between  the 
plaintiff  and  defendant,  and  we  cannot  say  it  has  no  evidence 
in  its  support.  In  the  face  of  that  finding  this  appeal  must 
fail. 

"  The  judgment  should,  therefore,  be  affirmed." 

WUliam  F.  Howe  for  appellant. 

William  FtMerton  for  respondent. 

Danforth,  J.,  reads  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


JooHAN  n.  WiTTio8aHLA.GBR,   Appellant,  V,  Henby  G.  Fisk 
et  a1..  Respondents. 

(Argued  April  29, 1886 ;  decided  Jane  1, 1886.) 

Samuel  Cohen  for  appellant. 

B.  F.  Watson  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thomas  Maddook,  Respondent,  v.  Livingston  B.  YanKlbbok  et 
al.y  Appellants. 

(Argaed  April  29, 1886 ;  decided  June  1,  1886.) 

David  M.  De  Witt  for  appellants. 

JFrederic  B.  Jennings  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  Nbwman,  as  Receiver,  etc.,  Responlent,  v.  Horace  S. 
HoDGB,  Impleaded,  etc.,  Appellant. 

(Argaed  April  29,  1886;  decided  June  1,  1886.) 

L.  C,  HaU  for  appellant. 

Henry  M.  Field  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Amelia  A.  Babtholomew,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  Appel- 
lant. 

(Argued  April  80, 1886  ;  decided  Jane  1,  1886.) 

This  was  an  action  for  negligence. 

Plaintiff,  a  passenger  on  defendant's  road,  after,  as  she  sup- 
posed, the  train  had  stopped  at  the  Rochester  station,  where 


CAUSES  NOT  BEPORTED  IN  PULL.  717 

she  was  to  change  cars,  passed  out  with  other  passengers  on  to 
the  platform  of  the  car,  and  by  a  sudden  jerk  of  the  train 
was  thrown  from  the  platform  and  injured. 

The  following  is  the  mem.  of  opinion : 

"  The  only  ground  of  error  alleged  by  the  defendant  is  the 
exception  taken  to  the  following  phrase  in  the  judge's  charge : 

"  *  If  the  train  appeared  to  have  stopped,  then  for  all  practical 
purposes  and  for  the  consideration  of  this  case,  it  had  stopped.' 
This  phrase  was  followed  and  explained  by  this  language  :  *  If 
from  the  evidence  you  shall  say  that  when  this  woman  stepped 
out  upon  the  platform,  the  train  had  stopped,  or  appeared  to. 
persons  of  ordinary  intelligence  and  observation  to  have 
stopped,  following,  as  it  did,  the  conceded  announcement,  the 
fact  that  an  announcement  had  been  made  that  the  station  had 
been  approached,  and  by  a  sudden  jerk,  of  which  she  had  no 
warning,  she  was  precipitated  and  received  this  injury,  she  has 
a  right  of  action.' 

"  There  was  no  error  in  the  portion  of  the  charge  excepted 
to.  The  plaintiff  was  in  a  strange  place  in  the  night-time,  and 
upon  her  inquiry,  as  the  train  neared  Rochester,  the  conductor 
informed  her  that  she  must  change  cars  at  the  first  place  at 
which  the  train  would  stop ;  that  '  Rochester '  would  be  called 
and  she  must  take  the  second  right-hand  train.  Sometime 
after  this  the  brakeman  called  ^  Rochester,  change  cars.'  The 
train  was  then  either  stopped  or  slowed  down  so  that  to  her,  in 
the  inside  of  the  car,  it  appeared  to  have  stopped.  She  was 
bound  to  act  upon  appearances,  and  after  making  the  announce- 
ment, if  the  train  was  run  so  slow  as  to  appear  to  a  person  of 
ordinary  intelligence  and  observation  to  have  stopped,  ordinary 
care  for  the  safety  of  the  passengers  required  the  train  to  be  so  run 
and  managed  as  not  to  endanger  their  lives,  and  a  sudden  jerk, 
or  start,  without  any  warning,  when  the  passengers  were  upon 
their  feet  moving  toward  the  platform  of  the  cars,  was  suflScient 
evidence  of  carelessness  to  impose  liability  upon  the  defendant. 
As  to  any  one  in  the  cars  when  the  train  appeared  to  have 
stopped,  it  was  the  same  as  if  it  had  stopped,  and  the  same 
duty  rested  upon  the  defendant  to  care  for  the  safety  of  the 
passengers. 

"  The  judgment  should  be  affirmed,  with  costs." 
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JSokoard  Haaria  for  appellant. 

William  8,  Oliver  for  respondent 

Eabl,  J.y  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  Dime  Savings   Bank    of    Brooklyn,   Respondent,   v. 
Fbanke  Oeookb,  Impleaded,  etc.,  Appellant. 

(Argued  April  80, 1886 ;  decided  Jane  1, 1886.) 

John  H.  Bergen  for  appellant. 

J.  T.  Marean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


GusTAV  IsAAO  et  al.,  Appellants,  v.  The  Denver  and  Rio 
Grande  Railway  Company,  Respondent. 

(Aigaed  April  80,  1886;  decided  Jane  1,  1886.) 

Samud  Untermyer  for  appellants. 

John  E,  BwrnU  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Samuel  Seeley,  Respondent,  v.  The  New  Yobk  Central 
AND  Hudson  Eiyeb  Bailsoad  Oompany,  Appellant. 

(Argued  AprQ  27, 1886 ;  decided  Jane  1,  1886.) 

This  action  was  brought  to  recover  damages  for  the  destruc- 
tion of  plaintiffs  barn,  which,  he  alleged,  was  set  on  fire  by  coal 
escaping  from  the  smoke-stack  of  a  locomotive  passing  on  de- 
fendant's road  adjoining  plaintiffs  premises. 

Defendant  claimed  that  the  fire  was  caused  by  one  of  two 
locomotives  passing  about  the  time  of  the  fire,  both  of  which 
were  properly  provided  with  fire-screens.  It  appeared,  how- 
ever, that  other  engines  passed  a  short  time  prior  to  the  fire, 
through  the  fire-screens  of  which  holes  had  beefa  cut'  to  make 
a  better  draft.  The  court  here  held  the  question  was  one  of 
fact  for  the  jury,  and  that  defendant  was  oroperly  found  guilty 
of  negligence. 

W.  S.  Adams  for  appellant. 

Stephen  K,  WiUiams  for  respondent. 

Per  Curia/m  mem.  for  aflSrmance* 
All  concur. 
Judgment  affirmed. 


Edwabd  W.  Tuokeb,  Appellant,  ^.  Mabtin  Oooney  et  aL, 

Respondents. 

(Argued  April  38,  1886 ;  decided  June  1, 1886.) 

John  C,  Hunt  for  appellant. 

William  G.  Tracy  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


720  MEMORANDA  OF 

Thomas  MoCabthy,  Bespondent,  v.  The  Centbai.  BBFnriNa 
Company  (Limited),  Appellant 

(Argued  April  29,  1886  ;  decided  Jane  1,  1886.) 

Sidney  Ward  for  appellant. 

Thonias  E,  PearacJZ  for  respondent. 

Agree  to  affirm  ;  no  opinion 
All  concur. 
Judgment  affirmed. 


Maria  Eno,  Kespondent,  v.  Bufits  Diefendobf,  Impleaded, 
etc.,  Appellant. 

(Argued  April  29, 1886  ;  decided  June  1.  1886.) 

This  was  an  action  for  an  accounting  between  partners. 
Among  other  claims  presented  on  the  accounting  were  certain 
promissory  notes  executed  by  defendant.  It  was  claimed  here 
that  said  notes  were  barred  by  the  statute  of  limitations.  As 
to  this  the  court  say  : 

"  No  such  defense  is  properly  presented  in  the  defendant's 
answer.  The  second  and  further  answer  sets  up  that  the  de- 
fendant has  settled  and  paid  plaintiff  ^for  all  deal,  accounts, 
matters  and  things  he  has  ever  had  with  plaintiff,  and  denies 
that  he  is  indebted  to  her  in  any  sum  whatever,  and  that  more 
than  six  years  have  elapsed  since  the  matter  and  things  men- 
tioned in  plaintiff's  complaint,  or  any  of  them,  have  become 
due.' 

"  This  allegation  contains  merely  a  defense  of  payment,  and 
is  not  a  sufficient  plea  that  the  claims  and  demands  of  the 
plaintiff  are  barred  by  the  statute  of  limitations.  There  is  no 
direct  averment  that  the  defendant  intends  to  set  up  two  de- 
fenses in  one  count  of  the  answer.  Even  if  there  had  been  a 
sufficient  statement  of  more  than  one  defense,  it  would  be  in 
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violation  of  the  rale  of  pleading  that  defenses  must  be  sepa- 
rately stated. 

"  Aside,  however,  from  this  view  of  the  subject,  it  is  suflB- 
cient  to  say  that  there  is  no  averment  in  appropriate  language 
that  six  years,  before  the  commencement  of  the  action,  have 
elapsed  since  the  demands  named  were  due,  and  hence  they 
are  not  barred  by  the  statute  of  limitations. 

"  Another  answer  to  the  claim  is  that  the  case  is  one  where 
mutual  accounts  existed  between  the  parties,  and  that  some  of 
the  items  accrued  within  six  years  before  the  commencement 
of  this  action. 

^^  It  may  also  be  remarked  that  the  evidence  shows  that  pay- 
ments were  made  by  the  defendant  at  different  times  upon  the 
account  of  the  plaintiff,  and  thus  the  statute  was  prevented 
from  running." 

S.  N.  Dad-a^  for  appellant 

F,  A.  Lyman  for  respondent. 

Per  Qurimn  mem,  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Philip  Kebibb,  Respondent,  v.  The  Nbw  Toek,  Ontaeio  akd 
Westebm  Railway  Company,  Appellant. 

(Submitted  April  80.  1886;  decided  Jane  8,  1886.) 

This  was  an  action  to  recover  damages  alleged  to  have  been 
caused  by  defendant's  negligence. 

The  following  is  the  inem.  of  opinion  therein  : 
"  The  defendant  at  the  time  of  the  injury  sustained  by  the 
plaintiff,  to  recover  damages  for  which  this  action  is  brought, 
was  constructing  a  portion  of  its  road  by  laying  down  a  track 
across  a  public  highway  in  Rockland  county  and  in  restoring 
the  highway  by  making  a  crossing  over  the  tracks.  The  ground 
was  level  at  this  point  and  the  ties  were  being  laid  upon  the 
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ground  and  the  rails  then  fastened  and  the  spaces  between  the 
rails  filled  in  with  plank.  The  top  of  the  rails  and  the  surface 
of  the  crossing  were  about  eleven  inches  above  the  natural 
level  of  the  ground.  The  planking  was  completed  between  the 
rails  and  two  planks  had  been  laid  down  on  the  end  of  each 
tie  on  both  sides  of  the  track,  and  then,  to  allow  wagons  to  pass 
over,  a  plank  was  set  aslant  against  these  two  planks  on  each 
side.  A  wagon  had  a  short  time  before  passed  over  in  safety. 
Plaintiff  came  up  with  a  high  baker's  wagon  and  asked  when 
he  could  get  across.  The  foreman  in  charge  of  the  work  told 
him  he  would  let  him  over  as  soon  as  he  could.  The  plaintiff 
being  somewhat  deaf  did  npt  hear  the  reply.  A  second  re- 
quest was  made  to  wait  for  a  moment,  but  he  did  not  heed  it. 
He  swears  that  he  saw  the  planks  there,  and  as  far  as  he  could 
see  it  was  all  right,  and  that  is  the  reason  he  went  on.  Then 
the  foreman  requested  one  of  his  men  to  take  the  horse  by  the 
head  and  lead  him  over,  which  he  did.  When  he  had  reached 
the  opposite  side  and  was  passing  down  the  sloping  planks  the 
horse  started  and  ran  against  a  post,  when  the  man  let  loose, 
and  then  the  horse  ran  across  the  highway  against  a  telegraph 
pole  and  upset  the  wagon  and  injured  the  plaintiff.  The  horse 
had  previously  run  away  and  on  that  day  acted  wild  and  skittish. 

"  The  defendant  had  a  perfect  right  to  lay  down  its  track 
across  the  hii^hway  but  was  bound  to  exercise  proper  care  and 
skill  in  the  performance  of  the  work  and  to  restore  the  high- 
way, as  far  as  practical,  to  its  former  condition  so  as  to  render  it 
safe  and  not  impair  its  usefulness.  While  engaged  in  the  work 
it  was  also  the  duty  of  the  defendant  to  prevent  any  obstruc- 
tion to  persons  passing,  so  far  as  that  could  be.  done.  If  charge- 
able with  negligence  in  this  respect  the  defendant  would  be 
liable  therefor  if  the  plaintiffs'  negligence  did  not  contribute  to 
the  result. 

"  These  were  questions  for  the  consideration  of  the  jury. 
There  was  evidence  upon  the  trial  showing  that  there  were 
plank  upon  the  opposite  side  of  the  railroad  from  where  the 
plaintiff  stood,  standing  on  edge,  which  might  have  caused  the 
plamtiff's  wheel  to  drop  suddenly  and  thus  frighten  the  horse. 
Whether  this  or  the  accelenited  motion  of  the  wagon  caused 
the  accident  was  a  question  for  the  jury,  and  also  whether  the 
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manner  in  which  the  plank  was  located  was  negligence,  was  for 
their  consideration.  At  the  time  of  crossing  one  of  the  men  at 
work  had  hold  of  the  horse,  as  the  testimony  shows,  and  this 
also  was  for  the  jury  to  consider  in  determining  the  question  as 
to  the  defendant's  negligence. 

"  In  view  of  the  facts  presented,  and  as  the  jury  have  found 
that  the  defendant  was  chargeable  with  negligence,  their  find- 
ing in  this  respect  is  conclusive  against  the  defendant. 

'*  As  to  the  contributory  negligence  of  the  plaintiff,  it  is  not 
entirely  clear  that  he  was  in  fault.  Although  he  proceeded  to 
drive  his  team  across  before  he  heard  any  response  to  his  ques- 
tion he  had  reason  to  suppose  be  might  pass  in  safety. 

"  In  fact  one  of  the  workmen  took  hold  of  his  horse  and 
might  have  stopped  him  if  the  passage  had  not  been  considered 
entirely  safe,  and  it  is  not  apparent  that  the  plaintiff  could  not 
have  passed  in  safety  but  for  the  condition  of  the  plank  at  the 
end  of  the  crossing. 

"  The  question  whether  he  erred  in  his  judgment  or  could  in 
any  way  have  avoided  the  accident  by  any  greater  degree  of 
care  than  he  exercised,  was  one  for  the  jury  to  determine,  and 
we  cannot  say  that  they  erred  in  their  finding  that  the  plaintiff 
was  not  chargeable  with  contributory  negligence. 

"  It  may  also  be  remarked  that  the  plaintiff  might  not  have 
seen  the  condition  of  the  crossing  at  the  side  opposite  from 
where  he  was,  and  he  had  reason  to  believe  from  the  act  of  one 
of  defendant's  workmen  in  leading  the  horse  over,  that  the 
crossing  was  in  a  condition  entirely  safe. 

"  The  judgment  should  be  aflSrmed." 

P.  B.  McLennam,  for  appellant. 

Abram  A.  Demarest  for  respondent. 

Per  Curiam  opinion  for  afiirmance. 
All  concur. 
Judgment  affirmed. 
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The  Peoplb,  ex  rel.  Chbistian  Popp,  Appellant,  v.  Stephen 
H.  French  et  al.,  BespondeDts. 

(Arjaed  June  1,  1886 ;  decided  Jane  8, 1886.) 
A.  J.  DiU&nhoefsr  for  appellant. 

David  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Henby  a.  Stevens,  Appellant,  v.  Mascits  L.  Comstook  et  al., 

Respondents. 

(Submitted  June  1,  1886  ;  decided  Jane  8, 1886.) 

John  Laughlin  for  appellant. 

Charles  A ,  Pooley  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Estate  of  Jacob  H.  Deto. 
(Sabmitted  June  1,  1886;  decided  June  8, 1886.) 

This  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing an  order  of  a  surrogate  made  in  1884,  denying  a  motion  to 
vacate  and  set  aside  a  surrogate's  decree  made  in  1874,  upon 
final  accounting  of  executors,  on  the  ground  of  mistake.  The 
court  here  held  that  the  evidence  justified  ^  finding  that  there 
was  no  mistake,  also  that  it  was-in  the  discretion  of  the  court 
below  to  deny  the  motion  on  the  ground  of  laches. 
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A.  T.  Clearwaier  for  appellant. 
Lewis  Raabromk  for  refipondent. 

BuGEB,  Ch.  J.,  reads  mem,  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Thomas    P.  Dwtke,  Respondent,  'o.    Obrin  0.  Hoffman, 

Appellant. 

(Submitted  June  1, 1886  ;  decided  June  8,  1886.) 

Scmmd  R,  Randall  for  appellant. 

MarUa^ue  L.  Ma/rka  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Louisa  Belter,  as  Executrix,  etc.,  BespoudcHt,  v.  Hannah 
LroN  et  al.,  Appellants. 

(Argaed  Jane  1.  1886  ;  decided  Jane  8,  1886.) 

Decided  on  the  facts. 

William  J.  Marrin  for  appellants. 

WUUa/m  B.  RorrMower  for  respondent. 

Per  Ouriain  mem,  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Solomon  Stein  etal.,  Appellants,  v.  Ghables  Gkibsskan  et  al., 
EmL  Oelbermann  et  al.  (subsequent  lienors),  Respondents. 

Mark  Cohen  for  appellants. 

William  B.  Sbrnhlower  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


George  B.  Collyer,  Eespondent,  v.  Charles  S.  Collyer,  as 
Administrator,  etc,  Appellant. 

(Argaed  Jane  1, 1886  ;  decided  Jane  8,  1886.) 

Seaman  Miller  for  appellant. 

Dermis  McMahon  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


Daniel  R.  Liddy,  Appellant,  v.  Long  Island  City,  Respond- 
ent. 

(Argued  June  1, 1886  ;  decided  June  8, 1886.) 

This  was  a  motion  to  dismiss  an  appeal,  for  failure  to  file  an 
undertaking. 

The  following  is  the  m^m,  of  opinion : 

*^  Leave  was  granted  the  appellant  to  file  an  undertaking  on 
this  appeal,  nunc  pro  tunCy  and  such  undertaking  was  filed, 
and  notice  thereof  given  to  the  respondent's  attorney,  who 
resided  at  Long  Island  City,  on  August  7,  1885,  by  depositing 
the  same,  properly  directed,  in  the  post-office  of  the  city  of 
New  York,  where  the  appellant's  attorney  resided. 
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*' The  proof  shows  that  the  respondent's  attorney  excepted 
to  the  sureties,  and  mailed  notice  thereof  to  the  appellant's  at- 
torney, addressed  to  him  at  New  York  city,  in  the  post-office 
at  Long  Island  City,  on  the  17th  day  of  August,  1885.  This 
notice  was  properly  served  within  ten  days,  even  without  the 
allowance  of  the  double  time  authorized  in  case  of  the  service 
of  the  precedent  notice  by  mail  (§  798,  Code  of  Civ.  Pro.),  and 
required  the  appellant  to  cause  the  sureties  on  his  undertaking 
to  justify,  in  order  to- retain  his  appeal.  This  he  did  not  do. 
(Code  of  Civ.  Pro.,  §  1335.) 

"  The  appeal  should,  therefore,  be  dismissed,  unless  the  ap- 
pellant perfect  his  undertaking  within  twenty  days  from  the 
service  of  this  order,  ^nd  pay  $10  costs  of  this  motion." 

If.  T.  Payne  for  appellant. 

Jamea  M.  Lyddy  for  respondent. 

Per  Curiam  mem.  for  granting  motion,   unless  appellant 
perfect  his  undertaking  as  therein  specified. 
All  concur. 
Ordered  accordingly. 


George  W.  Flanders,  Respondent,  v,  James  B.  White,  Ap- 
pellant. 

(Argued  April  29,  1886;  decided  June  1,  1886.) 
jC.  B.  BunneU  for  appellant. 
TF.  J.  Osborne  for  respondent. 

Agree  to  afSrm ;  no  opinion. 

All  concur,  except  Rapallo  and  Andrews,  J  J.,  who  do  not 
vote. 

Judgment  affinned. 
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William  MoDonald,  Appellant^  v.  Thb  Matob,  Aldbbmen, 
AND  Commonalty  of  thb  Cnr  of  Nbw  Yobk,  Respond- 
ent. 

(Argaed  May  81,  1886;  decided  Jane  15;  1886.) 
James  A.  Deeriiig  for  appellant. 

J9.  J.  Dean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Junius  K.  Pbtty  et  al.,  Appellants,  v.  Esther  A.  Shbbwood, 

Respondent. 

(Argaed  May  81,  1886;  dedded  Jane  15, 1886.) 

J.  Wocleey  Shepard  for  appellants. 

TT.  J.  Stcmford  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Abbam  Aokbb,  Respondent,  v.  The  Pbbsidbnt  and  Tbustebs 
OF  the  Village  of  Sino  Sino,  Appellant. 

(Sabmitted  May  81, 1886;  decided  Jane  15, 1886.) 

Frofids  Zarhm  and  Joh/n  Oihney  for  appellant. 
Sa/nyud  Watson  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed^ 


Thk  Union  Tbubt  Company  of  Nbw  Tobk,  Eespondent,  v.      _ 
William  H.  Olmsted,  Impleaded,  etc.,  Appellant.  |2£L 

In  an  action  to  forecloflea  mortgage,  where  part  of  the  lands  covered  by  it 
are  in  another  State,  the  court  has  power  to  decree  a  sale  of  the  whole, 
and  may  require  the  mortgagor  to  execute  a  conveyance  to  the  purchaser. 

Where  a  provision  for  a  conveyance  is  omitted  from  the  judgment,  the 
court  has  power  after  a  sale  to  amend  the  judgment  by  inserting  therein 
such  a  provision. 

(Submitted  June  1, 1886;  decided  June  16,  1886  ) 

This  was  an  action  to  foreclose  a  mortgage  executed  by  de- 
fendant, The  Buffalo,  Rochester  and  Pittsburgh  Railroad  Com- 
pany, upon  its  road,  a  part  of  which  is  in  the  State  of  Pennsyl- 
vania. Judgment  of  foreclosure  and  sale  in  the  ordinary  form 
was  rendered,  and  the  mortgaged  property  was  sold  under  it. 
In  connection  with  motion  to  confirm  report  of  sale,  motion 
was  made  to  amend  the  judgment  by  inserting  therein  a  pro- 
vision requiring  the  mortgagor  to  execute  to  the  purchaser  a 
deed  of  the  mortgaged  property.  This  motion  to  amend  was 
denied  at  Special  Term,  but  its  order  was  reversed  on  appeal 
and  motion  granted  by  the  General  Term. 

The  following  is  the  mern.  of  opinion : 

"  The  plaintiffs  sought  by  foreclosure  and  sale  to  enforce 
a  mortgage  executed  by  the  defendant  corporation.  The 
Supreme  Court  had  jurisdiction  over  the  cause  of  action  and 
the  parties,  and.  its  decree  is  valid  although  part  of  the  prem- 
ises covered  by  it  are  in  another  State.  Its  writ  may  not 
be  operative  there,  nor  its  judgment  capable  of  execution 
as  against  that  portion  of  the  property,  and  for  that  reason  the 
court  might  have  required  the  mortgagor  to  execute  a  convey- 
ance to  the  purchaser  in  order  that  the  whole  security  offered 
by  the  mortgage  should  so  far  as  possible  be  made  effective. 
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{MuUer  v.  Dows^  94  TJ.  S.  444,  450.)  This  was  not  done,  but 
the  power  of  the  court  was  not  exhaasted,  and  what  it  might 
have  ordered  in  the  first  instance,  it  could  still  require  by  amend- 
ment. The  order  appealed  from  goes  no  further  than  to  carry 
out  the  intention  of  the  parties  to  the  mortgage,  as  ascertained 
by  the  decree  —  it  relates  to  a  matter  within  the  jurisdiction 
of  the  court,  and  its  exercise  is  not  the  subject  of  review. 
''  The  appeal  should,  therefore,  be  dismissed." 

McNamghion  <&  Ohnated  for  appellant. 
MilleTy  Peckham  <&  Dixon  for  respondents. 

Danforth,  J.,  reads  mem.  for  dismissal  of  appeaL 
•    All  concur. 
Appeal  dismissed. 


"William  H.  Crowkll,  Respondent,  v.  Ephraim  W    Smith, 

Appellant. 

(Argaed  Jane  1,  1886 ;  decided  Jane  22,  1886.) 
Jacob  B.  Decker  for  appellant. 
A.  P.  Rick  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Edmund  Coffin,  Jr.,  Appellant,  v.  John  Scott  et  al.,  Respond- 
ents. 

(Argued  Jane  7,  1886  ;  decided  Jane  8,  1886.) 
John  C.  Shaw  for  appellant. 
Damd  J.  Dean  for  respondents. 
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Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Gborgb  W.  Lobd  et  aL,  Eespondents,  v.  Spenceb  D.  Rich- 
ardson et  al.)  Appellants. 

(Argaed  June  15,  1886;  decided  June  22,  1886.) 

William  E.  Ayrea  for  appellants. 

Homer  Weston  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


William  E,  James  et  al.,  Respondents,  v.  Spenobb  D.  Rich- 
ABDSON  et  al.,  Appellants. 

(Argued  June  15, 1886;  decided  June  22, 1886.) 

WHUam  E.  Ayrea  for  appellants. 

Homer  TT^w^of*  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Henby  Day,  Appellant,  -y.  Albert  Palmer  Company,  Re- 
spondent. 

Same,  Appellant,  v.  Cornelia  M.  Palmer,  Respondent. 
(Argued  June  15, 1886;  decided  June  22,  1886.) 
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Oeorge  A.  Strong  for  appellant. 
Frederick  Seymour  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Orders  affirmed. 


Abno  H.  Sohoff  et  al.,  Be^^ondents,  v.  Moses  G.  Rosenberg 
et  al.,  Appellants. 

S.  Pabemak  Dbxteb  et  al.,  Respondents,  v.  Same,  Appellants. 

(Argaed  Jane  15,  1886;  decided  June  22, 1886.) 
Frank  E.  Srmth  for  appellants. 
Alex.  BVwmenstid  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


William  S.  Gray,  Respondent,  v,  William  J.  Pollock,  Ap- 
pellant. 

(Argued  Jane  15. 1886;  decided  Jane  22,  1886.) 
Oeorge  W.  Miller  for  appellant. 
Theodore  B.  Friend  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Theodobb  p.  Gilmak,  Appellant,  v.  Joseph  Btbnbs,  Bespond- 

ent. 

(Argaed  June  15,  1886 ;  decided  Jane  22,  1886.) 

George  W.  Carr  for  appellant. 

Stewart  L.  Woodford  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  o.  the  Application  of  Fbanois  S.  Turnbb,  an 

Attorney. 

(Argued  Jane  15, 1886;  decided  Jane  22,  1886.) 

William  MitchM^  Jr,^  for  appellant. 

Clifford  A,  H,  BaHleU  for  respondent, 

Agi*ee  to  dismiss  appeal ;  no  opinion. 

All  concur,  except  Rapallo,  J.,  dissenting. 

Appeal  dismissed. 


Fbank  G.  a.  Thompson,  Executor,  etc.,  Respondent,  v. 
Ohables  L.  Schmiedbb  et  al.,  Kespondents,  Isidob  Steeaub^ 
Purchaser,  etc..  Appellant. 

(Argaed  Jane  16, 1886;  decided  Jane  22, 1886.) 

Myer  8.  Isaacs  for  appellant. 

W.  A.  W.  Stewart  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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John  S.  Stubbs  et  al.,  Executors,  etc.,  Eespondents,  v.  Edward 
C.  EiPLEY  et  al.,  Appellants. 

(Argued  June  15,  1886;  decided  June  23, 1886. 

Nelson  J.  Waterhury  for  motion. 

Edward  t7.  Ripley  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


George  L.  Kingsland,  Eespondent,  v.  George  R.  Foster  et 
al.,  Appellants. 

(Argued  June  15,  1886;  decided  June  22, 1886.) 

Edwa/rd  BariZett  for  motion.     . 

Oeorge  H.  Foster  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the   Matter  of  the  Application  of  the  Commissioners  of 
THE  State  Reservation  at  Niagara,  to  take  certain  lands. 

(Argued  June  15, 1886  ;  decided  June  22,  1886  ) 

This  was  a  motion  from  an  order  of  General  Term  which 
affirmed  the  report  of  conmiisaioners  of  appraisement,  appointed 
under  and  in  pursuance  of  chapter  336,  Laws  of  1883. 

The  following  is  the  mem.  of  opinion : 

"  We  think  we  are  concluded  by  the  decisions  under  the 
General  Railroad  Act  from  entertaining  this  appeal.    There  is 
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no  snch  difforence  between  the  language  of  that  act  and  the 
language  of  the  act  under  which  these  proceedings  were  insti- 
tuted as  to  require  or  authorize  a  diflEerent  construction  of  the 
two  acts.  There  is  no  public  policy  and  no  reason  for  author- 
izing appeals  to  this  court  under  the  one  act  which  do  not  ap- 
ply to  the  other.  Decisions  which  have  been  so  long  and  uni- 
formly adhered  to  should  not  now  be  departed  from  or  disre- 
garded. 

"  The  appeal  should  be  dismissed." 

Ansley  Wilcox  for  motion. 

Calvin  Frdsft  opposed. 

Per  Curiam,  mem.  for  dismissal  of  appeal. 
All  concuh 
Appeal  dismissed. 


The  People  of  the  State  of  New  York,    Respondent,  v. 
James  W.  Clark,  Appellant. 

(Argued  Jane  4,  1886;  decided  June  25,  1886.) 

Aside  from  certain  questions  as  to  the  reception  and  rejec- 
tion of  evidence  in  regard  to  which  this  court  held,  that  if  there 
were  any  errors  in  the  ruling,- they  were  cured  by  the  subse- 
quent proceedings,  the  following  extract  from  the  opinion  pre- 
sents the  questions  discussed : 

"  No  error  was  committed  in  accepting  the  juror  Fairbanks 
as  impartial  and  competent  and  in  directing  the  prisoner  to  be 
tried  separately  from  the  others  indicted  with  him ;  nor  in  re- 
fusing to  restrict  and  narrow  the  cross-examination  of  the  de- 
fendant. 

"  Although  the  juror  had  an  impression  as  to  the  guilt  or 
innocence  of  the  prisoner,  he  testified  that  he  would  be  gov- 
erned by  the  evidence,  and  his  previous  impression  would  not 
influence  his  verdict.  He  added  his  belief  that  he  could  render 
an  impartial  verdict  according  to  the  evidence.     And  on  fur- 
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ther  examination  he  said  he  would  give  the  prisoner  the  bene- 
fit of  every  reasonable  doubt  and  acquit  him  if  such  doubt 
existed.  The  juror  was  competent  within  the  established 
rule.  The  right  of  the  prosecution  to  try  the  prisoner  sepa- 
rately is  fixed  by  statute.    (Code  of  Grim.  Pro.,  §  463.) 

"  While  the  cross-examination  of  the  prisoner  was  protracted 
and  severe  we  do  not  discover  that  the  limitations  of  the  law 
were  exceeded  by  asking  if  he  had  been  accused  or  charged  with 
any  thing  criminal  or  disgraceful.  The  general  history  and 
mode  of  life  of  the  witness  threw  light  upon  his  character,  and 
his  degree  of  intelligence  and  business  experience,  while  his 
other  dealings  with  the  Ulster  county  tract  bore  strongly  upon 
his  attempted  explanation  and  were  important  facts  in  judging 
of  its  truth.  How  far  such  an  examination  may  be  carried  is 
necessarily  very  much  in  the  discretion  of  the  court  and  we  do 
not  think  that  such  discretion  was  unwisely  exercised. " 

William  G.  Traoey  for  appellant. 

B.  J.  Shove  for  respondent. 

Pinch,  J.,  reads  for  affirmance. 

A'll  concur,  except  Ruoer,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


James  Goitld,  Appellant,  v,  John  Nyck,  Bespondent. 

(Argued  Judo  17, 1886;  decided  June  25, 1886.) 

J.  F.  Moaher  for  appellant. 

George  V.  jBrower  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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The  Third  National  Bank  of  Buffalo,  Appellant,  v,  Lucien 
T.  CosNES  et  al.,  Respondenta. 

(Argaed  Jane  8,  1886;  decided  Jane  25.  1886.) 

The  sole  queBtion  in  this  case  was  one  of  fact,  upon  which 
the  court  hold  the  findings  of  the  referee  affirmed  by  the  Gen- 
eral Term  to  be  conclusive. 

Addbert  Moot  for  appellant. 

Frank  R,  Perkins  for  respondents. 

Per  Curicmi  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Jambs  H.  Polley,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

(Argaed  June  8,  1886  ;  decided  Jane  25,  1886.) 

OUes  JE.  StiUweU  for  appellant. 

Adelhert  Moot  for  respondents 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of   Proving  the   Will   of    Plait  S.    Lyon, 

Deceased. 

(Argued  June  10,  1886  ;  decided  June  25.  1886.) 

A.  P.  Smith  for  appellant. 
SiCKELS  —  Vol.  LVIL  93 
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D.  P,  Rodaon  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Alleged  Last  Will  of 
Aletta  Decker,  Deceased. 

(Sabmitted  June  10,  1886  ;  decided  Jane  25,  1886.) 
Oeorge  A.  Mott  for  appellant. 
Henry  A,  Monfort  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Bbidget  Doughty,  as  Administratrix,  etc.,  Eespondent,  v^ 
The  East  Kiveb  Ferry  Company,  Appellant. 

(Argued  June  11,  1886  ;  decided  June  25,  1886.) 

WiUiam  O.  Choate  for  appellant. 

A.  G.  Vanderpoel  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  Watson,  as  Administratrix,  etc.,  Eespondent,  v.  The 
Rome,  Watertown  and  Ogdensburg  Railroad  Company, 
Appellant. 

(Argued  June  11,  1886  ;  decided  June  25,  1886.) 
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Edmund  B.  Wynn  for  appellant. 

George  S.  Klock  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


JoHK  O.  HoYT  V.  Thb  Continental  Life  Inbubanob  Company, 
HoBATio  F.  AvBBiLL,  Petitioner,  Appellant. 

(Argued  Jane  11,  1886;  decided  Jane  25, 1886.) 

Iloratio  F,  AverUZ  appellant  in  person. 

Edward  H.  HMa^  attorney  for  receiver,  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Henby  Bebgh,  Appellant,  v.  William  B.  Gbaob,  Mayor,  etc., 

Kespondent. 

(Submitted  June  16,  1886;  decided  June  25,  1886.) 

Nelson  J.  Waterhury^  Jr.^  for  appellant. 

John  C,  Shaw  and  D.  J,  Dean  for  respondent. 

Agree  to  dismiss  appeal;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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The  People  op  the  State  of  New  Yobk,  Respondent,  v.  The 
State  Bank  of  Fobt  Edwabd,  John  Osgood,  Petitioner, 
Appellant. 

(Sabmitted  Jane  15,  1886;  decided  June  25.  1886.) 

JEdgar  HuU  for  appellant.. 

D.  S.  Potter^  for  receiver,  respondent 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Order  affirmed. 


Mart  J.  Olmsted,  Respondent,  t;.  Benjamin  F.   Olmsted 
et  al..  Appellants. 

(Argued  Jane  15, 1886;  decided  Jane  25, 1886.) 

Calvin  Frost  for  appellant. 

//.  H.  WUzin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Atpornet-Gen- 
eeal.  Respondent,  v.  The  Western  New  York  Life  In- 
surance Company. 

In  re  claim  of  Henry  Glowaoki,  Appellant. 

(Submitted  June  16,  1886;  decided  June  25.  188a) 
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Z.  N.  Bangs  for  appellant. 
D,  N.  Lockvaood  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter   of   the  Final  Accounting  of   Gustav  Gomp- 
BBOHT,  as  Assignee,  etc. 

(Submitted  Jane  15, 1886;  decided  Jane  26, 1886.) 

Bhimenstid  dk  Hirsch  for  appellant. 

Wm.  B.  IlorrMower  and  Jamea  Byrne  for  reftpondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


David  Lkvt  et  al     Respondents,  v,  Robbbt  Salomon,  Ap- 
pellant. 

(Sabmitted  Jane  16,  1886;  decided  Jane  36,  1886.) 
Blumensti^l  &  Ilirsch  for  appellant. 
Toionsendj  DyeU  <&  Einstein  for  respondents. 

Agree  to  dismiss  appeal  on  the  ground  that  the  opinion  of 
Daniels  J.,  at  the  General  Term,  demonstrates  that  there  was 
jurisdiction  to  grant  the  order  of  arrest,  and  there  is,  therefore, 
nothing  for  review. 

All  concur. 

Appeal  dismissed. 
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John  H.  Biker,  as  Executor,  etc.,  Respondent,  v.  St.  Liike'S 
Hospital,  Impleaded,  etc..  Appellant 

(Submitted  June  14,  1886;  decided  July  27,  1886.) 

Wheeler  H.  Peckham  for  appellant. 

John  E,  Parsons  and  C,  JE,  Tra^y  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 


DsLiA  E.  PrrraiAN,  Respondent,  t^.  Heney  Johnson,  as  Ex- 
ecutor, etc..  Appellant. 

(Argaed  June  16,  1886;  decided  July  27,  1886.) 

C.  D.  PrescoU  for  appellant. 

TF.  T,  Dunmore  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Masoaret  Kennedy,  as   Administratrix,  etc.,  Appellant,  v* 
The  Manhattan  Railway  Company,  Respondent. 

(Argued  June  16,  1886;  decided  July  27,  1886.)     * 

E,  EUery  Anderson  for  appellant. 

Edward  S,  RapaUo  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


PROCEEDINGS 


COURT    OF   APPEALS 


IN  BSrKRBMCB  TO  TBK  DEATH  OF 


^0ti.  S^VLtxmtl  ^nnd. 


On  June  8,  1886,  at  tlie  close  of  an  argnment,  Chief  Judge 
RuoBR  made  the  following  announcement:  "The  gentlemen 
bearing  the  memorial  of  the  bar  of  Albany  county  concerning 
the  death  of  the  late  Judge  Samuel  Hand  will  now  be  heard." 

The.  Hon  Abraham  Lansing  arose  and  addressed  the  court 
as  follows: 

"May  it  pleaae  the  court.  In  the  interval  between  the  adjournment  of 
the  laBt  term  of  this  court  and  the  beginning  of  the  prenent  term,  a  moat 
serious  loss  has  fallen  upon  the  bar  of  the  capital  city  and  of  tlie  State,  in 
the  death  of  the  late  Judge  Samuel  Hand.  To  me  has  been  assigned,  by 
the  bar  of  the  county  of  Albany,  the  honorable  but  painful  duty  of  bring, 
ing  the  fact  formally  to  your  honors'  attention,  of  presenting  to  this  court 
a  series  of  resolutions  adopted  by  that  bar,  at  a  meeting  held  out  of  re- 
spect for  his  memory,  and  of  soliciting  such  action  on  your  part  as  his  dis- 
tinguished position  and  services  in  the  legal  profession,  and  the  nearness 
of  the  relations  in  which  he  has  stood  to  this  court,  may  seem  to  render  ap- 
propriate at  your  honors'  hands. 

*'  I  cannot,  if  your  honors  please,  enter  upon  the  discharge  of  this  duty 
without  asking  your  permission  to  say  at  the  outset,  that  it  is  to  me  per- 
sonally one  of  inexpressible  sadness.  Its  occasion  has,  in  the  suddenness 
and  severity  of  the  blow  which  has  been  inflicted,  oppressed  the  bar  of  the 
State  with  a  poignant  sorrow. 

"The  loss  which  the  legal  profession  has  sustained  in  Mr.  Hand's 
death,  great  as  it  seems  now,  in  the  intensity  of  its  first  announce- 
ment,  can  only  attain  its  full  realization  wlien  his  absence  from  this 
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court,  and  from  the  ordinary  wallLs  of  his  professional  life  sUall  be  here- 
after practically  felt.  Mr.  Hand's  mission,  extensive  and  important  as  his 
labors  iiave  been,  seemed  but  barely  to  have  l>een  commenced.  In  the  ef- 
ficiency, importance  and  magnitude  of  his  labors,  he  moved  pari  passu  with 
the  foremost  among  the  seniors  at  the  bar  ;  yet  the  juniors  claimed,  and 
had  the  right  to  claim,  him  as  one  of  th^r  number.  He  was  cast,  Intel- 
lectaally,  in  a  most  liberal  mould,  and  would,  it  cannot  be  doubted,  have 
been  learned,  accomplished,  .unusual,  in  any  sphere  of  intellectual  labor 
upon  which  he  might  have  entered.  When  l>arely  past  the  age  of  seven- 
teen years,  he  had  ma'&tered  the  curriculum  of  study  at  Union  College,  and 
had  been  graduated  with  the  degree  of  bachelor  of  arts.  A  kindly  destiny 
placed  him  in  circumstances,- than  which  none  could  well  have  been  more 
favorable  for  the  full  and  advantageous  development  of  his  unusual  gifts, 
and  especially  in  the  direction  of  that  profession  to  which  his  life  was  to 
be  devoted. 

'*  The  son  of  a  most  eminent  and  erudite  judge,  who  was  deeply  Imbued 
with  the  love  of  the  law  as  a  science,  and  who  encouraged  in  his  son  the 
spirit  of  that  love,  while  he  imparted  his  admirable  instructions,  and  at 
the  same  time  gave  him  employment  in  duties  connected  with  those 
of  the  judicial  office;  surrounded  in  daily  intercourse  and  association  with 
men  of  exceptional  intellectual  gifts  and  rarest  learning  and  accomplish- 
ments, the  atmosphere  which  he  breathed  was  laden  with  an  element  for 
the  mind  which  could  not  fail  of  most  beneficial  and  wholesome  results, 
both  intellectually  and  morally.  The  ardor  of  his  love  of  learning  and  of 
reading  was  tireless,  and  his  powers  of  assimilation  were  marvelous.  He 
dranlL  at  every  spring  from  the  ancient  classics  with  an  unquenchable 
thirst,  from  science,  from  the  fields  of  history  and  of  classic  literature, 
from  the  fountains  of  political  science  and  of  jurisprudence. 

"  Nor  was  he  less  fortunate  in  other  adventitious  circumstances.  His 
bodily  health  was  naturally  robust,  and  in  the  wholesome  air  of  his  home 
among  the  Essex  hills  it  could  scarcely  fail,  under  conditions  such  as  sur- 
rounded him,  to  develop  into  full  and  abundant  vigor.  And  so  it  was 
when,  in  1850,  at  twenty-seven  years  of  age,  he  came  to  the  capital  to  en- 
gage in  the  practice  of  his  profession,  that  he  was  equipped,  not  only 
with  a  thorough  grounding  in  legal  knowledge  and  an  admirable  training 
in  its  use,  but  was  prepared  physically  for  the  severe  and  continuous 
mental  strain  to  which  he  was  soon  daily  to  be  subjected.  Without  abund- 
ant powers  of  physical  endurance  to  supplement  his  mental  abilities,  it 
would  have  been  impossible  for  him  to  have  accomplished  the  task  which 
was  to  be  set  before  him,  £nd  in  which,  as  was  remarked  at  the  meeting 
of  tlie  bar  to  which  I  have  alluded,  his  most  sanguine  friends  could  scarcely 
have  anticipated  success  for  one  so  suddenly  plunged  into  its  very  midst  at 
so  youthful  an  age. 

*'  In  1861,  two  years  after  his  coming  to  the  city,  we  find  him  a  partner  in 
what  was  then,  I  feel  justified  in  saying,  the  best  known,  if  not  the  lead- 
ing, legal  firm  in  the  State  ;  certainly  it  was  the  latter,  if  judged  by  the 
number  of  the  cases  which  it  presented  to  this  court,  the  great  abilities  of 
those  who  had  been  connected  with  it,  and  tlie  importance  of  the  questions 
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which  came  directly  or  incidentally  under  its  advifiement ;  and  it  was  not 
iong  after  tliat  time  that  Mr.  Uakd  began  to  make  his  appearance  here  as 
the  representative  of  that  firm,  and  as  the  successor  to  those  labors  which 
had  demanded  the  beet  eflforts  and  had  absorbed  the  constant  and  undivided 
attention  of  that  great  lawyer  of  unrivaled  eminence  at  the  bar  of  this 
country,  the  late  Nicholas  Hill  From  that  time  .to  within  a  few  days 
prior  to  his  death,  excepting  the  period  in  which  he  occupied  a  seat  upon 
this  bench,  he  has  atood  almost  daily  before  this  court,  during  its  sessions, 
in  the  argument  of  cases  Involving  inquiries  into  every,  branch  of  the  law, 
which  harve  been  evoked  by  the  current  litigations  of  the  State. 

"  In  1868  he  became  the  reporter  of  the  decisions  of  this  court,  and  for 
four  years  performed  the  duties  of  that  office.  During  that  time  his 
labors  as  an  advocate  and  in  the  general  practice  of  the  law  were  in  no  way 
abated  or  neglected.  Just  ten  years  after  selection  as70ur  reporter  he  was 
called  by  the  governor  of  the  State  to  fill  the  seat  left  vacant  by  the  late 
learned  and  ever  to  be  lamented  Judge  Allen. 

"  Such,  in  brief,  is  the  outline  of  the  remarkable.  If  not  wholly  unprece- 
dented, legal  career  of  the  eminent  lawyer  whose  death  I  sorrowfully  bring 
to  your  attention.  In  the  performance  of  those  arduous  labors  he  seemed 
ever  to  be  working  at  his  best.  There  was  no  flurry,  no  impatience,  no 
precipitancy,  no  importunity  for  delay,  no  want  of  time  for  what  might  be 
necessary,  no  want  of  thoroughness  in  what  he  undertook.  Each  duty 
seemed  to  be  met  as  it  arose  and  was  dispatched  with  a  ready  facility  and 
with  an  unerring  insight  into  its  requirements. 

"  It  seems  almost  presumptuous  in  this  presence*to*attempt-any  exposition 
of  those  traits  and  qualities  which  made  him  so  eminent  and  able  in  his  pro- 
fession, or  to  speak  of  his  personal  characteristics.  Were  I  to  attempt  a 
summary  of  some  of  those  features  which  I  believe  to  have  been  exhib- 
ited in  his  forensic  efforts,  I  should  say  they  were  pervaded  with  a  pro- 
found  and  philosophic  knowledge  of  legal  principles,  that  they  were  im- 
bued with  a  spirit  of  the  utmost  candor,  and  fortified  by  the  result  of  most 
exhaustive  research.  That  his  intellect  was  capable  of  the  clearest  and 
most  rapid  insight ;  that  it  was,  at  the  same  time,  equal  to  the  minutest 
"subtlety  of  analysis  and  the  broadest  generalization ;  that  his  style  was 
rather  diffuse  than  epigrammatic,  but  that  it  always  made  apparent  with 
great  precision  and  clearness  the  theory  which  he  would  elucidate.  I 
should  say  that  in  fertility  of  resource  and  complete  mastery  of  his  cases 
in  all  their  bearings  he  had  few  equals,  if  any  superiors,  at  the  bar,  and 
that  in  the  fund  of  general  learning  and  information  which  he  had  readily 
at  hiH  command,  he  had  scarcely  an  equal.  Your  honors  will  know  whether 
this  is  just  or  exaggerated  comment,  and  it  is  in  the  certainty  of  your 
just  and  discriminating  criticism  that  it  is  made. 

"It  would  require  time  to  dwell  upon  his  relations  to  other  employments 
outside  of  the  walks  of  his  profession,  and  it  is  not  my  purpose  to  enter 
upon  that  interesting  field,  but  it  is  right  that  I  should  say,  lest  from  the 
engrossing  nature  of  his  professional  pursuits  the  contrary  might  be  in- 
ferred, that  Mr.  Hand's  employments  were  not  merely  those  of  the  lawyer. 
Far  from  it.  Few  men  of  busy  lives  are  more  interested  or  participate 
SiCKBLS  —  Vol.  LVII.  94 
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more  williogly  ia  all  the  events  and  employments  and  rational  pleasaresof 
life  than  he  did.  As  a  citizen  he  was  enterprising  in  a  marked  degree, 
fully  alive  and  always  attentive  to  the  interests  of  thecommanity  in  which 
he  lived,  volanteering  his  services  with  alacrity  when  emergency  seemed 
to  call  for  them,  and  discharging  every  duty  incumbent  upon  or  assumed 
by  him  with  conscientious  faithfulness  and  the  same  rare  ability  which  he 
displayed  in  professional  life.  In  this  connection  I  should  seem  wanting 
in  appreciation  if  I  failed  to  mention  his  services  in  his  last  public  capacity 
as  the  head  of  an  unpaid  commission  to  determine  a  difficult  and  most  im- 
portant question  with  reference  to  the  water  supply  of  Albany,  within 
your  honors'  knowledge. 

"  lie  was  no  recluse.  He  loved  good  company  and  the  gaieties  of  social 
life.  He  was  ever  a  student  of  modern  languages  and  had  cultivated  a 
natural  taste  for  music  by  the  practice  of  its  art.  Upon  these  phases  of  hla 
life  I  would  gladly  dwell  longer,  if  the  limited  time  and  the  proprieties  of 
this  occasion  permitted  me  to  do  so.  I  will  only  remark  further  that  his 
mind  was  imbued  with  a  keen  interest  in  public  affairs,  and  that  it  is  not 
to  be  supposed  that  he  was  without  ambition  to  share  in  their  preferments, 
and  to  a  considerable  extent  he  did  so  share,  notably  as  a  judge  of  this 
oourt.  But  he  was  absolutely  without  ambition  to  attain  to  any  place  or 
position  by  a  sacrifice  or  compromise  of  his  convictions,  or  by  arts  which 
would  not  bear  the  severest  criticisms  of  honorable  men. 

"  When  an  eminent  man  dies,  your  honors,  we  are  apt  to  think  of  him  as 
having  passed  wholly  from  earth.  But  it  is,  nevertheless,  true  that  his 
death  is  but  the  beginning  of  a  new  influence  and  a  more  impressive  ex- 
ample. It  is  that  influence  and  that  example  which  spring  from  the  con- 
templation of  the  sum  of  his  achievements  and  the  accumulation  of  all  his 
merits.  I  doubt  not  that  your  honors  will  preserve  upon  your  records  some 
fitting  memorial  of  the  character  and  services  of  one  who  has  not  only 
been  so  distinguished  at  the  bar,  but  so  intimately  associated  with  this 
court,  that  those  who  shall  hereafter  be  stirred  by  his  fame  and  example 
may  find  here  in  the  approval  of  your  honors' judgment  the  justification 
of  his  renown. " 

Mr.  Lansing  then  presented  the  following  minute  prepared 
and  adopted  at  the  meeting  of  the  Albany  county  bar,  al- 
luded to  in  his  remarks : 

'*  JResolved,  That  the  following  memento  be  presented  to  the  Court  of 
Appeals  at  its  next  session,  and  that  the  chair  appoint  a  committee  for 
that  purpose.  • 

**  FRANCIS  H.  WOODS, 
"PAUL  F.  COOPER, 
«'  MARCUS  T.  HUN, 
•'  O.  M.  HUNGERFORD, 
«'  EDWARD  NEWCOMB, 

"  Committee, 
**  The  bar  of  Albany  county  has  been  called  together  to  express  its  sense 
of  the  great  loss  it  has  sustained,  in  connection  with  the  whole  commu- 
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nitj.  by  the  death  of  Samuel  Hand,  one  of  its  most  distinguished  mem- 
bers. Judge  Hand  was  known  to  us  all  as  a  lawyer  of  the  highest  dis- 
tinction. His  knowledge  of  reported  cases  and  of  statute  law  was  very 
great,  and  he  had  that  deep  imbuing,  that  saturation  of  the  law,  enabling 
him  to  apply  it  to  new  uses  as  they  occur,  which  is  what  makes  the  really 
great  lawyer.  His  success  was  commensurate  with  his  merits,  and  did 
honor  not  only  to  himself,  but  to  the  community  which  appreciated  him  so 
highly.  Few  men  of  his  generation  have  left,  or  will  leave,  a  brighter 
name  on  the  rolls  of  the  legal  profession.  But  Judge  Hand  was  not  a 
mere  lawyer  ;  his  acquirements  in  literature  and  general  knowledge  were 
of  a  most  extensive  range  and  reflected  their  light  upon  his  legal  studies, 
made  him  not  only  a  learned  and  able,  but  statesmanlike  and  philosophical 
lawyer,  and  many  who  were  incompetent  to  judge  of  him  as  a  jurist  were 
yet  able  to  and  did  justice  to  his  general  acquirements  and  mental  power. 
As  a  man  he  was  incorruptible  and  faithful  to  duty  and  won  the  respect 
and  esteem  of  all  who  came  in  contact  witli  him,  either  in  the  business  or 
social  intercourse  of  life,  and  the  warm  friendship  of  those  who  were  so 
fortunate  as  to  know  him  well." 

The  Hon.  Wheeler  H.  Peckham  added  his  tribute  to  the 
memory  of  Judge  Hand  in  words  expressive  of  his  high  appre- 
ciation of  his  character  as  a  man,  a  lawyer  and  a  citizen,  say- 
ing that  his  fame,  like  that  of  this  honorable  court,  was  not 
confined  alone  to  this  State,  but  was  co-extensive  with  the 
range  of  jurisprudence. 

Chief  Judge  Ruger  said : 

"It  is  quite  proper  that  we  should  arrest  our  ordinary  proceedings  tad 
turn  aside  for  a  moment  to  pay  the  tribute  of  our  respect  and  admiration 
for  the  life  and  character  of  the  lawyer  who  stood  in  the  front  rank  of  his 
profession  and  had  attained  high  honor  in  both  professional  and  judicial 
employments.  We  approve  the  sentiments  expressed  in  the  addresses 
made  and  the  resolutions  presented,  and  are  gratified  at  the  opportunity 
thus  afforded  us  of  commemorating  in  our  records  an  event  so  important 
in  legal  annals  as  that  of  the  death  of  SamueFj  Hand.  Although  the 
period  of  his  judicial  service  was  quite  bcief,  it  yet  continued  long  enough 
to  secure  him  an  elevated  place  in  the  regard  and  esteem  of  his  associates 
and  to  contribute  materially  to  his  varied  and  extensive  learning,  unwearied 
industry  and  logical  power  of  analysis  to  aid  the  court  in  determining  the 
questions  presented  to  it  during  his  judicial  term.  The  period  of  his  ju- 
dicial life  was  so  short,  however,  that  his  moat  enduring  claim  to  distinc- 
tion must,  we  think,  rest  mainly  upon  the  reputation  made  by  him  as  an 
advocate  at  the  bar  of  the  court,  where,  for  nearly  a  quarter  of  a  century, 
h^  occupied  a  commanding  position  and  was  more  extensively  employed  in 
the  argument  of  cases  than  any  other  individual  practitioner.  The  confi- 
dence reposed  by  his  clients  in  his  ability  was  fully  justified  by  the  great 
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power  aud  varied  resoaroes  which  he  broaght  to  bear  in  the  discharge  of 
his  profesdioaal  engagements  and  the  saccess  which  asually  attended  his 
lal)or8.  His  forensic  efforts  were  always  distinguished  by  thoroughness  of 
preparation,  perfect  and  expert  iLnowledge  of  the  case  in  hand,  a  clear  and 
comprehensive  appreciation  of  the  legal  questions  involved,  and  of  the 
reason  and  philosophy  of  the  rules  bearing  upon  them,  a  logical  and  felici« 
tons  method  of  arrangement  and  presentation  which  enabled  him  to  ex- 
hibit in  the  strongest  light  the  favorable  features  of  his  theme,  and  to 
anticipate  and  counteract  those  of  his  adversary.  His  labor  uniformly 
tended  to  relieve  that  of  the  court,  and  exhibited  a  constant  and  nnremit- 
ting  fidelity  to  the  interests  confided  to  his  charge.  His  unexpected  death, 
occurring  in  the  prime  of  life  and  while  he  was  in  the  fullest  enjoyment 
of  his  intellectual  power,  was  deeply  felt  by  the  court  and  must  univer- 
sally be  regarded  as  a  great  loss  to  the  public  as  well  as  the  profession 
which  he  elevated  and  advanced.  A  memorandum  of  these  proceedings 
will  be  entered  in  the  minutes  of  this  court." 
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ACCOUNT  STATED. 

1.  II  ieetM  an  account  stated  is  not 
conclusive  upon  either  party;  it  is 
simply  prima  fade  correct  and  may 
be  impeached  for  f rand  or  mistalLe. 
Samson  v.  Freedman,  699 

2.  R  seems  also,  in  an  action  upon  an 
account  for  goods  sold,  defendant 
may  recoup  oamages  for  breach  of 
warranty  where  he  can  show  that 
subsequent  to  the  stating  of  the  ac- 
count he  discovered  that  the  goods 
were  not  up  to  the  warranty.     Id, 


ACTION 

The  complaint  in  this  action  set  up 
a  copartnership  agreement,  be. 
f  tween  the  parties,  under  seal, 
.  bearing  date  April  23,  1869,  which 
]  contained  a  covenant  **  that  all 
losses  happening  to  said  firm  * 
*  *  and  all  expenses  of  the  bus!- 
I  ness  shall  be  borne  by  the  said  par. 
ties  in  equal  proportion."  The 
complaint  then  alleged  in  sub- 
stance the  expiration  of  the  part- 
nership  agreement;  an  application 
of  all  its  property  and  assets  to  the, 
payment  of  its  debts;  that  the 
Dusiness  had  resulted  in  large 
losses,  which  had  been  paid  by 
plaintiff,  and  that  defendant  had 
failed  to  pay  his  one-half  of  the 
losses  and  expenses.  An  account, 
ing  and  payment  of  said  one-half 
was  demanded.  The  defendant 
pleaded  the  statute  of  limitations. 
Meld,  that  the  action  was  upon  a 
sealed  instrument  witliln  the  mean, 
ing  of  said  statute  (Cbde  of  Civ. 
Pro., §381);  not  an  equitable  ac- 
tion for  contribution  merely  ;  and 


so  that  the   twenty  years  limita- 
tion applied.     IhkneUe  v.  Edey, 

423 

WTien  not  prematurely  brought. 

See  Ferris  y,  Spoaner.  10 


ACTS  OF  CONGRESS. 

The  parties  to  this  action  were  form- 
erly copartners.  During  the  exist, 
ence  of  the  partnership,  one  M. 
entered  into  a  contract  with  defend, 
ant  by  which  the  latter  agreed  to  pay 
the  expenses  of  making  experi- 
ments and  of  constructing  a  ma- 
chine to  test  the  value  of  an  inven. 
tion  by  the  former;  in  consideration 
thereof  M.  agreed  to  give  defend- 
ant aone-half  interest  in  the  inven. 
tion.  Defendant  entered  into  a 
contract  with  plaintiff,  by  which 
it  was  agreed  that  the  firm  should 
pay  the  expenses  of  the  test  and 
that  plaintiff  should  have  one-half 
of  defendant's  interest.  A  large 
expenditure  was  thereupon  in- 
curred by  the  firm  in  the  experi- 
ments, all  the  expenses  of  which 
were  borne  by  it;  these  resulted 
successfully,  and  several  patents 
for  the  inventions  were  applied  for 
and  issued  to  defendant  and  M. 
jointly,  and  one  was  issued  to  de- 
fendant alone.  In  an  action  brought 
to  compel  defendant  to  assign  to 
plaintiff  one-half  of  his  interest  in 
the  patents,  it  was  claimed  by  the 
former  tliat  the  agreement  between 
the  parties  being  by  parol,  it  was 
void  under  the  provision  of  the  U. 
S.  Statutes  (IT.  8.  R.  S.,  §  4898), 
declaring  that  "every  patent  or 
interest  therein  shall  be  assignable 
in  law  by  an  instrument  in  writ 
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ing."  Held,  that  the  provision  does 
not  apply  to  a  parol  executory  con- 
tract to  convey  an  interest  in  an 
invention  contemplated,  but  not 
perfected  and  not  cognizable  under, 
the  patent  laws.  Burr  v.  De  La 
Vergne,  415 

JSee  Bankruptcy. 
National  Banes 


ADMISSIONS    AND    DECLARA- 
TIONS. 

1.  Where  one  member  of  a  firm  has 
a  transaction  which  is  neither  ap- 
parently nor  in  reality  within  the 
scope  of  the  partnership  business, 
the  firm  is  not  bound  by  his  decla- 
rations or  his  acts  in  the  transac-' 
tion.and  sudh  declarations  are  not 
evidence  against  the  firm  or  the 
other  partner.  In  such  a  case,  the 
third  person  has  notice  that  the 
transaction  is  outside  of  the  part- 
nership business,  and  he  cannot 
rely  upon  the  partnership  credit. 
Un.  Nat.  Bk.  v.  UnderhiU.        330 

2.  It  seems  that  proof  of  the  admission 
by  one  of  the  parties  to  an  action, 
of  a  distinct  fact  which  in  itself 
tends  to  establish  a  cause  of  action 
or  defense,  is  not  rendered  inad- 

,  missibie  because  made  during 
negotiations  relating  to  a  compro- 
mise,  unless  it  is  expressly  stated 
to  be  made  without  prejudice;  but 
if  the  admission  is  of  such  a  nature 
that  the  court  can  see  it  would  not 

,  have  been  made  except^  for  the 
purpose  of  the  negotiations  and 
under  an  agreement  fairly  to  be' 
implied  from  the  circumstances, 
that  it  was  not  to  be  used  to  tiie 
prejudice  of  the  party  malting  it,  it 
is  not  error  to  exclude  the  evidence. 
WHte  V.  0.  B.  8.  S.  Co,  660 

Admissions  of  insurance  com- 
pany as  to  existing  validity  of  policy, 
not  competent  as  evidence  against  it 
wliere  it  appeal's  they  would  not  have 
been  made  except  for  an  agreement  to 
surrender  policy. 

See  Whitehead  v.  N.  7.  L.  Ins.  Co. 

143 


AMENDMENT. 

In  an  action  to  foreclose  a  mortgage, 
where  part  of  the  lands  covered  by 
it  are  in  another  State,  the  court 
has  power  to  decree  a  sale  of  the 
whole,  and  may  require  the  mort- 
gagor  to  execute  a  conveyance  to 
the  purchaser.  Where  a  provision 
for  a  conveyance  is  omitted  from 
the  judgment,  the  court  has  power 
after  a  sale  to  amend  the  judgment 
by  inserting  therein  such  a  provis- 
ion.     Vn,  Trust  Co.  v.   Olmsted. 

729 

APPEAL. 

1.  The  denial  by  a  trial  court  of  an 
application  to  postpone  or  put  off  a 
trial  is  not  the  subject  of  an  excep- 
tion or  available  upon  appeal  to 
this  court.   Smith  v.  Alker.  87 

2.  It  seems  it  is  proper  for  considera- 
tion  on  motion  for  a  new  trial, 
and  by  the  General  Term  on  appeal 
from  order  denying  such  a  motion. 

Id. 

3.  A  defendant  against  whom  an  in- 
quest has  been  taken  by  default 
may  not  obtain  relief  from  tha 
judgment  by  motion  to  set  aside 
the  inquest  because  of  insufficiency 
of  the  evidence  to  sustain  the  find.* 
ings,  at  least  where  there  is  any 
evidence  to  sustain  them  ;  he 
should  appear  and  raise  the  ques- 
tion on  the  talcing  of  the  inquest, 
and  upon  decision  against  him  ex- 
cept to  the  ruling,  and  then  on 
appeal  from  the  judgment,  the 
q uestion  may  be  presented.  Qreen- 
leaf  V.  B'klyn  F.  <fe  C.  I  R.  R.  Co. 

96 

4.  Assuming  such  a  question  may 
properly  be  raised  on  motion  to  set 
aside  the  inquest.  It  Is  within  the 
discretion  of  the  (General  Term  to 
affirm  or  reverse  an  order  denying 
the  motion,  and  its  determination  is 
not  reviewable  here.  Id» 

5.  The  Supreme  Court  has  no  power 
to  reverse  a  judgment  of  the 
County  Court  on  the  ground  that 
the  damages  were  excessive. 
ReUley  v.  Brest,,  etc.,  D,  <fe  H.  C. 
Co.  383 
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6.  It  seems,  also,  tbat  the  ppoviBion 
of  the  Code  of  Civil  Procedure 
(g  1S42),  which  authorizes  an  appeal 
to  the  Supreme  Court  from  an  or- 
der of  a  County  Court  affecting  a 
substantial  right,  does  not  give  to 
the  former  court  the  power  to  re- 
view an  order  of  the  County  Court 
denving  the  motion  for  a  new 
trial,  on  the  ground  of  excessive 
damages.  Id. 

7.  Conceding  this  to  he  otherwise, 
it  will  not  avail,  on  appeal  from 
the  judgment,  when  no  order  was 
entered  in  the  County  Court  deny- 
ing the  motion  for  a  new  trial.  Id. 

8.  It  is  essential  to  the  support  of  a 
judgment  in  an  action  tried  by  the 
court  that  the  findings  of  fact  es- 
tablish a  legal  right  on  the  part  of 
the  successful  party  to  the  relief 
granted,  and  when  they  do  not, 
and  there  is  nothing  in  the  evi- 
dence to  show  such  right,  an  ex- 
ception to  the  legal  conclusion  of 
the  court  directing  judgment  pre- 
sents the  question  on  appeal. 
Moores  v.  Toumshend,  387 

9.  It  seems  when  an  interlocutory 
judgment  provides  for  a  reference 
and  final  judgment  is  rendered, 
without  a  reference,  by  the  judge 
before  whom  the  case  was  tried, 
the  defect  at  most  is  an  irregularity 
to  be  reached  by  motion,  and  is  not 
brought  up  for  review  by  appeal 
from  the  judgment  simply.  Burr 
▼.  De  La  Vergne.  415 

10.  It  is  in  the  discretion  of  the  court 
to  deny  a  motion  for  restitution  on 
account  of  delay,  and  where  it  does 
not  appear  that  its  discretion  was 
abused  in  refusing  to  deny  on  that 

ground,  its  order  is  not  reviewable 
ere.      Mcvrkei  Nat,  Bk,  v.  Pac. 
Nat,  Bk.  464 

11.  An  appeal  to  this  court  from  an 
order  of  General  Term  reversinaf  a 
judgment  of  Special  Term  and 
granting  a  new  trial  after  trial  of 
issues  of  fact  in  mandtimns  pro- 
ceedings, is  not  an  appeal  from  an 
order  included  in  the  provision  of 
the  Code  of  Criminal  Procedure 
(g  192)  authorizing  appeals  from 
certain  orders  to  be  put  on  the  mo- 


tion calendar  and  heard  as  motions; 
it  should  be  placed  upon  the  gen- 
eral calendar.  People,  ex  rel.,  v. 
Laidlaw.  588 

12.  Where,  at  the  close  of  the  evi- 
dence on  a  trial,  both  parties  asked 
the  court  to  direct  a  verdict  in  their 
favor,  and  the  court  directed  a  ver- 
dict foi  plaintiff,  '.o  which  defend- 
ant excepted,  but  made  no  request 
to  be  allowed  to  go  to  the  jury, 
held,  that  as  the  parties  had  thus 
treated  the  case  as  presenting  ques- 
tions of  law  only,  and  ns  there  was 
evidence  to  support  the  ruling,  the 
judgment  could  not  be  assailed  by 
showing  that  there  were  questions 
of  fact  arising  on  the  evidence. 
Provost  v.  McEncroe.  650 

18.  The  repetition,  under  objection, 
of  improper  evidence  already  in 
the  case  unobjected  to,  is  not  an 
error  authorizing  a  reversal. 
WJiite  V.  0.  D.  8.  8.  Co.  660 

Validity^of  undertaking  given 

on  appeal  in  replevin  suit. 
See  Ooodtoin  v.  Buntl.  224 

WTiere  issue  of  fact  not  pre- 
sented by  pleadings  is  presented  on 
trial  and  is  tried  mthout  objection,  it 
is  too  late  upon  appeal  to  object  that  it 
teas  not  within  the  pleadings. 

8ee  Fallan  v.  Latdor.  228 

As  to  svfficiencg  of  exceptions 

to  raise  questions  on  appeal. 
See  Mayes  v.  D.  &  B.  M.  Co.  {Mem.) 

648 
See  BigelovD  v.  Legg.    (Mem.)    652 

As  to  sufficiency  of  exceptions 

taken  on  trial  for  murder  to  raise 
questions  on  appeal;  also  wJien  refusal 
to  strike  oitt  erroneous  testimony,  no 
ground  for  reversal,  bec*iv>se  it  could 
not  have  harmed  tlie  defendant. 

See  People  v.  Chacon.  669 

While    in    foreclosure    sale 

brought  because  of  non-payment  of 
smau  balance  of  interest,  court  may 
dismiss  complaint,  it  is  not,  in  the 
absence  of  any  waiver  of  the  default  or 
estoppel,  bound  to  do  so,  and  its  refusal 
is  not  error  authorizing  a  reversal  on 
appeal. 

See  House  v.  Eisenlord.  (Mem.)  713 
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A8  tojustifleation  ofsuretiea  to 

undertaking,  given  on  appeal  to  this 
court. 

Bee  Liddyy.  L,  L  City.  (Mem.)  726 

Order  of  General  Term  affirm- 
ing report  of  commiesioners  of  ap- 
prai9ement  appointed  under  chapter 
386,  Lam  of  1883,  not  revituxtble  here. 

In  re  Ckm'rs  State  Res.  {Mem.)  734 

APPURTENANCES. 

The   word    ** appurtenances" 

in  deed  does  not  pass  easement 
which  the  grantor  eoula  not  effeettuUly 
convey. 

See  King  v.  Mayor^  etc.  171 

ARBITRATION. 

Where  a  contract  provided  that 
differences  between  the  parties 
shall  be  submitted  to  arbitrators 
selected  as  prescribed,  held^  that, 
in  the  absence  of  evidence  that  de- 
fendant took  steps  for  the  selec- 
tion of  arbitrators,  the  provision 
was  no  defense  in  an  action  upon 
the  contract.    Smith  v.  Alker.    87 


ASSESSMENT  AND  TAXATION. 

1.  The  provision  of  the  act  **  in  re- 
lation to  taxes  and  assessments  in 
the  city  of  New  York,  "  etc.  (§  7, 
chap.  303,  Laws  of  1859),  requir- 
ing the  deputy  tax  commissioners 

>  personally  to  examine  *' each  and 
every  house,  building,  lot,  pier,  or 
other  assessable  property,  "  and  to 
furnish  under  oath  to  the  commis- 
sioners of  taxes  a  detailed  state- 
ment of  such  property,  refers  only 
to  real  property,  not  to  personal. 
In  re  MeMahon  v.  Palmer.        176 

2.  It  is  not  essential  that  the  oath 
so  required  shall  be  made  on  any 
particular  day ;  if  it  be  taken  after 
the  examination  of  property  is 
made  by  the  deputy  and  before  the 
statement  is  filed  with  the  com- 
missioners,  it  is  sufficient.  Id. 

3.  In  the  assessment  of  shares  of 
national  banks  located  in  the  city  of 
New  York,  under  the  act  of  1880 


(g  3,  chap.  596,  Laws  of  1880; 
amended  by  chap.  477,  Laws  of 
1881),  when  the  owner  does  not 
reside  in  the  ward  where  the  bank 
is  located  and  has  no  real  estate 
therein,  it  is  proper  that  the  as- 
sessment be  made  upon  a  list 
specially  prepared  for  that  pur- 
pose, although  the  owner  lives  and 
is  assessed  for  personal  property 
in  another  ward  of  the  city.       Id. 

4^  Such  a  mode  of  assessment  is  not 
in  conflict  with  the  provision  of 
the  United  States  Revised  Stat- 
utes (§  5219),  which  authorizes  the 
inclusion,  for  purposes  of  State 
assessment  and  taxation,  of  shares 
of  national  banks,  in  the  valuation 
of  the  owner's  personal  property; 
the  provision  affects  only  the  judi- 
cial act  of  the  assessors,  not  the 
mere  ministerial  act  of  those  offi- 
cers in  estimating  and  noting  the 
result  of  their  judicial  determina- 
tion. Id. 

6.  The  system  of  taxing  the  shares 
of  national  bank  stock  in  this 
State  is  not  repugnant  to  the  re- 
striction imposed  upon  such  taxa- 
tion by  the  National  Banking  Act 
(U.  S.  R.  S.,  8  5219) ;  i.  «.,  that  the 
taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  "  other 
moneyed  capital"  in  the  hands  of 
individual  citizens  of  the  State ; 
the  statute  simply  brings  the  capi- 
tal invested  in  national  banks 
within  the  taxing  power  of  the 
State  and  places  it  on  terms  of 
equality  in  respect  thereto  with 
all  other  assessable  personal  prop- 
erty, fd. 

6.  It  seems  that  investments  in  the 
shares  of  railroad,  ferry,  canal, 
manufacturing  and  other  indus- 
trial corporations  are  not  "mon- 
eyed capital  "  within  the  meaning 
of  said  provision  of  the  Federal 
statute.  Id. 

7.  It  seems,  also,  that  the  exemption 
from  taxation  by  State  law  of 
some  moneyed  capital  does  not 
necessarily  invalidate  a  statute  au- 
thorizing an  assessment  upon  na- 
tional bank  shares.  Id. 

8.  The  fact  that  some  corporatioDB 
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.  or  Bome  personal  property  are  sub- 
ject to  a  less  rate  of  taxation  than 
that  employed  in  hanking  corpo- 
rations will  not  alone  vitiate  the 

;  law  imposing  taxes  upon  bank 
shares,  unless  it  appears  to  he  the 
clear,  legislatiye  intent  to  thereby 
effect  discrimination  against  them. 

Id, 

0.  The  provisions  of  the  act  of  1843, 
"  for  the  collection  of  taxes  in  the 
city  of  New  York"  (Chap.  230, 
Laws  of  1843),  authorizing  proceed- 
ings to  punish  for  misconduct  in 
refusing  or  neglecting  to  pay  a  tax 
upon  personal  property,  are    not 

;  violative  of  the  constitutional  pro- 
hibition against  depriving  the  citi- 
zen of  his  property  "  without  due 
Erocess  of  law."  The  proceedings 
y  which  taxes  for  governmental 
purposes  are  collected  are  adminis- 
trative, not  judicial  in  their  char- 
acter,  and  the  summary  method  of 
procedure    so    authorized   is  due 

'  process  of  law  within  the  meaning 
of  the  Constitution.  la* 

10.  Where,  in  proceedings  under  said 
act,  it  appeared  that  the  person 
proceeded  against  had  full  notice 
of  proceedings  for  the  Imposition 
of  the  tax  and  an  opportunity  to 
question  their  correctness,  by  pro- 
ceedings  to  review  the  action  of  the 

^  assessing  officers, but  omitted  so  to 
do,  hdd,  that  he  was  estopped  from 
raising  any  question  affecting  the 
regularity  of  the  proceedings  or 
the  exercise  of  the  judicial  powers 
conferred  upon  tlie  assessors  in 
making  the  assessment.    -  Id, 

11.  Where  the  work  of  local  improve- 
ment required  to  be  let  by  con- 
tract on  competitive  bidding  has 
been  done  by  days'  work,  the  de- 
parture from  the  method  pointed 
out  by  the  statute  is  a  funda- 
mental one  vitiating 'the  whole  as- 
sessment for  the  work,  and  when 
the  assessment  was  confirmed 
prior  to  June  9,  1880.  and  so  not 
affected  by  the  act  of  that  year 
(§  2,  chap.  B70.  Laws  of  1880),  the 
court  has  no  power,  on  motion  to 
vacate  the  assessment,  to  reduce 
It,  leaving  it  to  stand  for  the  peti- 
tioner's proportionate  share  of  tlie 
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aetaal  value  of  the  work. 
Manhattan  R  R.  Go. 


In  re 
801 


12.  The  departure  is  not  an  irre^lar- 
ity  condemned  by  the  act  oi  1874 
(§  2,  ehap.  813,  Laws  of  1874).    Id. 

18.  •'  City  stock  "  of  the  dty  of  New 
York,  held  by  the  comm'lssioners 
of  the  sinking  fund,  is  not  an  in- 
debtedness of  the  dty  within  the 
meaning  of  the  constitational  pro- 
vision (State  Const.,  art.  8,  §  11)« 
which  prohibits  a  city  of  over  one 
hundred  thousand  inhabitants, 
whose  present  indebtedness  ex- 
ceeds ten  per  centum  of  the  as- 
sessed valuation  of  its  real  estate 
subject  to  taxation,  from  becom- 
ing indebted  in  any  further 
amount.  The  indebtedness  re* 
ferred  to  Is  one  to  l>e  met  In  the 
future  by  taxation,  and  city  stocks 
BO  held  are  not  debts  which  the 
municipality  can  be  called  upon 
^  P^^y*  (§  9*  chap.  99,  Laws  of 
1812;  chap.  225,  Laws  of  1845;  §§ 
102,  119,  chap.  835,  I/aws  of  1873; 
chap.  388,  Laws  of  1878.)  Bk.  for 
Samngs  v.  Graee,  813 

14.  The  history  of  the  municipal  leg- 
islation in  said  city  in  respect  to 
the  sinking  fund  given.  Id» 

15.  An  order  of  Qeneral  Term  quash- 
ing a  writ  of  certiorari,  issued  to 
review  the  proceedings  of  the 
State  board  of  eqtialization,  is  in 
the  discretion  of  the  court  (Code  of 
Civ.  Pro.,  §  2127),  and  is  not  re- 
viewable here,  except  in  a  case 
where  the  Qeneral  Term  refrains 
from  exercising  i1^  discretion,  and 
grants  the  order  upon  the  ground 
of  want  of  power  to  issue  the  writ. 
People,  ex  rel.  v.  McCarthy,       630 

16.  2i  seems  the  price  paid  on  private 
sale  of  real  estate  is  not  competent 
evidence  of  value,  and  a  compari- 
son of  the  difference  between  the 
consideration  stated  in  transfers  of 
real  estate  and  assessed  valuation 
of  such  real  estate  In  two  counties 
of  the  State  is  not  conclusive  or 
cogent  evidence  to  show  that  the 
assessed  valuation  In  the  one 
county  is  nearer  the  real  value 
than  in  the  other.  Id, 
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17.  The  Btatatoiy  Bcheiue  of  yalaa. 
tioQ  for  parpoees  of  tazatioa 
fltated  and  explained.  Id. 

1&  The  fact  that  the  State  board  of 
eqnaliaation,  after  giving  a  coontj 
f all  opportanity  to  present  proof, 
information  and  argument,  went 
into  secret  session  when  deliberat- 
ing upon  the  eqaaliiation  of  as- 
sessments, excluding  the  represen- 
tatives of  the  county  from  partici- 
pation therein/ and  declined  their 
assistance  and  advice  in  making 
sach  equalization,  does  not  Justify 
a  chari^e  of  misconduct  against 
the  board.  Id. 

19.  Nor  is  it  just  ground  for  such  a 
charge  against  the  State  assessors, 
that,  in  seeking  information  as  to 
the    value    of  real  estate  in  the 

.  county,  they  did  not  accept  offers 
of  assistance  and  advice  tendered 
by  the  county  tax  and  assessment 
officers.  Id. 


ASSiaNMENT. 

1.  In  an  action  to  recover  damaees 
for  breach  of  contract  made  be- 
tween defendant  and  the  firm  of  M. 
&G.,M.,-the  plaintiff,  alleged  an 
assignment  to  him  from  G.  of  his  in- 
terest in  the  claim.  It  was  objected 
by  defendant  that  the  assignment 
was  invalid.  Held,  that  assuming 
this  to  be  so,  as  the  objection  that 
G.  was  a  necessary  party  was  not 
taken  by  answer,  the  invalidity  of 
the  assignment  was  not  a  bar  to 
the  action,  as  plaintiff  had  an  in- 
terest in  the  contract  which  en- 
titled him  to  bring  the  action. 
Mansfield  v.  iV.  T.  a,  etc.,  Co.  205 

2.  The  assignment  was  of  all  G.'s 
right,  title  and  interest  to  any  and 
all  claims  and  demands  which  the 
firm  of  G.  &  M.  ^  have  had  or  now 
have  "against  defendant  ''for  or 
on  account  of  and  arising  from 
any  and  all  award  or  awanis  due 
said  firm  from  said  company," 
under  the  contract  in  question, 
plaiutiff  agreeing  "that  all  prose- 
cutions of  all  claims  shall  be  in  his 
name  individually."  Neither  the 
contract  nor  evidence  showed  that 
any  awards  were  contemplated  by 


it,  or  had  been  or  could  be  made 
under  it.  Held,  that  the  assign, 
ment  was  sufficient^  or  at  least  so 
ambiguous  on  its  &oe  as  to  allow 
of  parol  evidence  to  explain  its 
meaning.  Id. 

3.  An  assignment,  by  a  married- 
woman,  of  a  policy  of  insurance 
for  her  benefit  upon  the  life  of  her 
husband,  made  prior  to  the  pas- 
sage of  the  acts  authorizing  sucii 
an  assignment  (Chap.  821,  Laws 
of  1873  :  chap.  248.  Laws  of  1879), 
is  voidable  at  her  option ;  and  this 
although  the  premiums  on  the  pol- 
icy were  paid  by  her  out  of  her 
separate  estate,  and  although  no 
reference  is  made  in  the  policy  to 
the  statute  (Chap.  59,  Laws  of 
1840),  authorizing  the  issuing  of 
such  policies.  The  non-assic'nabil- 
ity  of  the  policy  did  not  depend 

'  upon  the  question  whether  the 
premiums  were  paid  by  the  hus- 
band, the  wife,  or  a  third  person. 
F^ank  v.  MuS.  L.  Ins.  Co.         266 

4.  Where,  however,  such  an  assign- 
ment was  made  by  the  wife,  imd 
after  the  thirty  days'  notice  of  a 
premium  falling  due,  required  by 
the  act  of  1876  (Chap.  841,  Laws 
of  1876),  had  been  given  to  her, 
the  assignee  surrendered  the  policy 
to  the  company,  and  such  premium 
was  not  paid  or  tendered  to  the 
company,  and  no  subsequent  pre- 
miums were  paid  or  tendered  by 
her.  Held^  that  the  policy  was 
forfeited,  under  the  condition 
therein  declaring  it  void,  if  pre- 
miums should  not  be  paid  when 
due ;  that  as  between  her  and  the 
company  she  was  placed  in  no 
better  position  in  this  respect  by 
her  assignment  of  the  policy  and 
its  surrender,  than  if  she  had  re- 
tained it ;  also  the  facts  that  when 
the  policy  was  surrendered,  the 
company  attached  to  it  the  as- 
signee's receipt  for  the  sum  paid 
him,  sUmped  on  the  policy  the 
word  "  paid,"  and  reUined  it  in  its 
possession,  did  not  amount  to  a 
conversion  of  the  policy  and  did 
not  prevent  the  assured,  had  she 
desired  to  avoid  the  assignment, 
from  so  notifying  the  company  or 
tendering  the  premiums  as  they 
fell  due.  ^<*- 
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5.  Bat  heid,  that  the  wife  could 
mantain  aa  action  an  for  money 
had  and  received  against  the  as- 
eignee  to  recover  the  amount  re- 
ceived bj  him  on  Buch  surrender, 
less  the  premiums  paid  by  him, 
with  ititeresl;  that  her  right  to 
avoid  the  assignment  existed  as 
well  after  as  before  the  surrender, 
and  that  an  action  against  him 
was  a  sufficient  election  to  avoid 
the  assignment  and  adopt  his  act 
in  receiving  the  avails  of  the  pol. 
icy.  Id. 

6.  The  policy  was  assigned  by  the 
wife  in  1875.  In  1876  the  assignee 
assigned  it,  with  her  consent,  to 
another,  who  surrendered  it  for  a 
sum  paid.  This  action  was  brought 
in  1881,  among  other  things,  to  re- 
cover of  the  second  assignee  the 
amount  so  received  less  premiums 
paid  by  him.  Held,  that  th^  delay 
in  making  the  election  to  avoid  tbe 
assignment  did  not  forfeit  her 
right  so  to  do,  as  it  was  insufficient 
to  bar  her  claim  under  the  statute 
of  limitations.  Id. 

7.  Defendant  D.,  the  second  assignee, 
offered  evidence  to  the  effect  that, 
when  he  paid  the  premium  in  1876, 
the  secretary  of  the  insurance  com- 

Cy  informed  him  that  the  policy 
lapsed,  but  that  if  he  would 
pay  the  premiums  due,  the  com- 
pany would  revive  the  policy  for 
,  his  benefit  alone.  Held,  that  the 
evidence  was  properly  excluded; 
that  the  policy  could  not  be  revived 
and  at  the  same  time  converted 
into  an  insurance  in  favor  of  'D. 
only;  that,  if  the  policy  was  for- 
feited and  the  forfeiture  waivud, 
the  assured  was  entitled  to  the 
benefits  of  the  waiver  and  revival. 

Id. 

8.  S.  and  the  F.,  N.  S.  &  C.  R.  R.  Co. 
entered  into  a  contract  by  which  S. 
leased  a  railroad  owned  by  him  to 
the  company  for  a  term  of  fifty 
years  at  an  annual  rental  of  a 
specified  percentage  appn  the 
agreed  cost  of  the  road.  The  con- 
tract contained  the  ordinary  cove- 
nant for  the  surrender  of  the  de- 
mised premises  at  the  end  of  the 
term,  subject,  however,  to  certain 
other  provisions,  in  substance  as 


follows  :  The  lessee  covenanted  at 
the  end  of  the  term  to  pay  to  the 
lessor  the  principal  sum  expended 
by  him  upon  the  road;  rent  to  con. 
tinue  until  such  payment,  and  then 
to  cease.  Upon  such  payment  be- 
ing made  it  was  stipulated  that 
the  company  should  be  vested  with 
the  fee  of  the  road  and  appurte- 
nances, and  that  the  contract  should 
thereupon  be  deemed  a  sufficient 
grant.  The  contract  contained  the 
usual  provisions  for  re-entry  for 
non-payment  of  rent  or  breach  of 
other  covenants  by  the  lessee.  The 
said  company  assigned  the  contract 
to  another  railroad  corporation, 
which  leased  to  the  defendant  all 
the  property  covered  by  the  con- 
tract for  the  term  of  lunety-nine 
years,  at  a  differept  rent  from  that 
reserved  in  the  original  lease,  and 
with  a  provision  for  re-entry  and  a 
covenant  to  surrender  at  the  end 
of  the  term.  In  an  action  by  the 
devisee  of  S.  to  recover  rent,  /n:ld 
(FiNCS,  J.,  dissenting),  that  the 
lease  to  defendant  operated,  as  be- 
tween it  and  S.  or  his  devisee,  as 
an  assignment  of  the  entire  term 
fixed  by  the  original  contract,  and 
thus  established  a  privity  of  estate 
between  iS.  and  defendant  which 
rendered  the  latter  liable;  that  the 
agreement  to  transfer  the  fee  did 
not  merge  the  fifty  years  term  or 
prevent  the  relation  of  landlord 
and  tenant  subsisting  during  its 
continuance;  as  by  the  terms  of 
said  agreement  the  payment  of  the 
purchase-price  at  the  end  of  that 
term  is  made  a  condition  precedent 
to  the  vesting  of  the  fee  in  the 
lessee,  and  so  the  contract  was  not 
a  present  sale  of  the  fee,  but  sim- 
ply for  a  sale  to  take  place  in  fti- 
turo.    Stewart  v.  L.  J.  R.  R.  Co. 

601 


9.  Where  a  lessee  parts  with  his 
whole  term  or  interest  as  lessee, 
or  makes  a  lease  for  a  period  ex- 
ceeding his  whole  term  it  will,  as 
to  the  landlord,  amount  to  an  as- 
signment  of  the  lease,  and  its 
character  as  such  is  not  destroyed, 
by  the  reservation  therein  of  a  new 
rent  to  the  assignor  with  a  power 
of  re-entering'  for  non-payment, 
or  by  its  assumption  of  the  charac- 
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tor  of  a  sab-lease;  and  the  assignee, 
BO  long  as  he  coutinaea  to  hold  the 
estate,  is  liable  directly  to  the  land- 
lord on  all  covenants  in  the  original 
leaae  which  ran  with  the  land,  in- 
cluding the  covenant  to  pay  rent. 

Id. 


ASSOCIATIONS. 

8ee  BBNETOLBirr,    src.,     Associa- 
tions. 
Joint-Stock  Ck>]CPAJ¥iB3. 


ATTORNEY  AND  CLIENT.; 

1.  An  attorney  may  agree  with  his 
client  upon  his  compensation,  and 
it  may  be  made  contlagent  upon 
his  success  and  payable  out  of  the 
proceeds  of  the  litigation.  Fowler 
V.  GiiUen,  895 

IB.  Proceedings  haying  been  insti- 
tuted before  a  surrogate  whicli 
threatened  the  interests  of  de- 
fendant C,  a  devisee  of  certain 
real  estate,  and  required  him  to  ap- 
pear and  defend,  he  called  upon 
plaintiff  and  retained  him  as  his 
attorney.  They  entered  into  an 
agreement  in  pursuance  of  which 
C.  executed  to  plaintiff  a  deed  of 
an  undivided  ^  half  of  the  real  es- 
tate, the  latter  agreeing  to  accept 
the  same  as  his  compensation,  to 
conduct  the  defense  to  its  close, 
to  pay  all  the  costs  and  expenses 
of  the  litigation,  and  to  indemnify 
C.  against  the  same.  In  an  action 
of  ejectment  to  recover  the  one- 
half  so  conveyed,  IiM,  that  the 
contract  was  not  in  violation  of 
the  statutory  prohibitions  (Code  of 
Civ.  Pro.,  §§  73,  74),  but  was  an 
agreement  purely  for  compensa- 
tion and  therefore  valid.  Id. 


AWARD. 

1.  Wliere,  under  a  statute  closing  a 
highway,  damages  were  directed 
to  be  awarded  and  paid  to  the 
owners  of  premises  injured  by  the 
closing,  held,  that  the  right  to  dam- 
ages was  personal,  and  belonged 
to  an  owner  at  the  time  of  the  clos- 


ing, although  before  the  award  he 
had  conveyed  his  title.  King  ▼. 
Mayor,  etc,  171 

2.  Where,  after  such  a  statutory 
closing  of  a  highway,  an  owner  of 
premises  injured  conveyed  them, 
bounding  the  lands  conveyed  by 
the  highway,  Tuld,  that  the  deed 
did  not  convey  an  easement  in 
the  highway,  which  entitled  the 
grantee  to  the  damages  subse- 
quently awarded  ;  that  the  latter 
was  ciiargeable  with  knowledge 
that  the  highway  no  longer  ex- 
isted, and  was  to  be  presumed  to 
have  purchased  in  view  of  that 
fact.  Id, 


BAIIi. 

Where,  in  lieu  of  bail  in  a  criminal 
action,  money  is  deposited  as  an- 
thorized  by  the  Code  of  Criminal 
Procedure  (§  586),  it  is  for  the  pur- 
poses of  the  action  to  be  considered 
as  the  money  of  the  defendant, 
and  although  it  was  in  fact  fur- 
nished by  a  third  person  it  may  be 
applied  in  payment  of  any  fine  im- 
posed upon  the  defendant.  People, 
ex  rel„  v.  Laidlaw,  588 


BANKS  AND  BANKING. 
iS^tf  National  Banks. 

BANKRUPTCY. 

1.  As  nnderthe  late  United  States 
Bankruptcy  Act  (14  U.  S.  Stat.  686. 

t40),  the  power  conferred  upon  a 
ankruptcy  court  to  issue,  in  pro- 
ceedings instituted  by  a  creditor, 
a  warrant  to  the  marshal  command- 
ing him  to  take  possession  of  the 
property  of  the  alleged  bankrupt 
was  discretionary,  as  was  also  the 
power  to  recall  or  set  aside  a  war* 
rant  after  it  had  been  issued,  that 
court  had  power  to  impose,  as  a 
condition  of  granting  the  warrant 
OTXit  denying  a  motion  to  recall 
one  which  had  been  granted  ex 
parte,  that  the  petitioning  creditor 
should  give  a  bond  indemnifying 
the  alleged  bankrupt  from  loss  or 
damages  caused  by  the  process  in 
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case  of  dismissal  of  the  proceed, 
logs.    Sonnebarn  v.  Libbey.       539 

I.  TUefirmof  A.  T.  8.  &  Co.  brought 
an  action  against  plaintiff  upon  an 
alleged  indebtedness.  Plaintiff 
succeeded  on  tbe  trial,  but  the 
judgment  was  reversed  on  appeal. 
Before  a  second  trial  said  firm  in- 
stituted bankruptcy  proceedings 
against  plaintiff,  his  alleged  in- 
debtedness being  the  disputed 
claim,  and  upon  an  ex  parte  appli- 
cation by  the  petitioners  a  warrant 
was  issued  to  the  marshal  requir- 
ing  bim  to  take  possession  of  plain- 
tiff's property,  which  was  executed; 
on  the  return  day  of  the  order  to 
show  cause,  plaintiff  denied  the  in- 
debtedness or  that  he  was  insolvent, 
and  made  three  motions,  t.  «.,  for  a 
dismissal  of  proceedings,  for  a  re- 
call  of  the  warrant,  and  for  a  bond 
of  indemnity  to  be  given  by  the 
petitioning  creditors ;  the  latter 
also  moved  to  amend  their  petition. 
The  court  disposed  of  all  the  mo. 
tions  by  one  order  which  allowed 
the  petitioners  to  amend,  and  de- 
nied the  motion  to  recall  the  war- 
rant,  but  required  the  petitioners 
to  give  a  bona  of  indemnity  against 
damages  sustained  by  plaintiff  in 
consequence  of  the  seizure  of  his 
goods,  if  on  the  final  hearing  he 
"should  prove  he  is  not  a  iMink- 
rupt,  and  the  proceedings  against 
him,  by  said  petitioning  creditors, 
shall  be  dismissed."  Said  peti- 
tioners thereupon  gave.a  iDond  con- 
ditioned as  required  by  the  order, 
with  this  addition,  "  in  case  said 
proceedings  are  not  dismissed,  or 
if  said  Meyer  Sonneborn  shall  be 
adjudicated  a  bankrupt  thereun- 
der, then  this  obligation  to  be 
void."  Anew  trial  of  the  action  re. 
suited  in  a  judgment  in  favor  of 
plaintiff  herein,  and  upon  submis- 
sion of  the  question  to  the  bank- 
ruptcy court,  it  decided  that  the 
judgment  was  conclusive  as  to 
plaintiff's  indebtedness  and  dis- 
missed the  proceedings.  In  an  ac- 
tion  upon  the  bond,  hdd  that  the 
bankruptcy  court  had  authority  to 
require  the  same  as  a  condition 
for  its  refusal  to  recall  the  war- 
rant; that  the  order  in  effect  re- 
quired it  as  the  condition  for  such 
refusal;  that   there   was  a  good 


consideration  for  the  bond;  and 
that  there  was  such  a  compliance 
with  its  condition  as  imposed  a 
liability  upon  the  obligors.         Id, 


BENEVOLENT,  ETC..   ASSOCIA- 
TIONS. 

1.  There  is  no  restriction  in  the  act 
of  1875  (Chap.  267,  Laws  of  1875), 
providing  ''for  the  incorporation 
of  societies  or  clubs  for  certain 
lawful  purposes,"  which  requires, 
where  a  society  is  organized  under 
it  for  "mutual  benefit^'  or  "be- 
nevolent "  purposes,  that  the  bene- 
fits or  benevolence  be  confined  to 
memk>ers  or  the  families  of  mem- 
bers.    MoMey  V.  Mui,  Belief  Soc. 

523 

2.  The  certificate  of  incorporation  of 
defendant,  a  corporation  organized 
under  said  act,  suted  its  object  to 
be  *'  to  combine  the  efforts  of  all 
of  its  members  with  the  view  to 
effect  mutual  relief,  aid  and  sys- 
tematic contributions  of  benevo- 
lence and  charity  during  their  life- 
time, and  to  their  respective  fam- 
ilies when  rendered  necessary." 
The  by-laws  organized  a  system 
similar  to  that  of  a  mutual. life  in- 
surance company,  the  contribu- 
tions of  members  to  be  applied  to 
the  payment  of  a  gross  sum  upon 
the  death  of  a  member,  to  any 
person  he  may  designate;  if  no 
beneficiary  is  designated,  payment 
is  to  be  made  to  his  legal  repre- 
sentatives. H.  made  application 
for  membership,  designating  his 
wife  and  M.,  the  plaintiffs  herein, 
as  the  beneficiaries,  the  amount 
payable  upon  his  death  to  l^  paid 
to  them  in  specified  proportions; 
the  application  was  accepted  and 
the  usual  certificate  of  membership 
issued  in  which  the  society  agreed 

'to  make  the  payments  as  directed. 
In  an  action  to  recover  the  amount 
agreed  upon,  held,  that  the  desig- 
nation of  M.,  who  was  not  a  mem- 
ber of  the  family  of  U.,  as  a  bene- 
ficiary, was  not  in  contravention  of 
the  act  or  the  certificate  of  incor- 
poration, and  that  defendant  wan 
liable.  •  Jd. 

See  Rbliqious  Cokpoi;atio.\\^. 
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BILLS,  NOTES  AND  CHECKS. 

1.  Where  a  second  indoreer  of  a 
promissorj  note  has  paid  and  taken 
it  up,  he  becomes  a  holder  for 
valae  and  may  maintain  an  action 
to  recover  the  amount  thereof  of 
the  first  indorser  although  both  are 
accommodation  indorsers.  Kelly 
▼.  Burroughs,  98 

2.  Plaintiff;  a  savings  bank,  in  1871 
loaned  upon  a  note  signed  by 
twenty. one  persons  $3,000.  and 
upon  another  signed  by  thirteen 
$3,000.  The  loans  were  for  the 
benefit  of  a  church,  but  to  and  on 
the  credit  of  the  makers.  In  1874, 
to  pay  the  balance  due  on  the  notes 
and  to  take  up  the  same,  defend- 
ants, forty  in  number,  gave  their 
note  payable  on  demand.  In  an 
action  upon  the  note,  hdd^  that  con- 
ceding the  bank  had  no  authority, 
under  its  charter  (Chap.  824,  Laws 
of  1851),  to  loan  its  moneys  upon 
the  original  notes,  and  that  they 
"were  void  as  securities"  (as  to 
which  qu(Bre\  yet  it  could  recover 
against  the  maken  the  moneys 
loaned,  and  having  taken  the  note 
in  suit  in  satisfaction  of  that  cause 
of  action,  and  having  surrendered 
the  notes  which  were  the  evidence 
thereof,  it  was  founded  on  a  good 
consideration,  was  in  no  sense 
unlawful,  and  was  enforceable 
against  the  makers;  also  that  as 
the  note  in  suit  was  made,  at  least 
in  part,  by  strangers  to  the  former 
notes,  it  could  not  be  said  that  it 
was  taken  simply  in  exchange  for 
them.     Borne  S'vge  Bk.  v.  Krug, 

8.  In  an  action  to  recover  back  mon- 
eys paid  by  plaintiif  in  payment  of 
a  promissory  note  given  by  him  to 
defendant  and  transferred  to  a 
bona  fide  holder  before  maturity, 
the  complaint  alleged  that  the  note 
was  given  to  compound  a  supposed 
felony,  i.  e.,  a  claim  made  by  de- 
fendant that  plaintiff's  son  had 
stolen  money  from  him,  and  that 
the  note  was  extorted  by  threats  of 
public  charges  against  the  son. 
After  the  court  had  charged  in  sub- 
stance, that  if  the  note  was  given 
simply  to  compound  a  felony  plain- 
tiff could  not  recover,  he  was  re- 
quested   but    refused    to    charge 


**  that  if  the  compounding  of  a  fel- 
ony entered  into  and  formed  a  part 
of  the  consideration  of  the  note 
the  plaintiff  could  not  recover;'* 
also,  **  that  if  the  motive  of  the 
plaintiff*  in  giving  the  note  was  in 
part  for  the  purpose  of  compound- 
ing a  felony,  he  would  not  be  en- 
titled to  recover."  Held  error. 
Edynes  v.  Budd,  872 

4.  Defendant,  at  Vienna,  Austria, 
where  he  resided,  accepted  a  bill 
of  exchange,  dated  May  1,  1878, 
payable  three  months  from  date. 
Soon  after  he  absconded,  coming 
to  New  York  in  July  of  that  year, 
where  he  has  since  resided,  l>ear- 
ing  a  fictitious  name,  assumed  for 
the  purpose  of  concealing  himself 
from  his  creditors.  Plaintiff'  dis- 
covered him  in  April,  1882,  de- 
manded payment  of  the  bill,  and, 
upon  his  refusal,  brought  suit 
upon  the  acceptance.  Seld,  that 
the  action  was  barred  by  the  sut- 
ute  of  limitations ;  that  the  case 
was  not  within  any  of  the  statutory 
exceptions.  (Code  of  <^v.  Pro., 
§401.)   Sngav.FUch&r,  400 

BILL  OF  LADING. 

1.  The  effect  of  the  statute  (Chap. 
826,  Laws  of  1858,  as  amenued  by 
chap.  858,  Laws  of  1869).  prohibit- 
ing the  delivery  by  a  common  car- 
rier of  property  covered  by  a  bill 
of  lading,  except  upon  surrender 
and  cancellation  of  the  bill,  and 
authorizing  the  transfer  of  the 
property  by  indorsement  of  the  bill, 
is  to  incorporate  into  every  such 
instrument  the  statutory  condition 
and  make  it  an  element  of  the  con- 
tract, unless  the  case  is  brought 
witliin  the  exception  of  the  statute 
(8  5)  by  having  the  words  '*  not 
negotiable"  plainly  written  or 
stamped  on  tne  face  of  the  bill. 
ColgcUey.  Penn.  Go.  120 

2.  The  remedy  of  the  transferee  of 
a  bill  of  lading  where  the  carrier 
has  delivered  ue  property  in  vio- 
lation of  the  statute  is  not  confined 
to  an  action  for  damages  given  by 
the  statute    (§  7,  as   amended  by 

t8,  chap.  440,  Laws  of  1806),  but 
e  may  maintain  an  action  for  the 
convereion  of    the  property,   and 
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this  althongh  the  delivery  was  b; 
mistake,  without  evil  intent.     li' 


1 


3.  Where,  therefore,  a  bill  of  lading 
wliich  ran  to  the  consignee  alone, 
but  did  not  have  the  words  **  not 
negotiable"  upon  its  face,  was 
transferred  by  the  consignee  by 
indorsement,  and  thereafter  the 
common  carrier,  without  knowl- 
edge of  the  transfer,  delivered  the 
property  to  the  consignee  without 
production  and  cancellation  of  the 
bill  of  lading,  field,  that  an  action 
by  the  transferee  against  the  car- 
rier for  conversion  of  the  prop- 
erty was  maintainable.  Id. 

4.  Also  held,  that  proof  of  a  custom 
to  deliver  property  to  the  consignee 
without  production  of  the  bill  of 
lading^    when     it      was      **  billed 

^Btraignt"  to  the  consignee  alone, 
was  immaterial ;  that  the  custom 
could  not  repeal  the  statute,  or  pro- 
tect from  a  violation  thereof.      Id. 


BOARD  OF  CLAIMS. 

1.  The  act  of  1885  (Chap.  238,  Laws 
of  1885),  providing  for  the  hearing 
and  determination  l)efore  the  board 
of  claims,  of  the  claims  of  certain 
persons  whileactinf  as  captain  and 
h arbor-masters  of  the  port  of  New 
York,  and  ratifying  and  legalizing 
their  acts,  is  not  in  contravention 
of  the  provision  of  the  State  Con- 
stitution (Art.  8,  §  19),  declaring 
that  "  the  legislature  shall  neither 
audit  nor  allow  any  private  claim 
or  account  against  the  State,"  etc. 
While  the  said  provision  prohibits 
the  legislature  itself  from  auditing 
or  allowing  such  claims,  it  recog. 
nizes  its  power  to  provide  by  law 
for  the  audit  and  allowance  thereof 
by  some  appropriate  tribunal.  Ools 
V.  Slats,  48 

d.  The  power  of  the  legislature  in  this 
respect  is  not  restricted  to  claims 
founded  on  a  legal  liability  enforce- 
able as  against  an  individual  by  ac- 
tion, but  in  special  cases,  where  in 
its  judgment  justice  reauires,  it 
may  give  power  to  the  Doard  of 
claims  or  other  tribunals,  to  disre- 

gard  defenses  strictly  legal,  and  to 
ear  and  determine  claims  a^nst 


the  State,  founded  in  right  and  jus- 
tice. Id. 

8.  li  se&TM,  however,  as  a  general 
rule,  and  in  the  absence  of  express 
provision,  the  authority  of  said 
board  is  confined  to  the  allowance 
of  legal  claims.  Id. 

BOND. 

1.  As  under  the  late  United  States 
Bankruptcy  Act  (14  U.  S.  Stat.  536, 
§  40),  the  power  conferred  upon  a 
bankruptcy  court  to  issue,  In  pro 
ceedings  instituted  by  a  creditor,  a 
warrant  to  the  marshal  command- 
ing him  to  take  possession  of  the 
property  of  the  alleged  bankrupt . 
was  discretionary,  as  was  also  the 
power  to  recall  or  set  aside  a  war- 
rant after  it  had  been  issued,  that 
court  had  power  to  impose,  as  a 
condition  of  granting  the  warrant 
or  of  denying  a  motion  to  recall  one 
which  had  been  granted  ex  parte^ 
that  the  petitioning  creditor  should 
give  a  bond  indemnifyiao^  the 
alleged  bankrupt  from  loss  or  dam- 
ages caused  by  the  process  in  case 
of  dismissal  of  the  proceedings. 
Stnineborn  v.  Liibey.  ^9 

2.  The  firm  of  A.  T.  S.  &  Co.  brought 
an  action  against  plaintiff  upon  an 
alleged  indebtedness.  Plaintiff 
succeeded  on  the  trial,  but  the 
judgment  was  reversed  on  appeal. 
Before  a  second  trial  said  firm  in- 
stituted bankruptcy  proceedings 
against  plaintiff,  his  alleged  indebt- 
ness  being  the  disputed  claim,  and 
upon  Knex  parte  application  by  the 
petUioDers  a  warrant  was  issued  to 
the  marshal  requiring  him  to  take 
possession  of  plaintiff's  property, 
which  was  executed;  on  the  return 
day  of  the  order  to  show  cause, 
plaintiff  denied  the  indebtedness 
or  that  he  was  insolvent  and  made 
three  motions,  i,  e.  for  a  dismissal 
of  proceedings,  for  a  recall  of  the 
warrant,  and  for  a  bond  of  in- 
demnity to  be  given  by  the  peti- 
tioning creditors;  the  latter  also 
moved  to  amend  their  petition. 
The  court  disposed  of  all  the  mo- 
tions by  one  order  which  allowed 
the  petitioners  to  amend,  and  de- 
nied the  motion  to  recall  the  war- 
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lant,  bat  required  the  petitioners 
to  give  a  bond  of  indemnitj  against 
damages  sustained  bj^  plaintiff  in 
consequence  of  tlie  seizure  of  his 
goods,  if  on  the  final  hearing  lie 
'*  should  prove  he  is  not  a  bank- 
rupt, and  the  proceedings  against 
\  him,  by  said  petitioning  creditors, 
shall  be  dismissed."  Said  peti- 
tioners thereupon  gave  a  lx>nd  con- 
ditioned as  required  hy  the  order, 
with  this  addition,  "in  case  said 
proceedings  are  not  dismissed,  or 
if  said  Meyer  Sonneborn  shall  be 
adj  adicated  a  bankrupt  thereunder, 
then  this  obligation  to  be  void." 
A  new  trial  of  the  action  resulted 
in  a  j  udgment  in  favor  of  plaintiff 
herein,  and  upon  submission  of 
the  question  to  the  bankruptcy 
court,  it  decided  that  the  judgment 
was  conclusive  as  to  plaintiff's  in- 
debtedness and  dismissed  the  pro- 
ceedings. In  an  action  upon  the 
bond,  neld  that  the  bankruptcy 
court  had  authority  to  require  the 
same  as  a  condition  for  its  refusal 
to  recall  the  warrant;  that  the 
order  in  effect  required  it  as  the 
condition  for  such  refusal;  that 
there  was  a  good  consideration  for 
the  bond;  and  that  there  was  such 
a  compliance  with  its  condition  as 
imposed  a  liability  upon  the  ob- 
ligors. Id, 

See  TJKDBBTAKiNa 


BROKBR 

1.  "Where  a  broker,  employed  to  ef- 
fect a  sale  of  property,  has  found 
a  purchaser  of  sufficient  responsi- 
bility willing  to  take  upon  the 
terms  named,  he  has  performed  his 
contract  and  is  entitled  to  his  com- 
missions.   Dudoi  V.  Cunningham, 

678 

&  If  a  broker  is  required  to  furnish 
the  vendor  with  the  name  of  the 
purchaser  as  a  condition  precedent 
to  his  right  to  recover  commissions, 
when  the  vendor  Interposes  no  ob- 
jection on  til  at  ground  but  abso- 
lutely disaffirms  the  sale,  he 
thereby  waives  the  right  to  Insist 

.    upon  the  condition.  Id. 

See  Pbincipal  awd  Aobnt. 


BUPFALO  (CITY  OF). 

1.  The  provision  6t  the  charter  of  the 
city  of  Buffiilo  (|  7,  tit.  8,  chap. 
519,  Laws  of  1870),  declaring  that 
'*  no  action  or  proceeding  to  recover 
or  enforce  any  claim  against  the 
city  shall  be  brought  until  the  ex- 
piration of  forty  days  after  the 
claim  shall  have  been  presented  to 
the  common  council,"  attaches  as 
a  condition  preccMient  to  the  com- 
mencement of  any  action  against 
the  city.    Reining  v.  CUy  of  Bxtf- 

3.  It  is,  therefore,  necessary  to  allege 
in  the  complaint,  in  an  action 
against  the  city  for  a  tort,  the  pre- 
sentation of  the  claim,  and  the  ex- 
Siration  of  forty  days  thereafter 
efore  the  commencement  of  the 
action.  Td, 

3.  The  legislature  has  power  to  at- 
tach  such  a  condition  to  the  main- 
tenance of  a  common-law  action  as 
well  as  to  one  created  by  statute. 


BUILDINQ  CONTRACT. 

1.  A  party  to  a  building  contract  may 
waive  a  stipulation  therein  that  the 
final  payment  to  be  made  by  him 
shall  not  be  required  unless  the 
architect  shall  certify  that  the  con- 
tract has  been  fully  performed  to 
his  satisfaction  ;  an  acceptance  of 
the  building  aa  under  a  completed 
contract  is  such  a  waiver,  and  en- 
titles the  contractor  to  recover  the 
sum  due,  although  no  certificate 
hag  been  given,  and  although  the 
architect  is  not  aatisfied.  Smith 
V.  AUc&r.  87 

2.  By  an  oral  contract  between  the 
parties,  plaintiff  agreed  to  erect  a 
building  for  defendant  in  accord- 
ance with  certain  plans  and  speci- 
fications. When  the  building  was 
partially  erected  the  work  was 
stopped  by  defendant,  because  of 
failure  to  perform  it  in  accordance 
with  tile  plans  and  specifications. 
Defendant  selected  an  architect  to 
examine  the  work,  who  made  a 
memorandum  of  the  defects  and  of 
the  work  to  be  performed  by  plain- 
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tiff  to  remedj  them;  this  was  ac- 
cepted and  agreed  to  by  the  par- 
ties, and  plaintiff  began  the  work 
under  the  new  agreement.  Plain- 
tiff asked  to  be  permitted  to  finish 
the  work  as  required  by  th«rarchi. 
tect,  and  offered  so  to  do,  but  de- 
fendant refused  to  permit  it,  and 
the  work  was  stopped.  In  an  ac- 
tion to  recover  for  the  work  done, 
held,  that  the  new  agreement  was 
for  a  sufficient  consideration  and 
was  a  waiver  of  forfeiture,  because 
of  non -performance  of  th&  old 
agreement;  and  that  plaintiff  was 
entitled  to  recover.  Also  that,  as 
the  time  for  the  performance  of 
the  original  contract  had  not  ex- 
pired at  the  time  the  work  was  fin- 
ally stopped,  and  as  the  defects 
had  been  pointed  out  and  agreed 
upon,  plaintiff  was  entitled  to  sup- 
ply those  defects  and  complete 
the  performance,  and  as  he  was 
prevented  from  so  doing  by  defend, 
ant's  interference,  the  latter  was 
estopped  from  claiming  non-pei^ 
formance.    FaUon  v.  LauHer.    228 

8.  AUo  held,  that  after  accepting 
and  agreeing  to  the  architect's 
memorandum,  defendant  could  not 
claim  that  other  defects  not  speci- 
fied therein  existed  which  author- 
ized her  to  repudiate  the  contract. 

Id. 

BURDEN  OP  PROOF. 

In  an  action  upon  two  policies  of  life 
insurance,  tbe  complaint  alleged 
and  the  answer  admitted  the  issu- 
ing of  tlie  policies,  the  death  of 
the  insured  during  the  life  of  the 
policies,  and  that  proofs  of  death 
were  served  upon  defendant.  By 
the  policies  the  defendant  was  not 
liable  for  the  amounts  insured  in 
case  of  the  death  of  the  insured  by 
his  own  hands,  *'  whether  sane  or 
insane."  The  proofs  of  loss  were 
upon  blanks  furnished  by  the  com^ 
pany,  which,  among  other  things, 
requested  that  in  case  of  a  coroner's 
jury  the  company  should  be  fui^ 
nished  with  the  verdict  of  the 
Jury.  In  answer  to  this  request 
there  was  attached  to  the  proof 
what  purported  to  be  a  copy  of  the 
^testimony  taken  Before  a  coroner 
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and  of  the  Inquisition  of  the  jury, 
to  the  effect  tliat  the  insured  came 
to  his  death  by  suicide.  The  per- 
sons making  the  proof  stated 
therein  that  they  did  not  admit 
that  there  was  any  such  inquest, 
verdict  or  evidence,  and  denied 
that  the  purported  finding  was 
true.  An  answer  to  or  compliance 
with  any  such  request  was  not  re- 
quired by  either  of  the  policies. 
The  paper  so  attached  to  the  proofs 
was  offered  in  evidence  by  defend- 
ant and  received  under  objection 
and  exception,  and  the  court  de- 
cided that  thereby  the  burden 
was  imposed  upon  plaintiffs  of 
showing  how  the  death  was  pro- 
duced. Held  error  ;  that  the  af- 
firmative was  by  the  pleadings 
upon  defendant ;  and  that  the 
proofs,  taken  as  a  whole,  contained 
no  concession  which  changed  this 
burden.  Ooldtchmidt  v.  MuL  L, 
Ins,  Co,  486 

CALENDAR. 

An  appeal  to  this  court  from  an  or- 
der of  Genera]  Term  reversing  a 
judgment  of  Special  Term  and 
granting  a  new  trial  after  trial  of 
issues  of  fact  in  mandamus  pro- 
ceedings, is  not  an  appeal  from  an 
order  included  in  the  provision  of 
the  Code  of  Criminal  Procedure 
(^  1 92)  authorizi  ng  appeals  from  cer- 
tain  orders  to  be  put  on  the  motion 
calendar  and  heard  as  motions;  it 
should  be  placed  upon  the  general 
calendar.  People,  ex  rel.,  v.  Laid- 
law.  588 


CASES       REVERSED,      DISTIN- 
GUISHED, ETC. 

People,  ex  rd.  Satierlee,  v.  Bd.  of 
Police  (76  N.  Y.  88).  distinguished. 
Hobbs  V.  GUy  of  Tonkers.  18 

People,  ex  rel.Ryan,  v.  French  (91  N. 
Y.  265),  distinguished.  Hobbs  v. 
CUy  of  Tonkers.  18 

Kehn  v.  State  (98  N.  Y.  291),  diatin- 
guished.  Hoiibs  v.  City  of  Tank- 
ers.  18 

Witbeck  t.  Van  Bensselaer  (64  N.  T. 
96 
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27),  distlngnislied.  Ifewea  ▼.  WTUg- 
ham,  29 

Popfinger  v.  Tutte  (17  J.  &  S.  812), 
reversed.    Papflnger  v.  Tutte.    88 

Story  V.  i\r.  r.  E.  E.  R.  Go.  (90  N. 
Y.  122),  distinffuished.  (JonHin  v. 
N,  r,  0.  c£  TT.  i2.  Co.  Ill 

South  Fort  Canal  Co.  v.  Gordon  (2 
Abb.  [U.  S.]  479),  distingaisUed. 
Kessel  ▼.  ZeiMr.  119 

Gray  V.  BrignardeOo  (1  Wall  627), 
distingruislied.      JT^M^t  v.    ZeUer. 

119 

Douglass  v.  Chalmer  (2  Ves.  Jr.  501), 
distinguished.  Quackenbos  v. Kings- 
land.  182 

NevoliaU  y.  ^pp2^;i  (17  J.  &  S.  288), 
reversed.      IfeuhaU   v.   Appteion. 

183 


i?brd    V.  Knapp  (31  Hun, 
versed.    i?w^  v.  Knapp. 


re- 
185 


/&k?«v.  G4*er73 
tingoished. 


/  (48  N.  Y.  106),  dis- 
Ford  V.  Knapp.    141 


TF^«M«Mf  V.  jy:  r.  z.  ins.  co.  (33 

Hun,  426),    reversed.     Whitehead 
V.  iT.  r.  X.  /tm.  Co.  143 

Brickerton  v.  Jaques  (28  Hun,  119), 
distinguished.  Tf7ii^«Aea<2  v.  iV". 
r.  L.  Ins.  Co.  152 

/»  re  Haxtun  (38  Hun,  864),  reversed. 
In  re  Haxtun.  157 

AU>any  City  Bk.  v.  3foA«r  (19  Blatch. 
174),di8ttngnished.  InreMcMahon 
V.  Palmer.  177 

iSiwt^A  V.  Z.  L  R  R.  Co.  (82  Hun,  88), 
reversed.  Smith  v.  L.  L  R.  R.  Co. 

190 

P&st  V.  Doremus  (60  N.  Y.  371),  dis- 
tinguished.     Qoodvoin  v.   Burnt. 

227 

Rosenberg  v.  5^*  (18  J.  &  S.  857), 
reversed.     Rosenberg  v.  Block.  255 

WAiVf^sad  V.  iVr  F.  Jl/.  Z.  /««.  Co. 
(a/^6,  p.  143),  distinguished.  Frank 
V.  iftt*.  L.  Ins.  Co.  278 


Patt^fcwA  V.  ir.T.C.dkH.B.Rh. 
Co.  (18  J.  &  S.  241),  reversed. 
Pat<^««c*  V.  N.  T.  C:&  H.  R.  R. 
R.  Co.  280 

Nagel\.  City  of  Buffalo  (84  Hun,  1), 
overruled.  R/eimng  v.  CUy  of 
Buffalo.  811 

In  re  Thirty-fourth  Street  R.  B.  Co. 
(87  Hun,  442),  reversed.  In  re 
Thirty-fourth  Street  R.  R.  Go.  848 

Barto  V.  Himrod  (8  N.  Y.  488),  dia- 
tinguished.  In  re  Thirty-fourth 
Street  R.  R.  Co.  852 

Dunham  v.  Orinoold  (22  Week.  Dig. 
196),  distinguishea.  ffaynes  v. 
Rudd.  875 

Turiey  v.  Edwards  {1  Week.  Rep. 
450),  distinguishea.  Haynes  v. 
^t^iid.  875 

P<rf«y  V.  Green  gl  C.  L.  J.  175),  dis- 
tinguished.   Haynes  v.  AwJd.  875 

Williams  v.  -Baytey  (35  L.  J.  Ch.  717), 
distinguished.    Haynes  y.  £tMi<f. 

875 

Bockes  V.  Lansing  (74  N.  Y.  437), 
distinguished.  Moores  v.  IWn- 
«Aend.  894 

Zottfn  V.  McCarthy  (41  N.  Y.  107), 
distinguished.  Moores  v.  Tbum- 
«^n(2.  894 

Remington  Paper  Co.  v.  G'Dougherty 
(81  N.  Y  474).  distinguished 
Moores  v.  Soton^nd.  894 

V.  Kane  (1  Johns.  Cas.  76), 
distinguished.    Kngel  v.   i^^NA^r. 

405 

PoiUon  V.  Lawrence  {77  Jif.  Y.  207), 
distinguished.    J^^e^  v.  Fischer. 

405 

P«<«r«  V.  Delaplaine  (49  N.  Y.  862). 
distinguishea.     DtrineUe  v.  iS!d<y. 

People,  ex  rel.  WeUer,  v.  7oioi»MiMi 
(40  N.  Y.  860),  reversed.  People, 
ex  rel.  Weller,  v.  Towisend.      480 

Walker  v.  Jf«7K»'(4  F.  &  P.  746),dto. 
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tinffuislied.    Hkkey    ▼.    MorreU. 

461 

PHdeaux  v.  Bunnett  (1  C.  B.  [N.  S.] 
618),  diBtingaished.  Bieiev  v. 
MorreU,  463 

Jendwine  y.  Blade  (3  Esp.  573),  die- 
tinguifihed.    Biekey     v.     MorreU. 

463 

6^{>r(2o7>  V.  Bt^^rJlOS  IT.  S.  658),  dis- 
tinguished.    Uickey   ▼.    MorreU. 

463 

iV<7p20,  ex  rel,  v.  OromweU  (88  Hun. 
884),  reversed.  P(8<7p^,  ««r«i.  v. 
CromweU.  477 

/»diy  V.  Nat  CUy  Bk.  (80  N.  Y.  100), 
distingnislied.  Bsople,  ex  rel.  v. 
CromioeU.  488 


IV»7iw  V.  Bk,  of  Fox  Lake  (3  Keyes, 
435),  distinguished.  People,  ex 
rel.  V.  OromweU,  485 

Goldsclimidt  v.  ifw^.  L.  7/w.  Co.  (83 
Hun,  441),  reversed.  OMechmidt 
V.  Mut.  L.  1m.  Co.  486 

Ins.  Co.  V.  iV«trt^  (33  Wall.  83),  dis- 
tinguished.  Qoldechmidt  v.  Mut. 
L.  Ins.  Co,  493 

Morgan  v,  CWy  of  Binghamton  (83 
Hun,  603),  reversed  so  far  as  ap. 
pealed  from.  Morgan  v.  City  of 
Binghamton.  500 

People  V.  Cruger  (88  Hun,  500),  re- 
versed.   People  V.  Cruger.        510 

/8ito<«  V.  Ctf/i<ra/  OAw  J/i/^.  Relief  As- 
sociation (39  Ohio  St.  899),  dis. 
tinguished.  Massey  v.  Mut  Re- 
lief tioe.  630 

Folmer*s  Appeal  {^  Pemi.  St.  188), 
distinguished.  Masssi^v.Mut.  Re- 
lief Soc.  680 

Oeismer  v.  X.  8.  <k  M.  8.  R.  Co.  (84 
Hun,  50),  reversed.  Geismer  v.  L. 
8.  it  M.  S.  R.  Co.  563 

Weed  V.  Panama  R.  R.  Co.  (17  N. 
Y.  863),  distinguished.  Oeismer 
V.  L.  8.  <£?  M.  a.  R.  Co.  571 

Blackcock  V.  N.  T.   d  E.  R.  R.  Co. 


(1  Bosw.  77;  30  N.  Y.  48),  distin- 
guished. Oeismer  v.  L.  8.  db  M. 
8.R.  Co.  573 

Woody.  Howird  Ins.  Co.  (18  Wend. 
646),  distinguished.  Paddock  v. 
KiTkham.  600 

In  re  Whitney  (4  Hill,  588).  distin- 
guished.     Paddock  v.   Kirkham. 

600 

Post  V.  Kearney  (3  N.  Y.  894),  dis- 
tinguished. 8tewaH  v.  L.  I.  R.  R. 
Co.  611 

CoUins  V.  EaOyrouck  (56  N.  Y.  157), 
distinguished.  Btevoart  v.  £.  7.  J?. 
R.  Co.  611 


CAUSE  OF  ACTION. 

1  0.  executed  to  plaintiff  a  bona  and 
mortgage  dated  July  15, 1883,  nom- 
inally to  secure  the  payment  of 
$37,()00  on  demand,  it  appeared 
tbey  were  in  fact  given  to  secure 
advances  to  be  thereafter  made 
under  a  contract  of  the  same  date 
between  the  parties,  by  which 
plaintiff  agreed  to  loan  C.  $37,000, 
•'provided  he  forthwith  erect" 
three  houses  on  the  mortgaged 
premises,  the  money  to  be  ad- 
vanced in  specified  sums  as  the 
work  progressed,  the  whole  of 
which  was  to  be  done  within  a 
year.  If  C.  proceeded  with  the 
work  so  as  to  be  entitled  to  the 
first  advance  within  ninety  days 
from  the  date  of  the  agreement 
and  to  each  subsequent  advance 
in  like  time  after  the  preceding  one, 
it  was  agreed  that  no  demand 
should  be  made  for  payment  until 
ninety  days  after  C.  had  become 
entitled  to  the  last  advance.  Prior 
to  November,  1883,  plaintiff  ad- 
vanced $11,500  under  the  contract. 
On  November  fourth,  C.  abandoned 
his  contract  leaving  the  houses  in 
an  unfinished  condition,  and  made 
a  general  assignment  for  the  bene- 
fit  of  creditors.  In  an  action  to 
foreclose  the  mortgage,  commenced 
November  38,  1883,  held,  that 
when  0.  abandoned  the  contract, 
plaintiff  was  discharged  from  all 
obligations  either  to  advance  fur- 
ther sums  or  to  delay  foreclosure. 
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and  thaf,  therefore,  the  action  was 
not  prematurely  brought.  Ferris 
V.  Bpooner,  10 

%,  The  complaint  in  an  action  to  fore- 
close a  mortgage  upon  a  leasehold 
interest,  set  forth  the  reoovery  of 
judgment  in  an  action  of  ejectment 
Drought  by  the  landlord  because 
of  non-payment  of  rent,  and  al- 
leged a  tender  and  payment 
into  court  of  the  amount  of  rent 
in  arrear,  with  the  costs  and 
charges  to  which  the  plaintiff  in 
that  action  was  entitled  ;  also  that 
plaintiff  here  was  ready  and  will- 
mg  to  pay  said  rent  and  charges. 
It  was  claimed  by  defendants  that 
the  effort  to  redeem  was  ineffectual, 
as  the  amount  tendered  was  insuffi- 
cient, and  that,  therefore,  the 
complaint  was  properly  dismissed. 
HM  untenable ;  that  as  the  stat- 
utory limitation  as  to  time  to  re- 
deem had  not  expired  at  the  time 
of  trial,  the  insufficiency  of  the 
amount  tendered  did  not  authorize 
a  dismissal  of  the  complaint;  that 
as  the  complaint  contained  an 
offer  to  pay  all  the  back  rents,  costs 
and  charges,  the  court  could  have 
required  the  payment  of  the 
proper  amount  as  a  condition  of 
granting  relief.  NeweU  v.  Whig- 
mm,  20 

3.  Where  a  second  indorser  of  a 
promissorry  note  has  paid  and 
taken  it  up,  he  becomes  a  holder 
for  value  and  may  maintain  an  ac- 
tion to  recover  the  amount  thereof 
of  the  first  indorser  although 
both  are  accommodation  indorsers. 
KeUy  V.  Burroughs.  93 

4.  A  person  rightfully  entitled  to  an 
office,  who  has  been  ejected  there- 
from, may,  after  his  reinstateoMnt, 
recover  of  the  usurper  the  salary 
or  emoluments  of  the  office  received 
by  the  latter.     Kessel  v.  Zeiser, 

lU 

5.  The  right  to  recover  is  not  affected 
by  the  fact  that  the  usurper  was 
put  in  possession  of  the  office  under 
a  j  udgment  of  the  Supreme  Court, 
where  such  judgment  was  reversed 
and  final  judgment  rendered  in 
favor  of  the  rightful   incumbent. 

id. 


6.  An  action  for  damages  at  the  suit 
of  an  individual  is  not  maintain- 
able against  a  justice  of  the  peace, 
because  of  his  failure  to  render 
judgment  in  an  action  tried  before 
mm  within  four  days  after  its  final 
submission.    Evarts  v.  EuM,  296 

7.  As  to  whether,  where  it  appears 
that  the  justice  in  fact  decided  the 
case  but  omitted  to  enter  it  in  his 
docket  within  the  four  days,  he 
would  be  liable,  qtusre.  Id. 

8.  Although  duress  and  undue  influ- 
ence was  employed  in  procuring  a 
contract  for  the  payment  of  money 
and  influenced  the  giving  of  it, 
and  the  party  so  executing  ii  has 
been  compelled  to  pay  money  on 
account  thereof,  he  may  not  main- 
tain an  action  to  recover  the  same 
where  the  consideration  of  the 
contract  arises  upon  or  is  any  way 
affected  by  the  compounding  of  a 
felony.  The  parties  in  such  case 
are,  notwithstanding  the  duress,  in 
pari  delicto,  and  neither  is  entitled 
to  relief  from  the  courts.  Haynes 
T.  Rudd,  872 

0.  In  an  equitable  action,  to  compel 
the  cancellation  of  a'deed  given  on  a 
tax  sale  as  a  cloud  on  title,  the 
averment  in  the  complaint  of  title 
in  the  plaintiff  was  denied  by  the 
answer.  .  The  only  finding  or  evi- 
dence on  the  subject  was  a  deed 
Supporting  to  be  executed  by  one 
escribing  himself  therein  as  a  ref- 
eree duly  appointed  by  a  decree  in 
a  partition  suit.  There  was  no 
proof  or  finding  that  any  of  the 
parties  to  that  action  or  their 
grantors  ever  had  title  to  or  pos- 
session of  the  premises,  and  at 
the  time  of  and  for  a  long  period 
prior  to  the  execution  of  sucn  deed 
defendant  was  in  possession  claim- 
ing title  under  the  tax  deed  Hdd, 
that  a  judgment  in  favor  of  plain- 
tiff was  unauthorized.  Moores  v. 
Townshend.  887 

10.  Where  the  only  ground  for  equit- 
able relief  in  such  an  action  stated 
in  the  complaint  was  the  want  of 
an  adequate  remedy  at  law,  but 
neither  the  findings  nor  the  evi- 
dence showed  that  plaintiff  could 
not  obtain  all  the  relief  he  was  en^ 
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titled  to  bj  an  action  of  ejectment, 
A€^(2  a  judgment  in  plaintlflTB  JCayor 
was  not  sustainable.  Id, 

11.  The  construction  and  mainte- 
ance  of  a  street  rail  way,  by  any  in- 
dividual or  association  of  individ- 
uals, without  legislative  authority, 
is  a  public  nuisance  and  subjects 
those  maintaining  it  to  a  private 
action  in  favor  of  any  person  sus- 
taining special  injury  therefrom. 
Fanning  v.  Otbome.  441 

12.  A  false  and  fraudulent  represen. 
tation,  made  with  Intent  to  de- 
ceive,  as  to  material  facts  which 
necessarily  affect  the  value  of 
shares  of  stock  in  a  corporation 
constitutes  a  cause  of  action  against 
the  person  making  it,  if  where  by 
means  thereof  he  has  induced  an- 
other to  purchase  such  shares. 
JSehwenk  v.  Naylor,  683 

13.  It  is  not  essential  to  the  right  of 
action  that  the  money  advanced  on 
the  faith  of  the  representation  was 
paid  to  the  party  making  it,  for  his 
individual  benefit;  his  liability  is 
the  same,  although  the  money  was 
advanced  for  the  benefit  of  the  cor- 
poration. Id. 

When  a  married  woman  w?u> 

Tias  assigned  policy  issued  for  Tier  bene- 
fit on  life  of  her  husband,  may  main- 
tain action  as  for  money  had  and  re- 
eded to  recover  of  assignee  amount 
received  by  him  on  surrender  of  policy. 

See  Frank  v.  M,  L,  Ins.  Co.      266 

When  action  maintainable  to 

reform  an  undertaking  and  to  enforce 
it  as  reformed. 

See  Clute  v.  Knies,  877 

CERTIORARI. 

An  order  of  General  Term  quashing 
a  writ  of  certiorari,  issued  to  re- 
view the  proceedings  of  the  State 
board  of  equalization,  is  in  the  dis- 
cretion of  the  court  (Code  of  Civ. 
Pro.,  §  2137),  and  is  not  reviewable 
here,  except  in  a  case  where  the 
General  Term  refrains  from  exer- 
cising its  discretion  and  grants  the 
order  upon  the  ground  of  want  of 
power  to  issue  the  writ.  People, 
69  rel.,  v.  MeOaHhy.  630 


CHALLENGE  OP  JURORS. 

1.  On  the  trial  of  an  Indictment  for 
murder  wherein  the  defense  was 
insanity,  a  person  called  as  a 
juror,  after  having  stated  under 
oath  that  he  was  unbiased  in  the 
present  case  and  had  no  opinion  as 
to  the  guilt  or  innocence  of  the  de- 
fendant, testified,  that  if  the  de- 
fense of  insanity  was  interposed 
he  would  have  a  prejudice  against 
it,  adding  *'my  answer  only  im- 
plies that  I  believe  the  defense  of 
insanity  has  been  misused  and 
abused.  I  am  not  prejudiced  against 
a  person  who  is  insane.  It  is  a 
prejudice  against  sham  defenses.*' 
Also,  that  he  did  not  think  it 
would  control  or  influence  his  judg- 
ment against  the  defense.  Held, 
the  incompetency  of  the  juror  was 
not  successfully  established.  Peo- 
ple V.  Carpenter.  238 

2.  Another  juror,  'after  he  had  tes- 
tified that  he  would  go  into  the 
jury-box  with  a  bias  against  the 
defense  of  insanity,  testified,  that 
notwithstanding  ttiis,  if  accepted 
as  a  juror,  he  thought  he  could  so 
divest  his  mind  of  the  "  opinion  as 
to  receive  and  consider  the  evidence 
without  any  bias  or  opinion  against 
the  prisoner,"  adding,  "  I  have  an 
opinion  against  the  misuse  of  in- 
sanity." Held,  that  the  jhror  was 
properly  held  competent.  Id, 

?.  The  two  jurors  were  challenged 
peremptorily  by  defendant.  When 
the  panel  was  completed  he  still 
had  the  right  to  fourteen  peremp- 
tory challenges.  Held,  that  the 
determination  of  the  court  as  to 
the  competency  of  the  jurors,  even 
if  erroneous,  could  not  have  in- 
jured the  prisoner,  and  so  was  not 
a  ground  for  reversal.  Id, 

4.  The  court,  at  the  outset  of  the 
trial,  gave  notice  that  he  should  re- 
quire the  defendant  to  make  such 
peremptory  challenges  as  he  de- 
sired, to  each  juror  as  he  was  called 
and  examined  and  before  he  was 
sworn  individually.  Each  of  the 
jurors  was  examined  and  accepted 
by  both  parties  before  he  was 
sworn.  A  peremptory  challenge 
to  one  of  the  jurors  was  interposed 
by  defendant's  counsel   after  the 
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jaror  bad  been  indtvidaallj  sworn 
and  tbe  panel  completed,  but  be- 
fore  they  had  been  sworn  in  a 
body  as  a  completed  panel.  The 
oonrt  rejected  the  challenge.  Held 
no  error.  (Code  of.  Crim.  Pro., 
§  369.)  Id. 

5.  There  is  no  rale  of  practice  which 
requires  the  court  on  a  criminal 
trial  to  postpone  the  swearing  of 
the  jury  until  the  panel  is  com- 
pleted ;  it  is  within  the  discretion 
of  the  court  to  determine  the  prac- 
tice, and  the  prisoner's  legal  rights 
are  not  impaired  if.  after  be  has 
been  allowed  a  fair  opportunity  to 
interpose  a  peremptory  challenge 
to  a  proposed  juror,  he  is  not  per- 
mitted the  further  exercise  of  the 
right  by  the  administration  of  the 
oath.  Id, 


CHAMPERTY    AND   MAINTE- 
NANCE. 

Proceedings  haying  been  insti- 
tuted Mfore  a  surrogate  which 
threatened  the  interests  of  defend- 
ant C,  a  devisee  of  certain  real 
estate,  and  required  him  to  appear 
and  defend,  he  called  upon  plain- 
tiff and  retained  him  as  his  attor- 
ney. They  entered  iuto  an  agree- 
ment in  pursuauce  of  which  C. 
executed  to  plaintiff  a  deed  of  an 
undivided  half  of  the  real  estate, 
the  latter  agreeing  to  accept  the 
same  as  his  compensatiou,  to  con- 
duct the  defense  to  its  close,  to  pay 
all  the  costs  and  expenses  of  the 
litigation,  and  to  indemnify  C. 
against  the  same.  In  an  action  of 
ejectment  to  recover  the  one-half 
so  conveyed,  ?ield,  that  the  contract 
was  not  in  violation  of  the  statu- 
tory prohibitions  (Code  of  Civ,  Pro., 
g§  73,  74),  but  was  an  agreement 
purely  for  compensation  and  there- 
fore valid.     Fowler  v.  CaUen,    395 


CLAIM  AND  DELIVERY  OF  PER- 
SONAL PROPERTY. 

1.  An  undertaking,  given  on  appeal 
from  a  judgment,  in  replevin  to 
the  Qeneral  Term,  instead  of  be- 
ing in  tlie  form  of  an  undertaking 
to  stay  proceedings  on  appeal  in 


such  an  action  (Code  of  Civ.  Pro., 
§  1329),  was  in  the  form  prescribed 
to  stay  (§  1327)  execution  on  a 
money  judgment.  It  was  properly 
served,  acknowledged,  approved, 
filed,  and  a  copy  served  on  plain- 
tiffs' attorneys.  The  attorneys  on 
both  sides  treated  the  undertak- 
ing as  appropriate  and  effectual  to 
stay  proceedings.  Plaintiffs'  at- 
torneys except^  to  the  sufficiency 
of  the  sureties,  but  at  the  request 
of  defendants'  attorneys  withdrew 
the  exception  and  took  no  steps  to 
enforce  the  judgment  until  the  do' 
cision  of  the  appeal.  In  an  action 
upon  the  undertaking,  Tidd^  that 
as  no  undertaking  was  requisite 
upon  the  appeal  except  to  stay 
proceedings,  the  giving  of  it  waa 
an  idle  ceremony,  unless  it  was  in- 
tended to  secure  that  object;  that 
the  transaction  was  in  legal  effect 
a  forbearance  at  the  request  of  de- 
fendants on  consideration  of  the 
undertaking — that  it  was  not  il- 
legal or  taken  colore  officii^  and 
was  founded  on  a  good  considera- 
tion, and  so  should  be  held  to  in- 
ure as  a  good  common-law  agree- 
ment, enforceable  according  to  its 
terms.     Goodwin  v.  Bun2l.        224 

2.  The  judgment  In  the  replevin  suit 
was  against  three  defendants;  it 
was  affirmed  as  to  two  and  a  new 
trial  granted  as  to  the  third;  on 
such  new  trial  a  judgment  was 
found  in  his  favor.  Held,  that 
this  did  not  discharge  the  sureties. 

Id. 

8.  The  condition  of  an  undertaking 
given  by  a  defendant  in  an  action 
to  recover  possession  of  personal 
property,  to  reclaim  the  property 
replevied,  does  not  become  fixed 
and  determined  until  the  final  de- 
termination of  the  action.  He  only 
becomes  bound  to  surrender  the 
chattels  "when  the  plaintiff  has  a 
right  to  enforce  a  judgment  in  his 
favor.  That  right  does  not  exist, 
where  there  has  been  an  appeal 
from  the  judgment,  until  the  ap- 
peal is  dispos^  of.  Corn  Bx.  Bk. 
V.  Blye.  Sa-S 

4.  The  requisition  In  such  an  action 
was  not  executed  until  a  few  days 
prior  to  the  trial .      The  defendant 
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served  the  papers  requisite  to  re- 
claim the  property  before  the 
trial,  but  the  day  specified  for  jus- 
tification of  the  sureties  to  his  un- 
derialLing  was  not  until  after  trial, 
which  resulted  in  favor  of  plain- 
tiff; after  entry  of  judgment  plain- 
tiff procured  an  order  to  show 
cause,  on  which  to  move  to  set 
aside  defendant's  undertaking,  and 
also  a  stay  of  defendant's  proceed- 
ings. Before  the  hearing  of  the 
motion  defendant  appealed  from 
the  judgment,  and  proceedings  to 
enforce  the  same  were  stayed. 
Held,  that  the  motion  was  properly 
deuied;  that,  as  plain tifi  had  not 
secured  the  right  to  enforce  his 
judgment,  he  could  not  cut  off  de- 
fendant's right  to  reclamation.   Id. 


CLOUD  ON  TITLE. 

1.  In  an  equitable  action  to  compel 
the  cancellation  of  a  deed  given  on 
a  tax  sale  as  a  cloud  on  title,  the 
averment  in  the  complaint  of  title 
in  the  plaintiff  was  denied  by  the 
answer.  The  only  finding  or  evi- 
dence on  the  subject  was  a  deed 
purporting  to  be  executed  by  one 
describing  himself  therein  as  a 
referee  duly  appointed  by  a  decree 
in  a  partition  suit.  There  was  no 
proof  or  finding  that  any  of  the 
parties  to  that  action  oV  their 
grantors  ever  had  title  to  or  pos- 
session of  the  premises,  and  at  the 
time  of  and  for  a  long  period  prior 
to  the  execution  of  such  deed  de- 
fendant was  in  possession  claiming 
title  under  tlie  tax  deed.  Held,  ihni 
a  judgment  in  favor  of  plaintiff  was 
unauthorized.  Moore*  v.  Town- 
shend.  887 

2.  When  the  only  ground  for  eqnit- 
able  relief  in  such  an  action  stated 
in  the  complaint  was  the  want  of 
an  adequate  remedy  at  law,  but 
neither  the  findings  nor  the  evi- 
dence showed  that  plaintiff  could 
not  obtain  all  the  relief  he  was  en- 
titled  to  by  an  action  of  ejectment, 
Md  a  judgment  in  plaintiff's  favor 
was  not  sustainable.  Id. 

8.  A  party  out  of  possession  can  only 
sustain  an  action  quia  timet,  to  re- 


move a  doud  on  title,  when  it  is 
specially  authorized  by  statute,  or 
where  special  circumstances  exist, 
affording  ground  for  equitable  ju- 
risdiction, aside  from  the  mere  alle- 
gation of  a  legal  title  in  plaintiff. 
The  action  is  not  maintainable 
merely  to  establish  a  legal  title  or 
to  recover  possession,  nor  is  it 
maintainable  to  set  aside  a  convey- 
ance, the  invafidity  of  which  ap- 
pears upon  its  face,  or  in  proof 
which  the  claimant  will  be  required 
to  produce  in  order  to  establish 
title  under  it.  Id. 


CODES. 

8ee  CoDB  of  Citil  Pkocbdubb. 
CoDB  OF  Criminal  Procbdubb. 

PjtKAJL.  CODB. 


CODE  OF  CIVIL  PROCEDURE. 

§§  78,  74.  Fbider  v.  CaUen.  895 
§§  268,  266.  Popflnger  v.  YuUe.  38 
^  881.    DwineOe  v.  Edey.  428 

§  401.     Engd  v.  Fiaeher,  400 

§798.    Liddv    v.    L.    L     CUy. 

{Mem.)  726 

§  829.    Kelly  v.  Burroughs.  98 

§1205.  Stedeker  Y.  Bernard,  327 
§  1292.    M.  N,  Bank  v.  P.  IT. 

Bank.  464 

S§  1827,  1829.    Goodwin  v.  BunzL. 

224 
§1385.      Liddy   v.  L.   I.   CUy. 

(Jfom.)  726 

§  1842.    ReiUey  v.  Pres.,  etc.,  D. 

&  H.  G.  Go.  888 

g§  1441,  1461.  Ford  v.  Knapp.  185 
g§  1557,  1577.    WoodhvU  v.  LUtU. 

165 
§§  1784, 1810.    Qriffln  v.  L,  L  R. 

R  Co.  449 

§2127.    People,  ex  rel.  v.  Mc-. 

Garthy.  630 

\  2750  et  seq.    In  re  Haxtun.      157 

8297,8807.    Raee  y.  Oildert.    298 


CODE   OP    CRIMINAL    PROCED- 
URE. 

§  192.    People,  ex  rel,  v.  Lai^aw. 

588 
S  369.  People  v.  Carpenter,  288 
§  542.   People  v.  Chacon.  {Mem.)  669 
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§  586.     People,  ex  rel.  v.  Laid- 

law,  588 

§274.    ^eddcer  Y,  Bernard.         827 


COMMISSION   TO   TAKE  TESTL 
MONY. 


See  Depobitiok. 


COMMON  CARRIER. 

1.  The  effect  of  the  statute  (Chap. 
826,  Laws  of  1858,  as  amended  by 
Chap.  853,  Laws  of  la^O),  prohibit- 
ing the  deliyery  by  a  common  car- 
rier of  property  covered  by  a  bill 
of  lading,  except  upon  surrender 
and  cancellation  of  the  bill,  and 
authorizing  the  transfer  of  the 
property  by  indorsement  of  the 
bill,  is  to  incorporate  into  every 
such  instrument  the  statutory  con- 
dition and  make  it  an  element  of 
the  contract,  unless  the  case  is 
brought  within  the  exception  of 
the  statute  (§  5)  by  having  the 
words  "not  negotiable"  plainly 
written  or  stamped  on  the  face  of 
the  bill.     ColgaU  v.  Penn,  Co.  120 

3.  The  remedy  of  the  transferee  of  a 
^bill  of  lading  where  the  carrier  has 
delivered  the  property  in  violation 
of  the  statute  is  not  confined  to  an 
action  for  damages  given  by  the 
'statute  (§  7,  as  amended  by  §  8, 
chap.  440,  Laws  of  1866),  but  he 
may  maintain  an  action  for  the 
conversion  of  the  property,  and 
this  although  the  delivery  was  by 
mistake,  without  evil  intent.     Id, 

8.  Where,  therefore,  a  bill  of  lading 
which  ran  to  the  consignee  alone, 
but  did  not  have  the  words  "  not 
negotiable''  upon  its  face,  was 
transferred  by  the  consignee  by 
indorsement,  and  thereafter  the 
common  carrier,  without  knowl. 
edge  of  the  transfer,  delivered  the 
property  to  the  consignee  without 
production  and  cancellation  of  the 
bill  of  lading,  TiLcld,  that  an  action 
by  the  transferee  against  the  car- 
rier for  conversion  of  the  property 
was  maintainable.  Id. 


4.  AUo  held,  that  proof  of  a  custom 
to  deliver  property  to  thJb  consignee 
without  production  of  the  bill  of 
ladinff      when     it     was    ''billed 

.  straight"  to  the  consignee  alone, 
was  immaterial;  that  the  custom 
could  not  repeal  the  statute,  or 
protect  from  a  violation  thereof. 

Id. 

6.  It  9eeme  that  the  intent  of  the 
stotnte  itself  is  not  to  dictate  the 
form  or  character  of  the  action,  but 
that  any  one  appropriate  to  the 
injury  was  contemplated.  Id. 

6.  In  the  abaenoe  of  a  special  con- 
tract there  is  no  absolute  duty  rest- 
ing upon  a  common  carrier  to  de- 
liver goods  intrusted  to  him,  within 
what  would  be,  under  ordinary  cir- 
cumstances, a  reasonable  time;  he 
may  excuse  delay  by  accident  or 
misfortune,  not  inevitable  or  pro- 
duced by  the  act  of  God,  but  the 
result  of  the  conduct  of  men;  all 
that  can  be  required  of  him  is  that 
he  exercise  due  care  and  diligence 
to  guard  against  delav  and  to  for- 
ward the  goods  to  tnelr  destina- 
tion. Qekmer  ▼.  L.  8.  <£  M.  8.  R. 
Co.  663 


7.  A  railroad  carrier  stands  upon  the 
same  footing  in  these  respects  aa 
other  carriers.  Id, 


COMPROMISE. 

ir^seenu  that  proof  of  the  admission, 
oy  one  of  the  parties  to  an  action, 
of  a  distinct  fact  which  in  itself 
tends  t4>  establish  a  cause  of  action 
or  defense,  is  not  rendered  inad- 
missible because  made  during  ne- 
gotiations relating  to  a  compro- 
mise, unless  it  is  expresslv  statute 
be  made  without  prejudice  ;  but 
if  the  admission  is  of  such  a  na- 
ture that  the  court  can  see  it  would 
not  have  been  made  except  for  the 
purpose  of  the  negotiations  and 
under  an  agreement  fairly  to  be 
impledd  from  the  circumstance, 
that  it  was  not  to  be  used  to  the 
prejudice  of  the  party  making  it,  it 
is  not  error  to  exclude  the  evidence. 
WhUe  V.  0.  2>.  8.  8.  Co.  660 
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CONDITIONS. 

Court  has  no  power  to  annex 

to  an  order  reducing  a  recovery  a 
condition  that  it  ehaU  only  operate 
in  case  of  payment  of  the  reduced 
amount. 

See  Smith  v.  Dempaey.  (Mem.)  655 


CONSIDERATION. 

—  Extension  of  time  of  payment 
of  an  indebtedness  a  sufficient  consid- 
eration for  a  mortgage  given  by  a 
third  person  as  collateral  security. 

See  Maclaren  v.  Percival,  (Mem,) 
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CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  State  Con- 
Btitution  of  1846  (Art.  14,  §  12), 
continuing  the  local  city  courts 
with  their  then  powers  and  juris- 
diction *'  until  otherwise  directed 
by  the  legislature,"  was  superseded 
hy  the  provision  of  the  judiciary 
article  of  the  Constitution,  as 
amended  in  1869  (Art.  6,  g  12)  in 
reference  to  said  courts;  and  as,  by 
the  latter  provision,  the  then  exist- 
ing powers  and  jurisdiction  of  said 
courts  are  permanently  continued, 
and  no  authority  is  given  to  the 
legislature  to  take  away  any  of 
their  powers  or  jurisdiction,  a 
statute  attempting  so  to  do  is  un- 
constitutional.   Popfinger  v.  Tutle, 

88 

?.  Accordinglv  h^ld,  that,  as,  at  the 
time  of  the  adoption  of  said 
amended  judiciary  article  the  Su- 
perior Court  of  the  city  of  New 
York  had,  within  its  territorial 
limits,  general  jurisdiction  in  equity 
co-equal  with  that  of  the  Supreme 
Court,  the  provision  of  the  Code  of 
Civil  Procedure  (§  263,  subd.  6). 
which  purports  to  confine  that 
jurisdiction,  in  actions  by  judg- 
ment creditors,  to  actions  on  its 
own  judgments,  Is  inoperative  and 
void.  Id, 

8.  The  act  of  1885  (Chap.  238,  Laws 
of  1885),  providing  for  the  hearing 
and  determination  before  the  board 
of  claims,  of  the  claims  of  certain 

SiCKBLS  — Vou  LVII. 


persons  while  acting  as  captain  and 
harbor-masters  of  the  port  of  New 
York,  and  ratifying  and  legalizing 
their  acts,  is  not  in  contravention 
of  the  provision  of  the  State  Con- 
stitution (Art.  8,  §  19),  declaring 
that  *'  the  Legislature  shall  neither 
audit  nor  allow  any  private  claim 
or  account  against  the  State/'  etc. 
While  the  said  provision  prohibits 
the  legislature  itself  from  auditing 
or  allowing  such  claims,  it  recog. 
nizes  its  power  to  provide  by  law 
for  the  audit  and  allowance  thereof 
by  some  appropriate  tribunal.  Cole 
V.  State,  48 

4  The  power  of  the  legislature  in 
this  respect  is  not  restricted  to 
claims  founded  on  a  legal  liability 
enforceable  as  against  an  individual 
by  action,  but  in  special  cases, 
where  in  its  judgment  justice  re- 
quires, it  may  give  power  to  the 
board  of  claims  or  other  tribunals, 
to  disregard  defenses  strictly  legal, 
and  to  hear  and  determine  claims 
against  the  State,  founded  in  right 
and  justice.  Id. 

5.  R  seems,  however,  as  a  general 
rule,  and  in  the  absence  of  express 
provision,  the  authority  of  said 
board  is  confined  to  the  allowance 
of  legal  claims.  Id, 

6.  The  said  act  is  not  violative  of  the 
constitutional  provision  (Art.  3, 
§  16;,  declaring  that  a  private  or 
local  bill  shall  embrace  but  one 
subject,  and  that  shall  be  expressed 
in  Its  title.  Id, 

7.  Nor  does  said  act  contravene  the 
constitutional  prohibitions  (Art.  8, 
g§  18,  24),  against  the  passage  of 
private  bills,  creating, increasing  or 
decreasing  fees,  percentages  or  al- 
lowances of  public  officers  during 
the  term  for  which  they  were  ap- 
pointed, or  granting  extra  com. 
pensation  to  public  officers.       Id, 

8.  The  said  act  is  not  in  contraven- 
tion of  the  Constitution  of  the 
United  Stotes.  Id. 

9.  In  the  assessment  of  shares  of 
national  banks  located  in  the  city 
of  New  York,  under  the  act  of 
1880  (g  3,  chap.  596,  Laws  of  1880; 

97 
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amended  by  cbap.  477,  Lawe  of 
1881),  when  the  owner  does  not  re- 
side in  the  ward  where  the  bank 
is  located  and  has  no  real  estate 
therein,  it  is  proper  that  the  assess- 
ment be  made  upon  a  list  specially 
prepared  for  that  purpose,  although 
the  owner  Uves  and  is  assessed  for 
personal  property  in  another  ward 
of  the  city.  In  re  McMahon  v. 
Palmer,  176 

10.  Such  a  mode  of  assessment  is  not 
in  conflict  with  the  provision  of 
the  United  States  Revised  Statutes 
(S  5219),  which  authorises  the  in- 
clusion, for  purposes  of  State  as- 
sessment and  taxation,  of  shares 
of  national  banks,  in  the  valuation 
of  the  owner's  personal  propertv; 
the  provision  aflects  only  the  judi- 
cial act  of  the  assessors,  not  the 
mere  ministerial  act  of  those  offi- 
cers in  estimating  and  noting  the 
result  of  their  judicial  determina- 
tion. Id. 

11.  The  system  of  taxing  the  shares 
of  national  bank  stock  in  this  State 
is  not  repugnant  to  the  restriction 
imposed  upon  such  taxation  by  the 
National  Banking  Act  (U.  S.  R.  S., 
§  5219) ;  %.  6.,  that  the  taxation 
shall  not  be  at  a  greater  rate  than 
is  assessed  upon  *  *  other  moneyed 
capital "  in  the  hands  of  individual 
citizens  of  the  State;  the  statute 
simply  brings  the  capital  invested 
in  national  banks  within  the  taxing 
power  of  the  State  and  places  it  on 
terms  of  equality  in  respect  thereto 
with  all  other  assessable  personal 
property.  Id. 

12.  It  seemi  that  the  exemption  from 
taxation  by  State  law  of  some 
moneyed  capital  does  not  neces- 
sarily invalidate  a  statute  author- 
izing an  assessment  upon  national 
bank  shares.  Id. 

18.  The  fact  that  some  corporations, 
or  some  personal  property,  is  sub- 
ject to  a  less  rate  of  taxation  than 
that  employed  in  banking  corpora- 
tions will  not  alone  vitiate  the  law 
imposing  taxes  upon  bank  shares, 
unless  it  appears  to  be  the  clear, 
legislative  intent  to  thereby  effect 
discrimination  against  them.      Id, 


14.  TheprovifllonBof  the  act  of  1848, 
^  for  the  collection  of  taxes  in  the 
city  of  New  York »'  (Chap.  230, 
Laws  of  1848),  authorizing  pro- 
ceedings  to  punish  for  misconduct 
in  refusing  or  neglecting  to  pay  a 
tax  upon  personal  property,  are  not 
violative  of  the  constitutional  pro- 
hibition  against  depriving  the  citi- 
sen  of  his  property  "  without  due 

Erocess  of  law."  The  proceedings 
y  which  taxes  for  governmental 
purposes  are  collected  are  admlnia- 
.  trative,  not  judicial  in  their  charac- 
ter, and  the  summary  method  of 
procedure  so  authorized  is  due  pro 
oese  of  law  within  the  meaning  of 
the  Constitution.  Id. 

16.  The  provision  of  the  charter  of 
the  city  of  Buffalo  (§  7,  tit.  3,  chap. 
519,  Laws  of  1870),  declaring  that 
"  no  action  or  proceeding  to  recover 
or  enforce  any  claim  against  the 
city  shall  be  brought  until  the  ex- 
piration of  forty  days  after  the 
claim  shall  have  been  presented  to 
the  common  ooupdl,"  attaches  as 
a  condition  precedent  to  the  com- 
mencement  of  any  action  against 
the  city.  B&ini^gy.CUy  of  Buffalo. 
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16.  The  legislature  has  power  to  at- 
tach such  a  condition  to  the  main- 
tenance of  a  common  law  action  aa 
well  as  to  one  created  by  statute. 

Id. 

17.  The  fact  that  the  State  Constitu- 
tion (Art.  3,  g  18)  prescribes  condi- 
tions upon  which  street  railroads 

•  may  be  constructed  does  not  ex- 
clude the  legislature  from  impos- 
ing conditions  other  than  those  so 
prescribed.  In  re  TMrtp-faurth 
Street  JR.  R.  Co.  343 

18.  Except  as  restrained  by  the  Con- 
stitution, the  legislative  power  is 
untrammeled  and  supreme,'  and 
a  constitutional  provision  which 
withdraws  from  the  cognizance  of 
the  legislature  a  particular  sub- 
ject, or  which  qualifies  or  regulates 
the  exercise  of  the  legislative 
power  in  respect  to  a  Darticular 
incident  of  that  subject,  leaves  all 
other  matter  and  incidents  under 
its  controL  Id. 
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19.  The  provision  of  the  '*  Street  Sur- 
face Railway  Act "  (§  14,  chap.  252, 
Laws  of  1884),  imposing  as  a  con- 
dition to  the  construction,  exten- 
sion or  operation  of  a  street  rail- 
road in  a  street  or  highway  in 
which  another  street  railway  has 
been  lawfully  constructed,  that  the 
consent  of  the  company  owning 
and  maintaining  such  other  road 
shall  be  obtained,  is  not  a  delega- 
tion of  legislative  power  to  the 
company  whose  consent  is  re- 
quired, and  is  constitutional  And 
valid.  Id, 

20.  It  was  competent  for  the  legisla- 
ture  to  provide,  as  it  did  by  the  act 
of  1871  (§  6,  chap.  859,  Laws  of 
1871),  that  a  person  elected  to  fill  a 
vacancy  in  the  office  of  surrogate 
shall  enter  upon  the  discharge  of 
the  duties  of  the  office  immediately. 
The  constitutional  term  is  not 
thereby  enlarged,  but  begins  on  the 
first  day  of  January  after  the  elec- 
tion, and  the  provision  simply  fur- 
nishes a  mode  of  filling  the  vacancy 
up  to  that  time.  People,  ex  rel, 
Weller,  v.  lowneend,  430 

21 .  The  right  to  construct  and  oper- 
ate a  street  railway  is  a  franchise 
which  must  have  its  source  in  the 
sovereign  power.  Fanning  v.  Os- 
borne. 441 

22.  The  legislative  power  over  the 
subject  has  this  limitation  :  the 
franchise  must  be  granted  for  pub- 
lic not  for  private  purposes,  or  at 
least  the  grant  must  be  based  upon 
public  considerations.  Id 

23.  As  to  whether  the  legislature  has 
power  to  authorize  the  construc- 
tion of  a  railroad  in  a  street  or 
highway,  the  fee  of  which  remains 
in  the  original  owner,  as  against  a 
purchaser  from  such  owner  of  a 
lot  abutting  on,  and  by  the  terms 
of  his  deed  bounded  by  the  side  of 
the  street,  without  providing  for 
compensation  to  him,  qucare.      Id. 

24.  The  provision  of  the  act  of  1885 
(Chap.  554.  Laws  of  1885),  authoriz- 
ing the  construction  of  an  '*  illus- 
trated section "  of  elevated  rail- 
road on  some  "duly   authorized 


atreet  "  in  the  city  of  New  York,  is 
violative  of  the  provision  of  the 
State  Constitution  (Art.  3,  §  18), 
which  prohibits  the  passing  of  a 
local  or  private  bill,  *'  granting  to 
any  corporation,  association  or  in- 
dividual the  right  to  lay  down  rail- 
road tracks."  People,  ea  rel.  Har- 
vey,  V.  Zoew.  471 

25,  It  is  also  unconstitutional  in  that 
no  provision  is  made  for  compensa- 
tion to  abutting  owners,  or  owners 
of  the  fee  of  the  street.  Id. 


CONTRACT. 

1.  C.  executed  to  plaintiff  a  bond  and 
mortgage  dated  July  15,  1882, 
nominally  to  secure  the  payment 
of  $27,000  on  demand.  It  appeared 
they  were  in  fact  given  to  secure 
advances  to  be  thereafter  made  un- 
der a  contract  of  the  same  date  be- 
tween the  parties,  by  which  plain- 
tiff agreed  to  loan  C.  |27,000, 
** provided  he  forthwith  erect" 
three  houses  on  the  mortgaged 
premises,  the  money  to  be  advanced 
in  specified  sums  as  the  work  pro- 
gressed, the  whole  of  which  was 
to  be  done  within  a  year.  If  C. 
proceeded  with  the  work  so  as  to 
be  entitled  to  the  first  advance 
within  ninety  days  from  the  date 
of  the  agreement  and  to  each  sub- 
sequent advance  in  like  time  after 
the  preceding  one,  it  was  agreed 
that  no  demand  should  be  made 
for  payment  until  ninety  days  after 
C.  had  become  entitled  to  the  last 
advance.  Prior  to  November,  1882, 
plaintiff  advanced  $11,500  under 
the  contract.  On  November  fourth 
C.  abandoned  his  contract  leaving 
the  houses  in  an  unfinished  condi- 
tion, and  made  a  general  assign- 
ment for  the  benefit  of  creditors. 
In  an  action  to  foreclose  the  mort- 
gage, commenced  November  28, 
1882,  held,  that  when  C.  abandoned 
the  contract,  plaintiff  was  dis- 
charged from  all  obligation  either 
to  advance  further  sums  or  to  delay 
foreclosure,  and  that,  therefore, 
the  action  was  not  prematurely 
brought;  also  that  a  demand  was 
not  necessary  before  bringing  suit. 
Ferris  v.  Bpooner.  10 
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2.  A  party  to  a  building  contract  may 
waive  a  stipulation  tuerein  that  the 
final  payment  to  be  made  by  him 
shall  not  be  required  unless  the 
architect  shall  certify  that  the  con- 
tract has  been  fully  performed  to 
his  satisfaction ;  an  acceptance  of 
the  building  as  under  a  completed 
contract  is  such  a  waiver,  and  enti- 
tles the  contractor  to  recover  the 
sumdue,although  no  certificate  has 
been  given,  and  although  the  ar- 
chitect is  not  satisfied.  Smith  v-. 
Alker,  .  87 

8.  Where  a  contract  provided  that  dif- 
ferences between  the  parties  shall 
be  submitted  to  arbitrators  selected 
as  prescribed,  Tield,  that,  in  the  ab- 
sence of  evidence  that  defendant 
took  steps  for  the  selection  of  ar- 
bitrators, the  provision  was  no  de- 
fense in  an  action  upon  the  con- 
tract. Id. 

4.  To  entitle  a  person  appointed  sec- 
retary of  a  railroad  corporation, 
who  is  not  a  director  or  stock- 
holder, to  charge  a  reasonable  com- 
pensation for  his  services,  it  is  not 
essential  that  a  rate  of  compen- 
sation should  be  agreed  upon,  or 
that  there  should  be  an  express 
agreement  to  pay  a  compensation. 
In  this  respect  he  stands  in  no 
different  position  from  an  employe 
of  any  other  grade,  who  has  ren- 
dered services  at  the  request  of  the 
corporation.  Smith  v.  L.  I.  B,  i?. 
Go,  190 

5.  It  is  a  necessary  conclusion  from 
the  fact  of  the  election  by  the 
board  of  directors  of  the  corpora- 
tion, the  acceptance  of  the  office 
and  the  discharge  of  its  duties, 
that  the  services  were  rendered 
at  the  request  of  the  corporation, 
and  these  circumstances  prima 
fade  raise  an  implied  obligation  on 
the  part  of  the  corporation  to 
make  compensation;  and,  to  rebut 
that  presumption,  there  should  be 
clear  evidence  that  the  services 
were  to  be  gratuitous.  Id, 

6.  Where  the  obligation  of  perform- 
ance by  one  party  to  a  contract 
presupposes  the  doing  of  some  act 
on  the  part  of  the  other  prior 
thereto,  the  neglect  or  refusal  by 


the  latter  to  perform  such  act  not 
only  dispenses  with  the  obligation 
of  performance  by  the  former,  but 
also  entitles  him  to  rescind,  or 
where  rescission  will  not  afford 
him  an  adequate  remedy,  to  con- 
tinue the  work,  and  recover  such 
damages  against  the  defaulting 
party  as  the  delinquency  has  oc- 
casioned. Mansfield  v.  N.  T,  C, 
€ic,,  Co.  205 

7.  A  party  who  is  required  by  con- 
tract to  give  notice  to  another  of 
the  existence  of  a  fact  upon  which 
important  obligations  depend,  does 
not  meet  the  requirement  by  giv- 
ing notice  which  is,  in  fact,  untrue; 
and  such  a  notice  is  insufficient  to 
put  the  other  party  in  default.  Id. 

8.  When,  from  the  language  of  a 
contract,  either  in  the  body  of  the 
instrument,  or  in  its  recitals  or 
references,  there  is  manifested  a 
clear  intention  that  a  party  shall 
do  certain  acts,  a  promise  to  do  so 
will  be  implied,  for  non-perform- 
ance of  which  an  action  will  lie. 

Id, 

9.  G.  &  M.  entered  into  a  contract 
with  defendant  for  the  construction 
by  the  former  of  the.super8tructure 
of  an  elevator  for  the  latter.  The 
contractors  ac-reed  to  commence 
the  work  within  five  days  after 
notice  from  defendant's  engineer 
that  the  foundations  were  readv, 
and  to  complete  the  same  ready 
for  use  wit^hin  five  months  there- 
after. Aside  from  the  compensa- 
tion specified,  it  was  agreed  that 
the  contractors  should  receive  the 
further  sum  of  $500  for  each  day 
less,  and  they  agreed  to  pay  as 
stipulated  damages  $500  for  each 
day  more,  than  the  time  stipu- 
lated, occupied  in  the  work.  De- 
fendants served  the  notice  re- 
quired, but  at  the  time  of  such  ser- 
vice the  piers  and  foundation  walls 
were  not  completed.  In  an  action 
to  recover  damages  by  reason  of 
increased  expense  in  doing  the 
work,  and  for  losses  arising  from 
delay  caused  by  the  want  of  readi- 
ness  on  the  part  of  the  defendant, 
hdd,  that  it  was  an  indispensable 
condition  to  the  performance  of 
the    work   that   the    foundations 
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therefor  should  be  prepared,  and 
a  covenant  on  the  part  of  defend- 
ant to  have  them  in  a  condition  to 
enable  the  contractors  to  prosecute 
their  work  to  the  utmost  advan- 
tage and  economy  before  giving 
notice  was  clearly  to  be  Implied; 
that  the  notice  was  to  be  of  an 
actually  existing  condition  not  the 
expression  of  opinion  on  the  part 
of  the  engineer  that  the  founda- 
tions were  sufficiently  advanced 
to  enable  the  contractors  to  prose- 
cute the  work  advantageously; 
and  that  the  action  was  maintain- 
able. Id. 

10.  Upon  receiving  said  notice,  the 
contractors  protested  against  it, 
because  of  the  incompleteness  of 
the  foundations,  but  at  the  request 
of  the  defendant's  engineer,  and 
with  the  statement  that  it  was  not 
to  waive  any  rights  secured  to  them 
by  the  contract,  commenced  the 
work.  Held,  that  this  was  not  a 
waiver  by  the  contractors  of  the 
breach  complained  of;  that  the 
contractors  nad  the  option,  upon 
receipt  of  the  notice,  either  to  re- 
fuse to  commence  their  work,  or  to 
commence  and  prosecute  It,  rely- 
ing upon  the  covenants  in  their 
contract  to  recover  such  damages 
as    the  breach    occasioned  them. 

Id. 

11.  By  an  oral  contract  between  the 

Earties,  plaintiff  agreed  to  erect  a 
uilding  for  defendant  in  accord- 
ance with  certain  plans  and  speci- 
fications. When  the  building  was 
partially  erected  the  work  was 
stopped  by  defendant,  because  of 
failure  to  perform  it  in  accordance 
with  the  plans  and  specifications. 
Defendant  selected  an  architect  to 
examine  the  work,  who  made  a 
memorandum  of  the  defects  and  of 
the  work  to  be  performed  by  plain- 
tiff to  remedy  them;  this  was  ac- 
cepted and  agreed  to  by  the  parties, 
and  plaintiff  began  the  work  under 
the  new  agreement.  Plaintiff 
asked  to  be  permitted  to  finish  the 
work  as  required  by  the  architect, 
and  offered  so  to  do,  but  defendant 
refused  to  permit  it,  and  the  work 
was  stopped.  In  an  action  to  re- 
cover for  the  work  done,  hdd,  that 
the  new  agreement  was  for  a  suffi- 


cient consideration  and  was  a 
waiver  of  forfeiture,  because  of 
ifon-performance  of  the  old  agree- 
ment; and  that  plaintiff  was  en- 
titled to  recover.  Also  that,  as  the 
time  for  the  performance  of  the 
original  contract  had  not  expired 
at  the  time  the  work  was  finally 
stopped,  and  as  the  defects  had 
been  pointed  out  and  agreed  upon, 
plaintiff  was  entitled  to  supply 
those  defects  and  complete  the 
performance,  and  as  he  was  pre- 
vented from  so  doing  by  defend- 
ant's interference,  the  latter  was 
estopped  from  claiming  non-per- 
formance.    FaUon  v.  La'id&r*    228 

12.  The  new  contract  was  not  set 
forth  and  no  issue  respecting  it 
was  presented  by  the  pleadings. 
The  evidence,  however,  relating  to 
it  was  given  without  objection  on 
the  trial,  and  it  was  one  of  the 
main  issues  tried,  lldd^  that  the 
objection  that  the  issue  was  not 
presented  by  the  pleadings  was  not 
tenable  on  appeal.  Id. 

13.  AUo  7i£ldf  that  after  accepting 
and  agreeing  to  the  architect's 
memorandum,  defendant  could  not 
claim  that  other  defects  not  speci- 
fied therein  existed  which  author- 
ized her  to  repudiate  the  contract. 

Id. 

14.  In  an  action  by  the  members  of  an 
alleged  special  partnership,  to  re- 
cover the  proceeds  of  goods  claimed 
to  have  been  sold  by  defendants  as 
agents  for  plaintiffs,  defendants 
averred  in  their  answer,  in  sub- 
stance, that  the  pretended  partner- 
ship was  a  sham  resorted  to  to  pre- 
vent the  creditors  of  R.,  the  active 
partner,  from  reaching  his  prop- 
erty, and  that  he  was  in  fact  the 
sole  person  interested  in  the  busi- 
ness, and  defendants  set  up  as  an 
offset  an  individual  indebtedness 
of  R.  to  them.  On  the  trial  it  ap- 
peared that  R.,  previous  to  the  al- 
leged formation  of  the  special  part- 
nership, was  individually  engaged 
in  business;  that  he  failed,  made 
an  assignment,  preferring  his  sis- 
ter B.,  the  special  partner,  to  a 
large  amount;  that  the  capital  of 
the  special  partnership  was  con- 
tributed by  B.,  the  only  contrlba- 
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tion  of  R.  being  his  time  and  skill. 
Defendant  then  offered  evid^ce 
tending  to  pro^e  that  the  claim  of 
B.  BO  preferred  waa  in  fact  ficti- 
tions;  that  the  assigned  property 
was  transferred  by  the  assignor  to 
B.  in  pretended  payment  of  the 
fictitious  debt,  who  pat  it  in  as  the 
capital  of  the  special  partnership 
which  was  formed  immediately 
after  such  transfer,  and  that  R. 
received  and  appropriated  all  the 
profits  of  the  business.  This  evi- 
d^ce  was  excluded.  Held  error; 
that  the  rule  prohibiting  a  credi- 
tor, before  reducing  his  claim  to 
judgment,  from  maintaining  an  ac- 
tion to  set  aside  an  assignment  by 
the  debtor  as  fraudulent,  had  no 
application,  as  defendants  were 
not  seeking  to  set  aside  the  assign, 
ment,  but  simply  to  show  that  the 
plaintiff  against  whom  they  have  a 
counter-claim  is  the  sole  party  in- 
terested in  the  claim  sought  to  be 
enforced  by  them,  and  so  that  they 
were  entitled  to  be  allowed  the 
counter-claim.    Rosenberg  v.  Block, 

255 

15.  The  broker's  memorandum  of  a 
contract  sale  between  the  parties 
stated  that  plaintiffs  had  sold  to 
defendants  ' '  Scotch  pig  iron  to 
arrive  as  specified  below,  ♦  *  * 
five  hundred  tons  of  Coultness  pig 
iron  *  *  *  to  be  due  here  in 
April  next ;  five  hundred  tons  of 
Caulder*^  pig  iron  *  *  *  to  be 
due  here  in  March  next."  Plain- 
tiffs made  default  as  to  the  Caul- 
der  iron,  but  were  ready  and 
offered  to  perform  as  to  the  Coult- 
ness, which  defendants  refused  to 
accept.  In  an  action  to  recover 
damages,  held,  that  plaintiffs  were 
not  entitled  to  recover;  that  the 
vendees  were  not  compelled  to  ac- 
cept a  part  performance  in  the  in- 
verse order  of  the  contract,  but 
only  according  to  its  terms,  and  as 
the  plaintiffs  had  made  default  at 
the  outset,  defendants  had  a  right 
to  rescind  the  whole  contract. 
Pope  V.  Porter,  866 

16.  Although  duress  and  undue  in 
fiuence  was  employed  in  procuring 
a  contract  for  the  pavment  of 
money  and  influenced  the  giving 
of  it,  and  the  party  so  executing  it 


has  been  compelled  to  pay  money 
on  account  thereof,  he  may  not 
maintain  an  action  to  recover  the 
same  where  the  consideration  of  the 
contract  arises  upon  or  is  any  way 
affected  by  the  compounding  of  a 
felony.  The  parties  in  such  case 
are,  notwithstanding  the  duress,  in 
pari  delicto,  and  neither  is  entitled 
to  relief  from  the  courts.  Haynes 
V.  Eudd,  372 

17.  The  parties  hereto  were  formerly 
copartners.  During  the  existence 
of  the  partnership,  one  M.  entered 
into  a  contract  with  defendant  by 
which  the  latter  agreed  to  pay  the 
expenses  of  making  experiments 
and  of  constructing  a  machine  to 
test  the  value  of  an  invention  by 
the  former;  in  consideration 
thereof  M.  agreed  to  give  defend- 
ant a  one-half  interest  in  the  in- 
vention.  Defendant  entered  into 
a  contract  with  plaintiff,  by  which 
it  was  agreed  that  the  firm  should 
pay  the  expenses  of  the  test  and 
that  plaintiff  should  have  one-half 
of  defendant's  interest.  A  large 
expenditure  was  thereupon  incur- 
red by  the  firm  in  the  experiments, 
all  the  expenses  of  which  were 
borne  by  it ;  these  resulted  success- 
fully, and  several  patents  for  the  in- 
ventions were  applied  ior  and  is- 
sued to  defendant  and  M.  jointly, 
and  one  was  issued  to  defendant 
alone.  In  an  action  brought  to  com- 
pel defendant  to  assign  to  plaintiff 
one -half  of  his  interest  in  the 
patents,  it  was  claimed  by  the 
former  that  they  were  not  within 
the  agreement,  as  the  inventions 
covered  by  the  patents  were  not  the 
inventions  of  M.  alone,  but  of  M. 
and  defendant  jointly.  Held  un- 
tenable ;  that  while  it  was  to  be  as- 
sumed that  the  patentees  were 
joint  inventors,  the  patents  em- 
braced the  original  idea  of  M., 
and  although  in  the  course  of  the 
experiments  defendant  contributed 
original  suggestions  which  entitled 
him  to  claim  as  joint  inventor,  as 
between  him  and  plaintiff  they  were 
for  the  purposes  of  the  action  to  be 
considered  as  the  inventions  of  M. 
alone,  and  the  contributions  of  the 
defendant  as  having  been  made  in 
aid  of  M.,  while  proceeding  under 
the  original  agreement ;  and  that 
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glaintiff  waa  entitled  to  an  interest 
I  all  the  patents,  inclnding  the 
one  isened  to  defendant  alone. 
Burr  V.  i>e  La  Vergne.  415 

18.  Al90  held,  that  plaintiff  was  en- 
titled  to  an  accounting  of  and  to 
share  in  the  profits  received  by  de- 
fendant from  licenses  or  sales  of 
the  right  to  use  the  invention.    Id, 

19.  By  a  written  contract  between 
the  parties  plaintiff  sold  to  defend- 
ants two  million  brick,  to  be  deliv- 
ered  by  two  vessels  named,  "or 
other  boats  of  equal  capacity,"  in 
case  they  were  withdrawn,  '*  be- 
ginning about  June  1,  1886,  and 
vessels  to  run  steadily  thereafter." 
In  an  action  to  recover  for  brick 
delivered  under  the  contract  de- 
fendants set  up  as  a  counter-^claim 
a  breach  on  the  part  of  plaintiff, 
and  proved  a  delivery  in  June  by 
plaintiff  to  other  parties  of  a  cargo 
of  brick  carried  by  a  vessel  which 
had  been  substituted  in  place  of 
one  of  those  named  in  the  contract. 
Over  five  hundred  thousand  brick 
were  delivered  in  June.  Plaintiff 
claimed  a  modification  of  the  con- 
tract and  was  permitted  to  prove, 
under  objection  and  exception, 
that  the  oral  bafgain  preceding  the 
signing  of  the  contract  was  for  the 
delivery  of  only  five  hundred  thou- 
sand brick  each  month,  and  that 
immediately  after  the  contract  was 
presented  to  and  signed  by  plain- 
tiff her  agent  read  it  over  a  second 
time  and  called  the  attention  of  de- 
fendants' agent  to  the  omission  of 
a  provision  limiting  the  delivery  to 
five  hundred  thousand  per  month, 
but  on  the  assurance  of  said  agent 
that  a  delivery  of  that  number 
would  be  satisfactory,  nothing 
further  was  done  ;  also,  that  a  few 
days  after  executing  the  contract, 
upon  complaint  of  plaintiff's  agent 
that  it  was  not  drawn  according  to 
the  agreement,  defendants*  agent 
stated  that  all  the  plaintiff  had  to 
do  was  to  send  five  hundred  thou- 
sand brick  a  month  and  defendants 
would  be  perfectly  satisfied.  Held 
error:  that  the  evidence  was  in- 
admissible to  limit  the  obligation 
of  the  plaintiff  as  stated  in  the 
written  contract :  that  the  contract 
made  the  carrying  capacity  of  the 


vessels  running  steadily  and  not  a 
specified  number  of  brick  a  month, 
the  measure  of  the  deliveries  until 
the  whole  number  should  be  fur- 
nished ;  also,  that  the  evidence  did 
not  tend  to  show  a  modification  of 
the  contract  and  so  was  not  com- 
petent upon  that  issue.  Chrse  v. 
Peek,  513 

2)0.  Aleo  held,  a  refusal  of  the  court 
to  charge,  that  to  establish  a  modi, 
fication  of  the  contract  it  must  be 
shown  that  there  was  a  new  agree- 
ment made  subsequent  to  its  exe- 
cution and  delivery,  was  error.  Id. 

21.  There  is  no  contract  between  an 
officer  and  the  State  or  municipal- 
ity by  force  of  which  his  salary  is 
payable,  but  it  belongs  to  him  as 
an  incident  to  his  office  so  long  as 
he  holds  it,  and  when  improperly 
withheld  he  may  recover  the  full 
amount.  MUsimmons  v.  City  of 
B*klyn.  536 

22.  Plaintiff  and  defendant  H.,  being 
the  owners  of  certain  patents  for 
improvements  in  musical  instru- 
ments, entered  into  a  contract  with 
defendant,  the  A.  C.  Co.,  by  which 
they  granted  to  it  the  exclusive 
right  to  manufacture  and  sell  mu- 
sical instruments  containing  said 
improvements,  in  consideration  of 
which  said  company  contracted  to 
pay  certain  specified  royalties  on 
the  inst rumen  ts.  The  contract  pro- 
vided that  on  failure  of  the  com- 
pany to  pay  the  royalties  the  paten- 
tees may  terminate  the  license  ;  but 
in  case  of  such  termination  the  right 
to  recover  royalties  then  due  was 
expressly  saved.  The  contract  then 
contained  a  provision  by  which  the 
company  agreed  in  substance  to 
pay  annually  at  least  a  sum  speci- 
fied by  way  of  royalty,  "  or  else 
forfeit  the  right  to  manufacture 
*  *  *  under  the  foregoing 
license,"  if  the  patentees  "  shall  so 
elect."  Held,  that  the  undertaking 
of  the  company  was  not  an  absolute 
one  to  pay  any  sum  over  the  roy- 
alties required  to  be  paid,  but  that 
it  had  the  election,  in  case  the  roy- 
alties upon  instruments  manufac- 
tured did  not  amount  to  the  sum 
specified,  to  pay  the  excess  up  to 
that  sum,  or  to  refuse  to  pay  sub- 
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ject  to  the  hazard  of  a  forfeiture  of 
its  license  at  the  election  of  the 
patentees  ;  and  that,  therefore,  an 
action  to  recover  such  excess  was 
not  maintainable.  Wing  v.  An- 
sa fiia  Clock  Co,  531 

23.  The  parties  entered  into  a  contract 
by  which  defendant  covenanted 
"  to  pave  the  streets  in  and  about 
the  rails  "  of  its  road  and  *'  to  keep 
the  same  in  repair."  In  an  action 
to  recover  damages  for  a  breach 
of  the  covenant  to  repair,  it  ap- 
peared that  defendant's  road  con-  < 
sisted  of  two  tracks ;  that  while 
the  laying  of  the  road  originally 
would  only  require  the  actual  dis- 
placement of  the  pavement  for  the 
distance  of  about  eighteen  inches 
on  the  side  of  each  rail,  it  would  so 
disturb  the  intermediate  pavement 
as  to  require  it  to  be  relaid.  Held, 
that  the  contract  bound  the  com- 
pany to  pave  and  keep  in  repair  so 
much  of  the  space  between  the 
tracks  as  was  disturbed  in  the 
original  construction  of  the  road, 
and  so  it  was  bound  to  keep  in  re- 
pair the  whole  of  such  space. 
Mayor,  etc.,  v.  Second  Ave.  B,  R. 
Co.  572 

WTiere  vendee  has  refused  to 

oerform  contract  for  the  purchase  of 
land,  and  time  f 07  performance  has 
expired,  Jie  cannot  tJiereafter  maintain 
action  for  specific  performance  hy  ven- 
dor. 

See  Emrich  v.  White.  (Mem.)    657 


CONVERSION. 

A  wrongful  conversion  of  property 
does  not  deprive  the  owner  of  his 
title;  he  may  transfer  the  title  to 
another,  who,  upon  demand  and 
refusal  of  the  person  in  possession 
of  the  property  to  surrender  the 
same,  may  maintain  an  action 
agai  n  st  h  i  m  for  a  conversion.  Serat 
y.  Uiica,  etc.,  R.  R.  Go.  681 


CORPORATIONS 

Bee  Associations. 
Insurance  (FikeV 
Insurance  (Life). 
Manufacturing  Corporations. 


See  Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 

COSTS. 

—  When  plaintiff  in  action  to 
foreclose  mortgage  on  Uasefioid  interest 
not  estopped  as  to  costs,  in  ejectfnent 
suit  brought  by  the  landlord,  by  stipu^ 
lotion  between  the  parties  to  that  action. 

See  Keeler  v.  feeler,  SO 


COUNTER-CLAIM. 

It  seems.  In  an  action  upon  an  acoount 
for  goods  sold,  defendant  may  re- 
coup damages  for  breach  of  war- 
ranty where  he  can  show  that  sub- 
sequent to  the  stating  of  the 
account  he  discovered  that  the 
fi;oods  were  not  up  to  the  warranty. 
Samson  v.  IfVeedman,  699 

COURTS. 

The  provision  of  the  State  Constitu- 
tion of  1846  (Art.  14,  §  12),  con- 
tinuing the  local  city  courts  with 
their  then  powers  and  jurisdiction 
**  until  otherwise  directed  by  the 
legislature,"  was  superseded  by 
the  provision  of  the  judiciary 
article  of  the  Constitution,  as 
amended  in  1869  (Art.  6,  §  12),  in 
reference  to  said  courts ;  and  as,  by 
the  latter  provision,  the  then  eidst- 
ing  powers  and  jurisdiction  of  said 
courts  are  permanently  continued, 
and  no  authority  is  given  to  the 
legislature  to  take  away  any  of 
their  powers  or  jurisdiction,  a 
statute  attempting  so  to  do  is  un- 
constitutional. Popflnger  v.  Yutte. 


CREDITOR'S  SUIT. 

1.  In  an  action  by  plaintiff,  as  judg- 
ment creditor  of  defendant  U.,  to 
reach  certain  real  estate  in  the 
hands  of  defendant  C,  the  wife 
of  H.,  it  appeared  that,  after  the 
indebtedness  to  plaintiff  was  in- 
curred, H.  conveyed  certain  prem- 
ises to  R.,  subject  to  mortgages 

'  thereon,  to  secure  certain  claims 
held  by  R.  against  him.  This 
conveyance   was  not  found  to  be 
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f  randalent  in  any  respect.  R.  sold 
the  premises,  receiving  in  exchange 
a  mortgage  thereon  for  himself 
and  certain  other  premises,  which, 
at  the  request  of  H.,  were  conveyed 
to  C.  The  mortgage  was  accepted 
by  R.  in  full  satisfaction  of  his 
claims  against  H.  On  foreclosnre 
the  mortgaged  real  estate  did  not 
sell  for  sufficient  to  pay  the  prior 
mortgages,  and  R.  received  noth- 
ing on  his  mortgage;  C.  realized 
alK>ut  $155  out  of  the  premises 
so  conveyed  to  her,  and  with  this 
sum  and  other  moneys  of  her  own, 
in  all  $1,300,  she  purchased  other 
premises,  which  she  subsequently 
sold,  realizing  therefrom  $6,500, 
and  with  $5,500  of  the  avails  she 
purchased  the  premises  in  ques- 
tion. Held,  the  evidence  did  not 
justify  a  finding  that  the  convey- 
ance to  C,  so  made  with  the  con- 
sent of  R.,  was  in  fraud  of  the 
rights  of  the  creditors  of  H. ;  that 
R.  had  a  perfect  right  to  retain 
and. apply  the  proceeds  of  the 
property  conveyed  to  him  by  H. 
up  to  the  amount  of  his  claims, 
and  in  consenting  to  allow  C.  to 
take  title  to  the  propertv  received 
in  exchange,  as  its  value,  with 
what  he  himself  received,  was  leas 
than  said  claims,  the  creditors  of 
H.  could  in  no  way  have  been  de- 
frauded;  and  that,  therefore,  C. 
was  not  bound  to  account  to  the 
creditors  of  her  husband  for  any 
benefits  derived  from  its  proceeds; 
I  and  as  no  money  belonging  to  him 
was  traced  into  the  premises  in 
question,  said  creditors  could  not 
set  up  any  resulting  trust  therein. 
Popfingery,  Tutte.  88 

2.  Plaintiff  and  defendant  C,  her 
husband, entered  into  an  agreement 
for  a  separation,  by  which  he 
agreed  to  pay  to  her  certain  sums 

'  quarterly  during  her  life,  which 
sums  she  agreed  to  accept  in  full 
discbarge  of  all  claims  upon  him 
or  his  property.  Plaintiff  brought 
several  actions  against  C.  for  non- 
performance of  the  agreement,  and 
recovered  judgments  therein.  In 
an  action  brought  to  set  aside  con- 
veyances of  his  real  estate,  made 
by  C.  to  the  other  defendants  as  in 
fraud  of  his  creditors,  a  recovery 
was  had  for  eeveral  installments 
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dae  plaintiff  under  the  contract, 
but  not  in  judgment  when  the  ac- 
tion was  commenced  and  a  lieu 
therefor  upon  the  land  in  question 
was  declared.  Held,  that  the  court 
having  acquired  jurisdiction,  had 
authority  to  render  judgments 
against  C.  for  such  amounts  as 
were  not  already  in  judgment,  but 
that  the  rule  which  precludes  a 
court  of  equity  from  entertaining 
jurisdiction  of  an  action  to  set  aside 
a  fraudulent  conveyance  at  the  suit 
of  a  simple  contract  creditor  ren- 
dered the  judgment  erroneous  so 
far  as  it  declared  such  a  debt  a  lien 
upon  the  property.  Carpenter  v. 
Oabom.  ,    552 

8.  It  seems,  however,  that  the  rendi- 
tion of  the  judgment  against  C. 
for  the  amount  unpaid,  so  far  as 
the  parties  to  this  action  are  con- 
cemed,  placed  plaintiff  in  a  position 
to  enforce  it  hereafter  against  the 
real  estate  in  question.  Id, 


CRIMES. 

The  "offense  of  intoxication" 
created  by  the  Excise  Law  (§  17, 
chap.  628,  Laws  of  1857,  as  amend- 
ed  by  chap.  856,  Laws  of  1869),  is 
a  crime  within  the  meaning  of  the 
New  York  Consolidation  Act  (§  268, 
chap.  410,  Laws  of  1882),  which 
prohibits  any  person  who  has 
"  been  convicted  of  any  crime  " 
from  being  appointed  to  piember- 
ship  on  the  police  force  or  from 
holding  membership  therein.  Peo- 
ple, ex  reL  £opp,  v.  French.        583 


CRIMINAL  LAW. 

Where,  in  lieu  of  bail  in  a  crimi 
nal  action,  money  is  deposited  as 
authorized  by  the  Code  of  Criminal 
Procedure  (§  686),  it  is  for  the  pur- 
poses of  the  action  to  be  considered 
as  the  money  of  the  defendant, 
and  although  it  was  in  fact  fur- 
nished by  a  third  person  it  may  be 
applied  in  payment  of  any  fine 
imposed  upon  the  defendant.  Peo- 
ple, ex  rel,  v.  Laidlaw,  588 

See  Code  of  Criminal  Pbocedurb. 
Penal  Code. 
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CRIMINAL  TRIAL, 

1.  Each  of  two  persous  called  m  ju- 
rors upon  a  criminal  trial  testified 
that  he  had  formed  an  opinion  as 
to  the  guilt  or  innocence  of  the 
defendant  from  reading  a  news- 
paper account  of  the  occurrence; 
one  testified  that  such  opinion 
would  not  influence  his  verdict, 
but  that  the  evidence  alone  would 
determine  it;  the  other  testified 
that  he  could  give  a  fair,  impartial 
and  conscientious  verdict  upon  the 
evidence,  ''should  be  governed  hy 
it  entirely."  Held,  the  teetimony 
justified  the  conclusion  of  the 
court   that  neither  entertained  a 

S resent  opinion  which  would  in- 
uence  his  verdict,  and  that  a  chal- 
lenge for  bias  was  properly  over- 
ruled.    People  V.  Crowley.         234 

2.  Upon  the  trial  of  an  indictment 
for  rape,  the  prisoner  testified  in 
his  own  behalf;  the  court  charged 
that  "  while  his  evidence  is  to  be 
considered  as  that  of  any  other 
witness,  they  should  in  determin- 
ing his  credibility,  consider  the 
fact  that  he  stood  charged  with  the 
commission  of  a  serious  criminal 
offense.*'    Held  no  error.  Id. 

3.  On  the  trial  of  an  indictment  for 
murder  wherein  the  defense  was 
insanity,  a  person  called  as  a  iuror, 
after  having  stated  under  oatli  that 
he  was  unbiased  in  the  present 
case,  and  had  no  opinion  as  to  the 
guilt  or  innocence  of  the  defend- 
ant, testified  that  if  the  defence 
of  insanity  was  interposed  he 
would  have  a  prejudice  against  it, 
adding  **  my  answer  only  implies 
that  I  believe  the  defense  of  in- 
sanity has  been  misused  and 
abused.  I  am  not  prejudiced 
against  a  person  who  is  insane.  It 
is  a  prejudice  against  sham  de- 
fenses."  Also,  that  he  did  not 
think  it  would  control  or  influence 
his  judgment  against  the  defense. 
HMf  the  incompetency  of  the 
juror  was  not  successfully  estab- 
lished.    People  v.  Carpenter,     238 

4.  Another  juror,  after  he  had  testi- 
fied that  he  would  go  into  the  jury 
box  with  a  bias  against  the  de- 
fense   of    insanity,    testified  that 


notwithfltanding  this,  If  ftooepted 
as  a  juror,  he  thought  he  oould  so 
divest  his  mind  of  the  "  opinion  as 
to  receive  and  consider  the  evidence 
without  any  bias  or  opinion  against 
the  prisoner,"  adding,  "  I  have  an 
opinion  against  the  misuse  of  in- 
sanity." Held,  that  the  juror  was 
properly  held  competent.  Id. 

5.  The  two  jurors  were  challenged 
peremptorily  by  defendant.  When 
the  panel  was  completed  he  still 
had  the  right  to  fourteen  peremp- 
tory challenges.  Held,  that  the 
determination  of  the  court  as  to 
the  competency  of  the  jurors,  even 
if  erroneous,  could  not  have  in- 
jured the  prisoner,  and  so  was  not 
a  ground  for  reversal.  Id. 

6.  The  court,  at  the  outset  of  the 
trial,  gave  notice  that  he  should 
require  the  defendant  to  make 
bucIl  peremptory  challenges  as  he 
desir^,  to  each  juror  as  he  was 
called  and  examined  and  before  he 
was  sworn  individually.  Each  of 
the  jurors  was  examined  and  ac- 
cepted by  both  parties  before  he 
was  sworn.  A  peremptory  chal- 
lenge to  one  of  the  jurors  was  in- 
terposed by  defendant's  counsel 
after  the  juror  had  been  individ- 
ually sworn  and  the  panel  com- 
pleted, but  before  they  had  been 
sworn  in  a  body  as  a  completed 
panel.  The  court  rejected  the 
challenge.  Held,  no  error.  (Code 
of  Crim.  Pro.,  §  869.)  Id. 

7.  There  is  no  rule  of  practice  which 
requires  the  court  on  a  criminal 
trial  to  postpone  the  swearing  of 
the  jury  until  the  panel  is  com- 
pleted; it  is  within  the  discretion 
of  the  court  to  determine  the  prac- 
tice, and  the  prisoner's  legal  rights 
are  not  impaired,  if,  after  he  has 
been  allowed  a  fair  opp3rtanity  to 
interpose  a  peremptory  challenge 
to  a  proposed  juror,  he  is  not  per- 
mitted the  further  exercise  of  the 
right  by  the  administration  of  the 
oath.  Id. 

8.  The  defendant  killed  the  deceased 
with  a  knife  ;  this  was  proved  by 
witnessed!  who  saw  the  occurrence^ 
and  the  knife  was  taken  from 
him.    A  physician  called  as  a  wit« 
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11688  for  the  prosecution  testified 
that  the  woonds  were  caused  by  a 
cresceat-shaped  knife ;  tbe  knife, 
which  had  been  identified,  was 
then  shown  witness,  and  he  was 
asked  if  the  knife  shown  would 
produce  the  wounds  he  had  de- 
scribed. This  was  objected  teas  in- 
competent, irrelevant  and  imma- 
terial. The  objection  was  over- 
ruled. Held  no  error;  also ,  that 
as  the  testimonj  was  merely  cumu- 
lative on  an  uncontroverted  point, 
the  testimony  was  harmless.       Id, 

9.  A  medical  expert,  called  as  a  wit- 
ness by  defendant,  was  asked  and 
permitted  to  answer,  under  objec- 
tion and  exception,  the  quefltion  : 
"  Do  you  consider  Dr.  McDonald 
an  authority  upon  mental  dis- 
eases ?  *'  This  was  claimed  to  be 
improper,  because  the  prosecution 
intended  to  call  Dr.  McDonald  as  a 
witness.  That  fact  was  not  then 
made  to  appear  to  the  trial  court, 
but  McDonald  was  subsequently 
called.  JIM,  that  the  objection 
was  untenable;  that  the  ruling 
could  not  be  made  erroneous  by 
the  subsequent  action  on  the  part 
of  the  people.  Id. 

10.  H  seems  that  if  the  subsequent 
events  of  the  trial  rendered  the 
testimony  improper,  the  remedy 
of  the  defendant  was  to  move  to 
strike  it  out  and  to  except  to  a  re- 
fusal to  do  so.  Id. 

11.  The  court  was  requested  but  re- 
fused to  charge  :  "If  some  con- 
trolling disease  was  in  truth  the 
acting  power  within  him  (the  pris- 
oner) which  he  could  not  resist,  or 
if  be  had  not  a  sufficient  use  of 
his  reason  to  control  the  passion 
which  prompted  the  act  complained 
of,  he  is  not  responsible."  Held  no 
error.  Id, 

12.  An  indictment  for  murder  in  the 
first  degree  contained  nine  counts; 
three  of  them  were  demurred  to. 
The  verdict  was  a  general  one  of 
guilty.  Held,  that  as  other  counts 
m  the  indictment  were  good,  the 
conviction  must  be  sustained  even 
if  the  counts  demurred  to  were  de- 
lecUve.    People  r.  WiUett.       351 


18.  Where,  upon  the  trial  of  an  in- 
dictment for  larceny  of  a  diamond 
pin  there  was  evidence  tending  to 
show  that  the  prosecutor  deliv- 
ered the  pin  to  defendant  to  pro- 
cure a  loan  thereon,  and  that  de- 
fendant did  do  so,  held,  a  refusal 
of  the  court  to  charge  the  jury 
that  if  they  believe  the  complain- 
ant was  authorized  to  and  did  pro- 
cure a  loan  upon  the  pin  as  au- 
thorized, they  could  not  convict 
under  the  indictment,  was  error. 
People  V.  Gruger.  510 

As  to  sufficiency  of  exceptions 

taken  on  triaf  for  murder  to  raise 
questions  on  appeal,  oLso  wfien  refusal 
to  strike  out  erroneous  testimony  no 
ground  for  reversal  because  it  could 
not  have  harmed  the  defendant. 

See  People  v.  Chacon.  ^     669 

As  to  competency  of  juror  ^  right 

of  prosecution  to  try  prisoner  separ- 
ately, the  extent  of  cross-examination 
of  prisoner  in  regard  to  other  criminal 
acts. 

Bee  People  v.  Clark.  735 

CUSTOM. 
See  UsAGB. 


DAMAGES. 

1.  The  Supreme  Court  has  no  power 
to  reverse  a  j  udgment  of  the  County 
Court  on  the  ground  that  the  dam- 
ages were  excessive.  Reilley  v. 
Pres't,  etc.,  D.  &  H.  C.  Co.         383 

2.  It  seems  the  only  way  such  an  error 
may  be  corrected  is  by  motion  in 
the  County  Court  for  a  new  trial. 

Id. 

3.  Where  a  covenantee  has  made 
repairs  which  the  covenantor  was 
bound  but  neglected  to  make,  the 
sum  actually  expended  by  the  lat- 
ter is  prima  fade  the  amount  of 
damages,  and  where  no  fraud  is 
shown,  or  facts  to  impeach  the  rea- 
sonableness of  the  account,  is  the 
sum  he  is  entitled  to  recover. 
Mayor,  etc.,  v.  Second  Ave.  R.  R. 
Co.  572 
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4.  li  teems  that  in  an  action  to  recover 
damages  for  the  refusal  of  a  ven- 
dee to  accept  goods,  as  required  by 
his  contract  of  purchase,  the  meas- 
ure of  damages  is  the  difference 
between  the  market  value  of  the 
goods  at  the  time  of  the  breach  of 
tiie  contract,  and  the  price  at  which 
tiie  vendee  agreed  to  take  them ; 
and  where,  after  refusal  to  accept, 
and  after  notice  to  the  vendee,  the 
goods  are  sold  by  the  vendor  at 
auction,  the  price  realized  may 
properly  be  taken  into  considera- 
tion in  fixiug  the  market  value. 
Bigelow  v.  Legg,  652 


.DECEIT. 

1.  Where  a  person  has  been  induced 
to  settle  disputed  claims  against 
anotller  by  means  of  false  repre- 
sentationson  the  part  of  the  latter, 
he  has  the  right  to  pursue  one  of 
two  remedies,  i.  «.,  to  restore  what 
he  has  received  under  the  settle- 
ment and  claim  restoration  to  his 
former  position,  or  to  keep  what 
he  has  received  and  recover  the 
damages  sustained.  He  is  not  en- 
titled to  both  remedies,  and  the 
selection  of  one  precludes  a  resort 
to  the  other.     Strong  v.  Strong,    69 

2.  The  right,  however,  to  rescind  a 
contract  for  fraud  must  be  exer- 
cised immediately  upon  discovery 
thereof,  and  any  delay  in  doing  so, 
or  tlie  continued  use  and  occupa- 
tion of  the  property  received  under 
the  contract,  will  be  deemed  an 
election  to  affirm  it.  Id. 

8.  Plaintiff  was  induced  by  false  rep. 
resentations  on  the  part  of  defend- 
ant to  accept  his  note,  payable  at  a 
future  day,  with  other  property, 
in  settlement  and  release  of  several 
actions  and  proceedings  then  pend- 
ing in  court  between  them.  Among 
other  things  defendant  was  per- 
mitted by  the  settlement  to  pass  his 
accounts,  as  executor  of  an  estate 
in  which  plaintiff  had  an  interest, 
and  to  obtain  his  discharge  from 
liability  to  the  plaintiff,  the  inter- 
est claimed  by  her  being  much 
larger  than  the  sum  agreed  to  be 
paid  in  settlement.  Reld^  that  the 
releases  and  extension  of  time  for 


the  payment  of  the  amount  agreed 
upon  constituted  such  an  inj  ury  as 
entitled  plaintiff,  upon  proof  that 
they  had  been  fraudulently  ob- 
tained, to  maintain  an  action  there- 
for. Id. 

4.  Some  three  and  a  half  years  after 
the  settlement,  during  which  period 
plaintiff  remained  4n  the  occupa- 
tion and  enjoyment  of  the  prop- 
erty conveyed,  and  after  she  had 
done  other  acts  showing  unmis- 
takably an  election  to  affirm  the 
settlement,  she  moved,  without 
offering  to  restore  the  property,  to 
vacate  the  decree  of  tlie  surrogate, 
passing  defendant's  accounts,  be- 
cause of  the  fraud,  and  defendant, 
in  answer  thereto,  set  up  the  omis- 
sion of  plaintiff  to  restore  the  prop- 
erty received  as  a  bar  to  the  relief 
sought ;  the  motion  was  denied. 
It  was  claimed  by  defendant  that 
the  motion  was  an  election  to  dis- 
affirm  the  settlement  and  precluded 
her  from  maiutaining  the  action. 
Held  untenable,  as  plaintiff  had 
lost  the  right  of  election  at  the  time 
the  motion  was  made ;  also,  that  in 
the  absence  of  an  allegation,  in  the 
petition  on  which  the  motion  was 
made,  of  an  offer  to  return  the 
property,  or  of  some  valid  excuse 
for  not  doing  so,  it  was  demurrable 
and  defendant  was  entitled  to  a 
dismissal  thereof.  Id, 

5.  AUo  held,  that  the  decision  of  the 
surrogate  did  not  constitute  an  ad- 
judication  upon  the  question  of 
fraud,  barring  plaintiff's  claim  in 
this  action.  Id. 

6.  AUo  held,  that  it  was  not  essential 
to  a  recovery  to  show  that  the  al- 
leged fraudulent  representations 
were  the  exclusive  cause  inducing 
plaintiff  to  assent  to  the  settlement ; 
that  if  she  would  not  have  made  it 
except  for  the  representations, 
there  was  such  a  reliance  thereon 
as  entitled  her  to  maintain  the 
action.  Id, 

7.  In  an  action  to  recover  damages 
for  alleged  false  representations,  by 
which  plaintiff  was  induced  to  de- 
liver to  defendant  certain  prop* 
erty,  to  be  stored  in  the  warehooBe 
of  the  latter,  in  the  city  of  New 
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York,  it  appeared  tliat  the  repre- 
uentatioDB  complained  of  were  con- 
tained in  a  circular  issued  by  de- 
fendant recommending  his  ware- 
house for  stora^  purposes.  The 
circular  stated  that  in  the  erection 
of  the  warehouse  "  no  expense 
has  been  spared  in  supplying  * 
*  *  protection  against  the 
spread  of  fire,  the  exterior  beiag 
fire-proof,  and  the  interior  being  di- 
vided by  heavy  brick  walls,  iron 
doors  and  ratings."  By  the  act  of 
1874  (§  5,  chap.  647,  Laws  of  1874) 
relating  to  buildings  in  said  city, 
it  is  provided  that  buildings  like 
tlie  defendant's  warehouse  "  shall 
have  doors,  blinds  and  shutters 
made  of  fire-proof  metal,  on  every 
window  and  opening  above  the  first 
story."  It  appeared  on  the  trial 
that  the  window  frames  of  the 
warehouse  were  of  wood,  and  there 
were  no  outside  shutters  to  the 
windows.  The  wooden  window 
frames  caught  fire  from  a  fire 
which  originated  in  another  build- 
ing, by  which  the  warehouse  and 
plaintiffs  property  therein  were  de- 
stroyed. Expert  testimony  was 
given  to  the  effect  that  a  building 
so  constructed  could  not  be  con- 
sidered fire- proof,  and  that  it  was 
practicable  to  construct  a  storage 
warehouse  which  would  be  fire- 
proof. Plaintiff  was  nonspited,  on 
the  ground  that  the  statement  as 
to  the  character  of  the  exterior  of 
the  building  was  a  mere  statement 
of  opinion.  Held  error;  that  the 
statement  was  of  a  fact,  not  an  opin- 
ion; that  it  necessarily  referred  to 
the  quality  of  the  material  of 
which  the  exterior  was  constructed 
or  which  formed  its  exposed  sur- 
face, and  excluded  the  idea  that  it 
was  of  wood.    Hickey  v.  Mbrrell, 

454 

8.  JR  seems  the  rule  that  no  man  is 
liable  for  the  expression  of  his 
opinion  is  true  only  when  the 
opinion  stands  by  itself,  and  is  in- 
tended to  be  taken  as  distinct  from 
any  thing  else.  Id, 

9.  A  false  and  fraudulent  repreitenta- 
tion,  made  with  intent  to  deceive, 
as  to  material  facts  which  neces- 
sarily  affect  the  value  of  shares  of 
stock  in  a  corporation,  constitutes 


a  cause  of  action  aniinst  the  per- 
son making  it,  where  by  means 
thereof  he  lias  induced  another  to 

Surchase  such  shares.     JSchtoenk  v.  . 
Taylor.  683 

10.  It  is  not  essential  to  the  right  of 
action  that  the  money  advanced  on 
the  faith  of  the  representation  was 
paid  to  the  party  making  it,  for 
his  individual  benefit;  his  liability 
is  the  same,  although  the  moaey 
was  advanced  for  the  benefit  of 
the  corporation.  Id. 

11.  By  false  and  fraudulent  repre- 
sentations on  the  part  of  defendant 
as  to  the  title  of  a  corporation  to 
certain  real  estate  which  defendant 
had  conveyed  to  the  corporation  by 
warranty  deed,  plaintiff  was  in- 
duced to  purchase  a  portion  of  the 
stock  of  the  corporation.  Defendant 
had,  in  fact,  no  title  to  a  portion  of 
the  premises;  he  subsequently  ac- 
quired title  but  conveyed  it  to  a 
third  person.  In  an  action  to  re- 
cover damages  for  the  fraud  the 
court  nonsuited  the  plaintiff  upon 
the  ground,  among  others,  that  by 
the  warranty  in  the  deed  the  cor- 
poration, when  defendant  acquired 
title,  became,  by  estoppel,  the 
owner  of  the  equitable  title  to  the 
land  in  dispute,  and  that  as  the 
corporation  was  in  possession  there 
could  be  no  bona  fide  purchaser 
from  defendant.  The  evidence  as 
to  possession  by  the  company  was 
indefinite.  Held,  that  such  a 
ground  for  the  nonsuit  was  unten- 
able; that  a  disputed  and  doubtful 
equitable  title  was  not  the  equiva- 
lent of  the  clear  and  undisputed 
legal  title  plaintiffs  had  the  right 
to  require,  and  that  it  was  error  to 
hold  that  no  damages  could  be  sus- 
tained by  the  substitution  of  the 
one  for  the  other  by  means  of  a 
fraud.  Id. 


DEED. 

1.  Where,  after  a  statutory  closing 
of  a  highway,  an  owner  of  prem- 
ises injured  conveyed  them,  bound- 
ing the  lands  conveyed  by  the 
highway,  Tteld,  that  the  deed  did 
not  convey  an  easement  in  the 
highway,     which     entitled     the 
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§  586.    P&aple,  ex  rel.  ▼.  Laid- 

lavD.  588 

§274.    Stedeker  y.  Bernard,         837 

COMMISSION   TO   TAKE  TESTI- 
MONY. 

See  Deposition. 


COMMON  CARHIER. 

1.  The  effect  of  the  statute  (Chap. 
836,  Laws  of  1858,  as  amended  by 
Chap.  853,  Laws  of  1859),  prohibit- 
ing the  delivery  by  a  common  car- 
rier  of  property  covered  by  a  bill 
of  lading,  except  upon  surrender 
and  cancellation  of  the  bill,  and 
authorizing  the  transfer  of  the 
property  by  indorsement  of  the 
bill,  is  to  incorporate  into  every 
such  instrument  the  statutory  con- 
dition  and  make  it  an  element  of 
the  contract,  unless  the  case  is 
brought  within  the  exception  of 
the  statute  (g  5)  by  having  the 
words  "not  negotiable*'  plainly 
written  or  stamped  on  the  face  of 
the  bUl.     Colgate  v.  Penn,  Co.  130 

3.  The  remedy  of  the  transferee  of  a 
^bill  of  ladin'g  where  the  carrier  has 
delivered  the  property  in  violation 
of  the  statute  is  not  confined  to  an 
action  for  damages  given  by  the 
'statute  (g  7,  as  amended  by  §  3, 
chap.  440,  Laws  of  1866),  but  he 
may  maintain  an  action  for  the 
conversion  of  the  property,  and 
this  although  the  delivery  was  by 
mistake,  without  evil  intent.    Id, 

8.  Where,  therefore,  a  bill  of  lading 
which  ran  to  the  consignee  alone, 
but  did  not  have  the  words  '*  not 
negotiable"  upon  its  face,  was 
transferred  by  the  consignee  by 
indorsement,  and  thereafter  the 
common  carrier,  without  knowU 
edge  of  the  transfer,  delivered  the 
property  to  the  consignee  without 

Production  and  cancellation  of  the 
ill  of  lading,  held,  that  an  action 
by  the  transferee  against  the  car- 
rier for  conversion  of  the  property 
was  maintainable.  Id. 


4.  AUo  held^  that  proof  of  a  custom 
to  deliver  property  to  thte  consignee 
without  production  of  the  bill  of 
ladinff     when     it     was    ''billed 

;  straight"  to  the  consignee  alone, 
was  immaterial;  that  the  custom 
could  not  repeal  the  statute,  or 
protect  from  a  violation  thereof. 

Id, 

5.  It  seems  that  the  intent  of  the 
statute  itself  is  not  to  dieUte  the 
form  or  character  of  the  action,  but 
that  any  one  appropriate  to  the 
injury  was  contemplated.  Id, 

6.  In  the  absence  of  a  special  oon> 
tract  there  is  no  absolute  duty  rest- 
ing upon  a  common  carrier  to  de- 
liver goods  intrusted  to  him,  within 
what  would  be.  under  ordinary  cir- 
cumstances, a  reasonable  time;  he 
may  excuse  delay  by  accident  or 
misfortune,  not  inevitable  or  pro- 
duced by  the  act  of  God,  but  the 
result  of  the  conduct  of  men;  all 
that  can  be  required  of  him  is  that 
he  exercise  due  care  and  diligence 
to  guard  against  delav  and  to  for- 
ward the  goods  to  their  destina- 
tion.  Oeiemer  ^.  L,  8.  A  M,  8,  R, 
Co.  563 

7.  A  railroad  carrier  stands  upon  the 
same  footing  in  these  respects  as 
other  carriers.  Id, 


COMPROMISE. 

Eleeeme  that  proof  of  the  admission, 
by  one  of  the  parties  to  an  action, 
of  a  distinct  fact  which  in  itself 
tends  to  establish  a  cause  of  action 
or  defense,  is  not  rendered  inad- 
missible because  made  during  ne- 
gotiations relating  to  a  compro- 
mise, unless  it  Is  expressly  stated  to 
be  made  without  prejuaice  ;  but 
if  the  admission  is  of  such  a  na- 
ture that  the  court  can  see  it  would 
not  have  been  made  except  for  the 
purpose  of  the  negotiations  and 
under  an  agreement  fairly  to  be 
impledd  from  the  circumstance, 
that  it  was  not  to  be  used  to  the 
prejudice  of  the  party  making  it,  it 
is  not  error  to  exclude  the  evidence. 
WhUe  V.  0,  D.  8.  8,  Co.  660 
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CONDITIONS. 

Court  has  no  poio&r  to  annex 

to  an  order  reducing  a  recovery  a 
condition  that  it  sTioU  only  operate 
in  case  of  payment  of  the  reduced 
amount. 

See  Smith  v.  Dempsey.  {Mem,)  655 


CONSIDERATION. 

Extension  of  time  of  payment 

of  an  indebtedness  a  sufficient  consid- 
eration for  a  mortgage  given  by  a 
third  person  as  collateral  security. 

See  Maclaren  v.  Percwal.  (Mem,) 

675 


CONSTITCTTIONAL  LAW. 

1.  The  provision  of  the  State  Con- 
stitution of  1846  (Art.  14,  §  12), 
continuing  tlie  local  city  courts 
with  their  then  powers  and  juris- 
diction "until  otherwise  directed 
by  the  legislature,"  was  superseded 
by  the  provision  of  the  judiciary 
article  of  the  Constitution,  as 
amended  in  1869  (Art.  6,  §  12)  in 
reference  to  said  courts;  and  as,  by 
the  latter  provision,  the  then  exist- 
ing  powers  and  jurisdiction  of  said 
courts  are  permanently  continued, 
and  no  authority  is  given  to  the 
legislature  to  take  away  any  of 
their  powers  or  jurisdiction,  a 
statute  attempting  so  to  do  is  un- 
constitutional.   Popfinger  v.  Yutte, 

38 

2.  Accordingly  h^ld,  that,  as,  at  the 
time  of  the  adoption  of  said 
amended  judiciary  article  the  Su- 
perior Court  of  the  city  of  New 
York  had,  within  its  territorial 
limits,  general  jurisdiction  in  equity 
co-equal  with  that  of  the  Supreme 
Court,  the  provision  of  the  Code  of 
Civil  Procedure  (§  263,  subd.  5). 
which  purports  to  confine  that 
jurisdiction,  in  actions  by  judg- 
ment creditors,  to  actions  on  its 
own  judgments,  is  inoperative  and 
void.  Id. 

3.  The  act  of  1885  (Chap.  238,  Laws 
of  1885),  providing  for  the  hearing 
and  determination  before  the  board 
of  claims,  of  the  claims  of  certain 
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persons  while  acting  as  captain  and 
harbor-masters  of  the  port  of  New 
York,  and  ratifying  and  legalizing 
their  acts,  is  not  in  contravention 
of  the  provision  of  the  State  Con- 
stitution (Art.  8,  §  19),  declaring 
that  **  the  Legislature  shall  neither 
audit  nor  allow  any  private  claim 
or  account  against  the  State,"  etc. 
While  the  said  provision  prohibits 
the  legislature  itself  from  auditing 
or  allowing  such  claims,  it  recog- 
nizes  its  power  to  provide  by  law 
for  the  audit  and  allowance  thereof 
by  some  appropriate  tribunal.  Cole 
V.  State.  48 

4  The  power  of  the  legislature  in 
this  respect  is  not  restricted  to 
claims  founded  on  a  legal  liability 
enforceable  as  against  an  individual 
by  action,  but  in  special  cases, 
where  in  its  judgment  justice  re- 
quires, it  may  give  power  to  the 
board  of  claims  or  other  tribunals, 
to  disregard  defenses  strictly  legal, 
and  to  hear  and  determine  claims 
against  the  State,  founded  in  right 
and  justice.  Id. 

5.  It  seems,  however,  as  a  general 
rule,  and  in  the  absence  of  express 
provision,  the  authority  of  said 
board  is  confined  to  the  allowance 
of  legal  claims.  Id. 

6.  The  said  act  is  not  violative  of  the 
constitutional  provision  (Art.  3, 
§  16;,  declaring  that  a  private  or 
local  bill  shall  embrace  but  one 
subject,  and  that  shall  be  expressed 
in  its  title.  Id. 

7.  Nor  does  said  act  contravene  the 
constitutional  prohibitions  (Art.  8, 
gg  18,  24),  against  the  passage  of 
private  bills,  creating, increasing  or 
decreasing  fees,  percentages  or  al- 
lowances of  public  officers  during 
the  term  for  which  they  were  ap- 
pointed, or  granting  extra  com- 
pensation  to  public  ofiScers.       Id. 

8.  The  said  act  is  not  in  contraven- 
tion of  the  Constitution  of  the 
United  States.  Id. 

9.  In  the  assessment  of  shares  of 
national  banks  located  in  the  city 
of  New  York,  nnder  the  act  of 
1880  (§  3,  chap.  596,  Laws  of  1880; 
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amended  by  chap.  477,  Laws  of 
1881).  when  tbe  owner  does  not  re- 
side in  the  ward  where  the  bank 
is  located  and  has  no  real  estate 
therein,  it  is  proper  that  the  assess- 
xnent  be  made  upon  a  list  specially 
prepared  for  that  purpose,  although 
the  owner  Uves  and  is  assessed  for 
personal  property  in  another  ward 
of  the  city.  In  re  McMahon  v. 
Palmer.  176 

10.  Such  a  mode  of  assessment  is  not 
in  conflict  with  the  provision  of 
the  United  States  Revised  Statutes 
(§  5219),  which  authorixes  the  in- 
elusion,  for  purposes  of  State  as- 
sessment and  taxation,  of  shares 
of  national  banks,  in  the  valuation 
of  the  owner's  personal  property 
the  provision  afFects  only  the  juai- 
cial  act  of  the  assessors,  not  the 
mere  ministerial  act  of  those  ofBL- 
cers  in  estimating  and  noting  the 
result  of  their  judicial  determina- 
tion.  Id. 

11.  The  system  of  taxing  the  shares 
of  national  bank  stock  in  this  State 
is  not  repugnant  to  the  restriction 
imposed  upon  such  taxation  by  the 
National  Banking  Act  (U.  S.  R.  S., 
§  5219) ;  i.  e.,  that  the  taxation 
shall  not  be  at  a  greater  rate  than 
is  assessed  upon  '  *  other  moneyed 
capital "  in  the  hands  of  individual 
citizens  of  the  State;  the  statute 
simply  brings  the  capital  invested 
in  national  banks  within  the  taxing 
power  of  the  State  and  places  it  on 
terms  of  equality  in  respect  thereto 
with  all  other  assessable  personal 

'    property.  Id. 

12.  It  seems  that  the  exemption  from 
taxation  by  State  law  of  some 
moneyed  capital  does  not  neces- 
sarily invalidate  a  statute  author- 
izing an  assessment  upon  national 
bank  shares.  Id. 

18.  The  fact  that  some  corporations, 
or  some  personal  property,  is  sub- 
ject to  a  lees  rate  of  taxation  than 
that  employed  in  banking  corpora- 
tions  will  not  alone  vitiate  the  law 
imposing  taxes  upon  bank  shares, 
unless  it  appears  to  be  the  clear, 
legislative  intent  to  thereby  effect 
discrimination  against  them.      Id, 


14.  The  proyiaions  of  the  act  of  1843, 
^  for  the  collection  of  taxes  in  the 
dty  of  New  York »'  (Chap.  280, 
Laws  of  1843),  authorizing  pro- 
ceedings to  punish  for  misconduct 
in  refusing  or  neglecting  to  pay  a 
tax  upon  personal  property,  are  not 
violative  of  the  constitutional  pro- 
hibition against  depriving  the  citi- 
zen of  his  property  *'  without  due 
process  of  law."  The  proceedings 
by  which  taxes  for  ffovemmental 
purposes  are  collected  are  adminis- 
trative, not  judicial  in  their  charac- 
ter, and  the  summary  method  of 
procedure  so  authorized  is  due  pro 
cess  of  law  within  the  meaning  of 
the  CoAstitution.  M. 

16.  The  provision  of  the  charter  of 
the  city  of  Buffalo  (§  7,  tit.  3,  chap. 
519,  Laws  of  1870),  declaring  that 
**  no  action  or  proceeding  to  recover 
or  enforce  any  claim  against  the 
city  shall  be  brought  until  the  ex- 
piration of  forty  days  after  the 
claim  shall  have  been  presented  to 
the  common  ooupcil,"  attaches  as 
a  condition  precedent  to  the  com- 
mencement of  any  action  against 
the  city.  Beining  v.  City  of  Buffalo. 
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16.  The  legislature  has  power  to  at- 
tach such  a  condition  to  the  main- 
tenance of  a  common  law  action  as 
well  as  to  one  created  by  statute. 

Id. 

17.  The  fact  that  the  State  Constitu- 
tion (Art.  3,  §  18)  prescribes  condi- 
tions upon  which  street  railroads 

•  may  be  constructed  does  not  ex- 
clude the  legislature  from  impos- 
ing conditions  other  than  those  so 
prescribed.  In  re  Thirty-fourth 
Street  B.  B.  Co.  343 

18.  Except  as  restrained  by  the  Con- 
stitution, the  legislative  power  is 
untrammeled  and  supreme,'  and 
a  constitutional  provision  which 
withdraws  from  the  coc'nizance  of 
the  legislature  a  particular  sub- 
ject, or  which  qualifies  or  regulates 
the  exercise  of  the  legislative 
power  in  respect  to  a  ^articular 
incident  of  that  subject,  leaves  all 
other  matter  and  incidents  under 
its  controL  I^ 
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19.  The  provision  of  the  "  Street  Sur- 
face Railway  Act"  (§  14,  chap.  252, 
Laws  of  1884),  imposing  as  a  con- 
dition to  the  construction,  exten- 
sion or  operation  of  a  street  rail- 
road in  a  street  or  highway  in 
which  another  street  railway  has 
been  lawfully  constructed,  that  the 
consent  of  the  company  owning 
and  maintaining  such  other  road 
shall  be  obtained,  is  not  a  delega- 
tion of  legislative  power  to  the 
company  whose  consent  is  re- 
quired, and  is  constitutional  and 
valid.  Id, 

20.  It  was  competent  for  the  legisla- 
ture to  provide,  as  it  did  by  the  act 
of  1871  (§  6.  chap.  859,  Laws  of 
1871),  that  a  person  elected  to  fill  a 
vacancy  in  the  office  of  surrogate 
shall  enter  upon  the  discharge  of 
the  duties  of  the  office  immediately. 
The  constitutional  term  is  not 
thereby  enlarged,  but  begins  on  the 
first  day  of  January  after  the  elec- 
tion, and  the  provision  simply  fur- 
nishes a  mode  of  filling  the  vacancy 
up  to  that  time.  ^eopUt  ^  T€\. 
Welter,  v.  lownsend,  430 

21 .  The  right  to  construct  and  oper- 
ate a  street  railway  is  a  franchise 
which  must  have  its  source  in  the 
sovereign  power.  Fanning  v.  Oi- 
borne,  441 

22.  The  legislative  power  over  the 
subject  has  this  limitation  :  the 
franchise  must  be  granted  for  pub- 
lic not  for  private  purposes,  or  at 
least  the  grant  must  be  based  upon 
public  considerations.  Id 

23.  As  to  whether  the  legislature  has 
power  to  authorize  the  construc- 
tion of  a  railroad  in  a  street  or 
highway,  the  fee  of  which  remains 
in  the  original  owner,  as  against  a 
purchaser  from  such  owner  of  a 
lot  abutting  on,  and  by  the  terms 
of  his  deed  bounded  by  the  side  of 
the  street,  without  providing  for 
compensation  to  him,  quoire.      Id. 

24.  The  provision  of  the  act  of  1885 
(Chap.  554,  Laws  of  1885),  authoriz- 
ing the  construction  of  an  "  illus- 
trated section"  of  elevated  rail- 
road  on   some  '*  duly   authorized 


street  "  in  the  city  of  New  York,  is 
violative  of  the  provision  of  the 
State  Constitution  (Art.  3,  §  18). 
which  prohibits  the  passing  of  a 
local  or  private  bill,  "  granting  to 
any  corporation,  association  or  in- 
dividual the  right  to  lay  down  rail- 
road tracks."  People,  e-x  rel.  Ear- 
aey,  v.  Loew,  471 

25,  It  is  also  unconstitutional  in  that 
no  provision  is  made  for  compensa- 
tion to  abutting  owners,  or  owners 
of  the  fee  of  the  street.  Id, 


CONTRACT. 

1.  C.  executed  to  plaintiff  a  bond  and 
mortgage    dated    July   15,    1882, 
nominally  to  secure  the   payment 
of  $27,000  on  demand.  It  appeared 
they  were  in  fact  given  to  secure 
advances  to  be  thereafter  made  un- 
der a  contract  of  the  same  date  be- 
tween the  parties,  by  which  plain- 
tiff   agreed    to    loan    C.    ^7,000, 
"provided    he    forthwith    erect" 
three  houses  on    the    mortgaged 
premises,  the  money  to  be  advanced 
in  specified  sums  as  the  work  pro- 
grossed,  the  whole  of  which  was 
to  be  done  within  a  year.     If  C. 
proceeded  with  the  work  so  as  to 
be  entitled   to   the    first  advance 
within  ninety  days  from  the  date 
of  the  agreement  and  to  each  sub- 
sequent advance  in  like  time  after 
the  preceding  one,  it  was  agreed 
that  no  demand  should  be  made 
for  payment  until  ninety  days  after 
C.  had  become  entitled  to  the  last 
advance.  Prior  to  November,  1882, 
plaintiff  advanced    $11,500  under 
the  contract.   On  November  fourth 
C.  abandoned  his  contract  leaving 
the  houses  in  an  unfinished  condi- 
tion, and  made  a  general  assign- 
ment for  the  benefit  of  creditors. 
In  an  action  to  foreclose  the  mort- 
gage,  commenced   November  28, 
1882,  iheld,  that  when  C.  abandoned 
the    contract,    plaintiff    was    dis- 
charged from  all  obligation  either 
to  advance  further  sums  or  to  delay 
foreclosure,    and    that,   therefore, 
the  action  was  not    prematurely 
brought;  also  that  a  demand  was 

not  necessary  before  bringing  suit. 

FerrU  v.  Bpooner,  10 
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2.  A  party  to  a  building  contract  may 
waiTe  a  stipulation  therein  that  the 
final  payment  to  be  made  by  him 
shall  not  be  required  unless  the 
architect  shall  certify  that  the  con- 
tract has  been  fully  performed  to 
his  satisfaction ;  an  acceptance  of 
the  building  as  under  a  completed 
contract  is  such  a  waiver,  and  enti- 
tles the  contractor  to  recover  the 
sum  due.although  no  certificate  has 
been  given,  and  although  the  ar- 
chitect is  not  satisfied.  BrnUh  Vs 
Alker.  .  87 

8.  Where  a  contract  provided  that  dif- 
ferences between  the  parties  shall 
be  submitted  to  arbitrat-ors  selected 
as  prescribed,  held,  that,  in  the  ab- 
sence of  evidence  that  defendant 
took  steps  for  the  selection  of  ar- 
bitrators, the  provision  was  no  de- 
fense in  an  action  iipou  the  con- 
tract. Id, 

4,  To  entitle  a  person  appointed  sec- 
retary of  a  railroad  corporation, 
who  is  not  a  director  or  stock- 
holder, to  charge  a  reasonable  com- 
pensation for  his  services,  it  is  not 
essential  that  a  rate  of  compen- 
sation should  be  agreed  upon,  or 
that  there  should  be  an  express 
agreement  to  pay  a  compensation. 
In  this  respect  he  stands  in  no 
different  position  from  an  employe 
of  any  other  grade,  who  has  ren- 
dered services  at  the  request  of  the 
corporation.  Smith  v.  L.  I.  R.  R. 
Co.  190 

6.  It  is  a  necessary  conclusion  from 
the  fact  of  the  election  by  the 
board  of  directors  of  the  corpora- 
tion, the  acceptance  of  the  ofiSce 
and  the  discharge  of  its  duties, 
that  the  services  were  rendered 
at  the  request  of  the  corporation, 
and  these  circumstances  |>nma 
facie  raise  an  implied  obligation  on 
the  part  of  the  oorporatiou  to 
make  compensation;  and,  to  rebut 
that  presumption,  there  should  be 
clear  evidence  that  the  services 
were  to  be  gratuitous.  Id, 

6.  Where  the  obligation  of  perform- 
ance by  one  party  to  a  contract 
presupposes  the  doing  of  some  act 
on  the  part  of  the  other  prior 
thereto,  the  neglect  or  refusal  by 


the  latter  to  perform  such  act  not 
only  dispenses  with  the  obligation 
of  performance  by  the  former,  but 
also  entitles  him  to  rescind,  or 
where  rescission  will  not  afford 
him  an  adequate  remedy,  to  con- 
tinue the  work,  and  recover  such 
damages  against  the  defaulting 
party  as  the  delinquency  has  oc- 
casioned. Manafield  v.  iV.  K  C, 
etc,,  Co.  205 

7.  A  party  who  is  required  by  con- 
tract to  give  notice  to  another  of 
the  existence  of  a  fact  upon  which 
important  obligations  depend,  does 
not  meet  the  requirement  by  giv- 
ing notice  which  is,  in  fact,  untrue; 
and  such  a  notice  is  insufficient  to 
put  the  other  party  in  default.  Id. 

8.  When,  from  the  language  of  a 
contract,  either  in  the  body  of  the 
instrument,  or  in  its  recitals  or 
references,  there  is  manifested  a 
clear  intention  that  a  party  shall 
do  certain  acts,  a  promise  to  do  so 
will  be  implied,  for  non-perform- 
ance  of  which  an  action  will  lie. 

Id. 

9.  G.  &  M.  entered  into  a  contract 
with  defendant  for  the  construction 
by  the  former  of  the.su perstructu re 
of  an  elevator  for  the  latter.  The 
contractors  ac-reed  to  commence 
the  work  within  five  days  after 
notice  from  defendant's  engineer 
that  the  foundations  were  ready, 
and  to  complete  the  same  ready 
for  use  wit;$iD  five  months  there- 
after. Aside  from  the  compensa- 
tion specified,  it  was  agreed  that 
the  contractors  should  receive  the 
further  sum  of  $500  for  each  day 
less,  and  they  agreed  to  pay  as 
stipulated  damages  $500  for  each 
day  more,  than  the  time  stipu- 
lated, occupied  in  the  work.  De- 
fendants served  the  notice  re- 
quired, but  at  the  time  of  such  ser- 
vice the  piers  and  foundation  walls 
were  not  completed.  In  an  action 
to  recover  damages  by  reason  of 
increased  expense  in  doing  the 
work,  and  for  losses  arising  from 
delay  caused  by  the  want  of  readi- 
ness on  the  part  of  the  defendant, 
hdd,  that  it  was  an  indispensable 
condition  to  the  performance  of 
the    work   that   the    foundations 
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therefor  shoald  be  prepared,  and 
a  covenant  on  the  part  of  defend- 
ant to  have  them  in  a  condition  to 
enable  the  contractors  to  prosecute 
their  work  to  the  utmost  advan- 
tage and  economy  before  giving 
notice  was  clearly  to  be  implied ; 
that  the  notice  was  to  be  of  an 
actually  existing  condition  not  the 
expression  of  opinion  on  the  part 
of  the  engineer  that  the  founda- 
tions were  suflBciently  advanced 
to  enable  the  contractors  to  prose- 
cute the  work  advantageously; 
and  that  the  action  was  maintain- 
able. Id, 

10.  Upon  receiving  said  notice,  the 
contractors  protested  against  it, 
because  of  the  incompleteness  of 
the  foundations,  but  at  the  request 
of  the  defendant's  engineer,  and 
with  the  statement  that  it  was  not 
to  waive  any  rights  secured  to  them 
by  the  contract,  commenced  the 
work.  Held,  that  this  was  not  a 
waiver  by  the  contractors  of  the 
breach  complained  of;  that  the 
contractors  had  the  option,  upon 
receipt  of  the  notice,  either  to  re- 
fuse to  commence  their  work,  or  to 
commence  and  prosecute  it,  rely, 
ing  upon  the  covenants  in  their 
contract  to  recover  such  damages 
as    the  breach    occasioned  them. 

Id. 

11.  By  an  oral  contract  between  the 

Earties,  plaintifif  agreed  to  erect  a 
uilding  for  defendant  in  accord- 
ance with  certain  plans  and  speci- 
fications. When  the  building  was 
partially  erected  the  work  was 
stopped  by  defendant,  because  of 
failure  to  perform  it  in  accordance 
with  the  plans  and  specifications. 
Defendant  selected  an  architect  to 
examine  the  work,  who  made  a 
memorandum  of  the  defects  and  of 
the  work  to  be  performed  by  plain- 
tiff to  remedy  them;  this  was  ac- 
cepted and  agreed  to  by  the  parties, 
and  plaintiff  began  the  work  under 
the  new  agreement.  Plaintifif 
asked  to  be  permitted  to  finish  the 
work  as  required  by  the  architect, 
and  offered  so  to  do,  but  defendant 
refused  to  permit  it,  and  the  work 
was  stopped.  In  an  action  to  re- 
cover for  the  work  done,  held,  that 
the  new  agreement  was  for  a  suffi- 


cient consideration  and  was  a 
waiver  of  forfeiture,  because  of 
]lon-performance  of  the  old  agree- 
ment; and  that  plaintiff*  was  en- 
titled to  recover.  Also  that,  as  the 
time  for  the  performance  of  the 
original  contract  had  not  expired 
at  the  time  the  work  was  finally 
stopped,  and  as  the  defects  had 
been  pointed  out  and  agreed  upon, 
plaintiff  was  entitled  to  supply 
those  defects  and  complete  the 
performance,  and  as  he  was  pre- 
vented from  so  doing  by  defend- 
ant's interference,  the  latter  was 
estopped  from  claiming  non-per- 
formance.   FaUon  v.  Lawler,    228 

12.  The  new  contract  was  not  set 
forth  and  no  issue  respecting  it 
was  presented  by  the  pleadings. 
The  evidence,  however,  relating  to 
it  was  given  without  objection  on 
the  trial,  and  it  was  one  of  the 
main  issues  tried.  Held,  that  the 
objection  that  the  issue  was  not 
presented  by  the  pleadings  was  not 
tenable  on  appeal.  Id, 

18.  Also  heldy  that  after  accepting 
and  agreeing  to  the  architect's 
memorandum,  defendant  could  not 
claim  that  other  defects  not  speci- 
fied therein  existed  which  author- 
ized her  to  repudiate  the  contract. 

Id. 

14.  In  an  action  by  the  members  of  an 
alleged  special  partnership,  to  re- 
cover the  proceeds  of  goods  claimed 
to  have  been  sold  by  defendants  as 
agents  for  plaintiffs,  defendants 
averred  in  their  answer,  in  sub- 
stance, that  the  pretended  partner- 
ship was  a  sham  resorted  to  to  pre- 
vent the  creditors  of  R.,  the  active 
partner,  from  reaching  his  prop- 
erty, and  that  he  was  in  fact  the 
sole  person  interested  in  the  busi- 
ness, and  defendants  set  up  as  an 
offset  an  individual  indebtedness 
of  R.  to  them.  On  the  trial  it  ap- 
peared that  R.,  previous  to  the  al- 
leged formation  of  the  special  part- 
nership, was  individually  engaged 
in  business;  that  he  failed,  made 
an  assignment,  preferring  his  sis- 
ter B.,  the  special  partner,  to  a 
large  amount;  that  the  capital  of 
the  special  partnership  was  con- 
tributed by  6.,  the  only  contribu- 
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tion  of  R.  being  his  time  and  skill. 
Defendant  then  offered  evidence 
tending  to  pro^e  that  the  claim  of 
B.  so  preferred  was  in  fact  ficti- 
tions;  that  the  assigned  property 
was  transferred  by  tne  assignor  to 
B.  in  pretended  payment  of  the 
fictitious  debt,  who  pat  it  in  as  the 
capital  of  the  special  partnership 
which  was  formed  immediately 
after  such  transfer,  and  that  R. 
received  and  appropriated  all  the 
profits  of  the  business.  This  evi- 
d^ce  was  excluded.  Held  error; 
that  the  rule  prohibiting  a  credi- 
tor, before  reducing  his  claim  to 
judgment,  from  maintaining  an  ac- 
tion to  set  aside  an  assignment  by 
the  debtor  as  fraudulent,  had  no 
application,  as  defendants  were 
not  seeking  to  set  aside  the  assign- 
ment, but  simply  to  show  that  the 
plaintiff  against  whom  they  have  a 
counter-claim  is  tfafe  sole  party  in- 
terested in  the  claim  sought  to  be 
enforced  by  them,  and  so  that  they 
were  entitled  to  be  allowed  the 
counter-claim.    Rosenberg  v.  Block, 

255 

13.  The  broker's  memorandum  of  a 
contract  sale  between  the  parties 
stated  that  plaintiffs  had  sold  to 
defendants  '  *  Scotch  pig  iron  to 
arrive  as  specified  below,  »  *  » 
five  hundred  tons  of  Coultness  pig 
iron  *  *  *  to  be  due  here  in 
April  next ;  five  hundred  tons  of 
Caulder'j  pig  iron  *  *  *  to  be 
due  here  in  March  next."  Plain- 
tiffs made  default  as  to  the  Caul- 
der  iron,  but  were  ready  and 
offered  to  perform  as  to  the  Coult- 
ness, which  defendants  refused  to 
accept.  In  an  action  to  recover 
damages,  held,  that  plaintiffs  were 
not  entitled  to  recover;  that  the 
vendees  were  not  compelled  to  ac- 
cept a  part  performance  in  the  in- 
verse order  of  the  contract,  but 
only  according  to  its  terms,  and  as 
the  plaintiffs  had  made  default  at 
the  outset,  defendants  had  a  right 
to  rescind  the  whole  contract. 
Pope  V.  Porter,  866 

16.  Although  duress  and  undue  in 
fiuence  was  employed  in  procuring 
a  contract  for  the  payment  of 
money  and  influenced  the  giving 
of  it,  and  the  party  so  executing  it 


has  been  compelled  to  pay  money 
on  account  thereof,  he  may  not 
maintain  an  action  to  recover  the 
same  where  the  consideration  of  the 
contract  arises  upon  or  is  any  way 
affected  by  the  compounding  of  a 
JTelony.  The  parties  in  such  case 
are,  notwithstanding  the  duress,  in 
pari  delicto,  and  neither  is  entitled 
to  relief  from  the  courts.  Haynes 
V.  Rudd.  872 

17.  The  parties  hereto  were  formerly 
copartners.  During  the  existence 
of  the  partnership,  one  M.  entered 
into  a  contract  with  defendant  by 
which  the  latter  agreed  t-o  pay  the 
expenses  of  making  experiments 
and  of  constructing  a  machine  to 
test  the  value  of  an  invention  by 
the  former;  in  consideration 
thereof  M.  agreed  to  give  defend- 
ant a  one-half  interest  in  the  in- 
vention. Defendant  entered  into 
a  contract  with  plaintiff,  by  which 
it  was  agreed  that  the  firm  should 
pay  the  expenses  of  the  test  and 
that  plaintiff  should  have  one-half 
of  defendant's  interest.  A  large 
expenditure  was  thereupon  incur- 
red  by  the  firm  in  the  experiments, 
all  the  expenses  of  which  were 
borne  by  it ;  theee  resulted  success- 
fully, and  several  patents  for  the  in- 
ventions were  applied  ior  and  is- 
sued to  defendant  and  M.  jointly, 
and  one  was  issued  to  defendant 
alone.  In  an  action  brought  to  com- 
pel defendant  to  assign  to  plaintiff 
one-half  of  his  interest  in  the 
patents,  it  was  claimed  by  the 
former  that  they  were  not  within 
the  agreement,  as  the  inventions 
covered  by  the  patents  were  not  the 
inventions  of  M.  alone,  but  of  M. 
and  defendant  jointly.  Held  un- 
tenable ;  that  while  it  was  to  be  as- 
sumed that  the  patentees  were 
joint  inventors,  the  patents  em- 
braced the  original  idea  of  M., 
and  although  in  the  course  of  the 
experiments  defendant  contributed 
original  suggestions  whic)i  entitled 
iiim  to  claim  as  joint  inventor,  as 
between  him  and  plaintiff  they  were 
for  the  purposes  of  the  action  to  be 
considered  as  the  inventions  of  M. 
alone,  and  the  contributions  of  the 
defendant  as  having  been  made  in 
aid  of  M.,  while  proceeding  under 
the  ori^nal  agreement ;  and  that 
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glaintiff  was  entitled  to  an  interest 
1  all  the  patents,  including  the 
one  issued  to  defendant  alone. 
Burr  y,  De  La  Vergvs.  415 

18.  AUo  held,  that  plaintiff  was  en. 
titled  to  an  acooanting  of  and  to 
share  in  the  profits  received  by  de- 
fendant from  licenses  or  sales  of 
the  right  to  use  the  invention.    Id, 

19.  By  a  written  contract  between 
the  parties  plaintiff  sold  to  defend- 
ants two  million  brick,  to  be  deliv- 
ered by  two  vessels  named,  **or 
other  boats  of  equal  capacity,"  in 
case  they  were  withdrawn,  **  be- 
ginning about  June  1,  1886,  and 
vessels  to  run  steadily  thereafter." 
In  an  action  to  recover  for  brick 
delivered  under  the  contract  de- 
fendants set  up  as  a  counter-claim 
a  breach  on  the  part  of  plaintiff, 
and  proved  a  delivery  in  June  by 
plaintiff  to  other  parties  of  a  cargo 
of  brick  carried  by  a  vessel  which 
had  been  substituted  in  place  of 
one  of  those  named  in  the  contract. 
Over  five  hundred  thousand  brick 
were  delivered  in  June.  Plaintiff 
claimed  a  modification  of  the  con- 
tract and  was  permitted  to  prove, 
under  objection  and  exception, 
that  the  oral  bargain  preceding  the 
signing  of  the  contract  was  for  the 
delivery  of  only  five  hundred  thou- 
sand brick  each  month,  and  that 
immediately  after  tbe  contract  was 
presented  to  and  signed  by  plain- 
tiff her  agent  read  it  over  a  second 
time  and  called  the  attention  of  de- 
fendants* agent  to  the  omission  of 
a  provision  limiting  the  delivery  to 
five  hundred  thousand  per  month, 
but  on  the  assurance  of  said  agent 
that  a  delivery  of  that  number 
would  be  satisfactory,  nothing 
further  was  done  ;  also,  that  a  few 
days  after  executing  the  contract, 
upon  complaint  of  plaintiffs  agent 
that  it  was  not  drawn  according  to 
the  agreement,  defendants'  agent 
stated  that  all  the  plaintiff  had  to 
do  was  to  send  five  hundred  thou- 
sand brick  a  month  and  defendants 
would  be  perfectly  satisfied.  Held 
error :  that  the  evidence  was  in- 
admissible to  limit  the  obligation 
of  the  plaintiff  as  stated  in  the 
written  contract ;  that  the  contract 
made  the  carrying  capacity  of  the 


▼essels  running  steadily  and  not  a 
specified  num^r  of  brick  a  month, 
the  measure  of  the  deliveries  until 
the  whole  number  should  be  fur- 
nished ;  also,  that  the  evidence  did 
not  tend  to  show  a  modification  of 
the  contract  and  so  was  not  com- 
petent upon  that  issue.  Corse  v. 
Feck.  518 

20.  Also  held,  a  refusal  of  the  court 
to  charge,  that  to  establish  a  modi- 
fication of  the  contract  it  must  be 
shown  that  there  was  a  new  agree- 
ment  made  subsequent  to  its  exe- 
cution and  delivery,  was  error.  Id. 

21.  There  is  no  contract  between  an 
officer  and  the  State  or  municipal- 
ity by  force  of  which  his  salary  is 
payable,  but  it  belongs  to  him  as 
an  incident  to  his  office  so  long  as 
he  holds  it,  and  when  improperly 
withheld  he  may  recover  the  full 
amount.  FUzslmmans  v.  City  of 
B'klyn.  536 

22.  Plaintiff  and  defendant  H.,  being 
the  owners  of  certain  patents  for 
improvements  in  musical  instru- 
ments, entered  into  a  contract  with 
defendant,  the  A.  C.  Co.,  by  which 
they  granted  to  it  the  exclusive 
right  to  manufacture  and  sell  mu- 
sical instruments  containing  said 
improvements,  in  consideration  of 
which  said  company  contracted  to 
pay  certain  specified  royalties  on 
the  instruments.  The  contract  pro- 
vided that  on  failure  of  the  com- 
pany to  pay  the  royalties  the  paten- 
tees may  terminate  the  license  ;  but 
in  case  of  such  termination  the  right 
to  recover  royalties  then  due  was 
expressly  saved;  The  contract  then 
contained  a  provision  by  which  the 
company  agreed  in  substance  to 
pay  annually  at  least  a  sum  speci- 
fied by  way  of  royalty,  "  or  else 
forfeit  the  right  to  manufacture 
*  *  *  under  the  foregoing 
license,"  if  the  patentees  "  shall  so 
elect."  Held,  that  the  undertaking 
of  the  company  was  not  an  absolute 
one  to  pay  any  sum  over  the  roy- 
alties required  to  be  paid,  but  that 
it  had  the  election,  in  case  the  roy- 
alties upon  instruments  manufac- 
tured did  not  amount  to  the  sum 
specified,  to  pay  the  excess  up  to 
that  sum,  or  to  refuse  to  pay  sub- 


776 


INDEX. 


ject  to  the  hazard  of  a  forfeiture  of 
its  license  at  the  election  of  the 
patentees  ;  and  that,  therefore,  an 
action  to  recover  such  excess  was 
not  maintainable.  Wing  v.  An- 
sonia  Clock  Go,  531 

23.  The  parties  entered  into  a  contract 
bj  which  defendant  covenanted 
**  to  pave  the  streets  in  and  about 
the  rails  "  of  its  road  and  *'  to  keep 
the  same  in  repair."  In  an  action 
to  recover  damages  for  a  breach 
of  the  covenant  to  repair,  it  ap- 
peared that  defendant's  road  con-  { 
sisted  of  two  tracks;  that  while 
the  laying  of  the  road  originally 
would  only  require  the  actual  dis- 
placement of  the  pavement  for  the 
distance  of  about  eighteen  incites 
on  the  side  of  each  rail,  it  would  so 
disturb  the  intermediate  pavement 
as  to  require  it  to  be  relaid.  Held, 
that  the  contract  bound  the  com- 
pany to  pave  and  keep  in  repair  so 
much  of  the  space  between  the 
tracks  as  was  disturbed  in  the 
original  construction  of  the  road, 
and  so  it  was  bound  to  keep  in  re- 
pair the  whole  of  such  space. 
Mayor,  etc,  v.  Second  Ave.  R,  R. 
Co.  572 

Where  sendee  has  refused  to 

perform  contract  for  the  purchase  of 
land,  and  tvnefor  performance  has 
expired,  lie  cannot  tJiereafter  maintain 
action  for  specific  performance  by  ven- 
dor. 

See  Ehnrich  v.  W7ii^e,  (Mem.)    657 


CONVERSION. 

A  wrongful  conversion  of  property 
does  not  deprive  the  owner  of  his 
title;  he  may  transfer  the  title  to 
another,  who,  upon  demand  and 
refusal  of  the  person  in  possession 
of  the  property  to  surrender  the 
same,  may  maintain  an  action 
against  him  for  a  conversion.  Serat 
V.  Uiiea,  etc.,  R.  R.  Co.  681 


CORPORATIONS 

See  Associations. 
Insurance  (Fire), 
Insurance  (Life). 
Manufacturing  Corporations. 


See  Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 

COSTS. 

When  plaintiff  in  action  to 

foreclose  mortgage  on  lease/iold  interest 
not  estopped  as  to  costs,  in  ejectment 
suit  brought  by  the  landlord,  by  stipu- 
lation between  the  parties  to  that  action. 

See  Keder  v.  KeeUr.  80 


COUNTER-CLAIM. 

It  seems,  in  an  action  upon  an  account 
for  goods  sold,  defendant  may  re- 
coup damages  for  breach  of  war- 
ranty where  he  can  show  that  sub- 
sequent to  the  stating  of  the 
account  he  discovered  that  the 
goods  were  not  up  to  the  warranty. 
Samson  v.  Freedman,  699 


'  COURTS. 

The  provision  of  the  State  Constitu- 
tion of  1846  (Art.  14,  §  12),  con- 
tinuing the  local  city  courts  with 
their  then  powers  and  jurisdiction 
'*  until  otherwise  directed  by  the 
legislature,"  was  superseded  by 
the  provision  of  the  judiciary 
article  of  the  Constitution,  as 
amended  in  1869  (Art.  6,  §  12),  in 
reference  to  said  courts ;  and  as,  by 
the  latter  provision,  the  then  exist- 
ing x)ower8  and  jurisdiction  of  said 
courts  are  permanently  continued, 
and  no  authority  is  given  to  the 
legislature  to  take  away  any  of 
their  powers  or  jurisdiction,  a 
statute  attempting  so  to  do  is  un- 
constitutional. Popfinger  v.  Tutte. 

38 

CREDITOR'S  SUIT. 

1.  In  an  action  by  plaintiff,  as  judg- 
ment creditor  of  defendant  U.,  to 
reach  certain  real  estate  in  the 
hands  of  defendant  C,  the  wife 
of  H.,  it  appeared  that,  after  the 
indebtedness  to  plaintiff  was  in- 
curred, H.  conveyed  certain  prem- 
ises to  R.,  subject  to   mortgages 

•  thereon,  to  secure  certain  claims 
held  by  R.  against  him.  This 
conveyance   was  not  found  to  be 
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fraudulent  in  any  respect.  R.  sold 
the  premises,  receiving  in  exchange 
a  mortgage  thereon  for  himself 
and  certain  other  premises,  which, 
at  the  request  of  H,,  were  conveyed 
to  C.  The  mortgage  was  accepted 
by  K.  in  full  satisfaction  of  his 
claims  against  II.  On  foreclosure 
the  mortgaged  real  estate  did  not 
sell  for  sufficient  to  pay  the  prior 
mortgages,  and  R.  received  noth- 
ing on  his  mortgage;  C.  realized 
alKiut  $155  out  of  the  premises 
so  conveyed  to  her,  and  with  this 
sum  and  other  moneys  of  her  own, 
in  all  $1,300,  she  purchased  other 
premises,  which  she  subsequently 
sold,  realizing  therefrom  $6,500, 
and  with  $5,500  of  the  avails  she 
purchased  the  premises  in  ques- 
tion. Held,  the  evidence  did  not 
justify  a  finding  that  the  convey- 
ance to  C,  so  made  with  the  cod- 
sent  of  R.,  was  in  fraud  of  the 
rights  of  the  creditors  of  H. ;  that 
R.  had  a  perfect  right  to  retain 
and  .apply  the  proceeds  of  the 
property  conveyed  to  him  by  H. 
up  to  the  amount  of  his  claims, 
and  in  consenting  to  allow  G.  to 
take  title  to  the  property  received 
in  exchange,  as  its  value,  with 
what  he  himself  received,  was  less 
than  said  claims,  the  creditors  of 
H.  could  in  no  way  have  been  de- 
frauded; and  that,  therefore,  C. 
was  not  bound  to  account  to  the 
creditors  of  her  husband  fbr  any 
benefits  derived  from  its  proceeds; 
I  and  as  no  money  belonging  to  him 
was  traced  into  the  premises  in 
question,  said  creditors  could  not 
set  up  any  resulting  trust  therein. 
Fopflngerv.  Tutte.  88 

2.  Plaintiff  and  defendant  C,  her 
husband,  entered  into  an  agreement 
for  a  separation,  by  which  he 
agreed  to  pay  to  her  certain  sums 

'  quarterly  during  her  life,  which 
sums  she  aereed  to  accept  in  full 
discharge  oi!  all  claims  upon  him 
or  his  property.  Plaintiff  brought 
several  actions  against  0.  for  non- 
performance of  the  agreement,  and 
recovered  judgments  therein.  In 
an  action  brought  to  set  aside  con« 
veyances  of  his  teal  estate,  made 
by  C.  to  the  other  defendants  as  in 
fraud  of  his  creditors,  a  recovery 
was  had  for  several  installments 
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due  plaintiff  under  the  contract, 
but  not  in  judgment  when  the  ac- 
tion was  commenced  and  a  lien 
therefor  upon  the  land  in  question 
was  declared.  Meld,  that  the  court 
having  acquired  jurisdiction,  had 
authority  to  render  judgments 
against  C.  for  such  amounts  as 
were  not  already  in  iudgment,  but 
that  the  rule  which  precludes  a 
court  of  equity  from  entertaining 
jurisdictiou  of  an  action  to  set  aside 
a  fraudulent  conveyance  at  the  suit 
of  a  simple  contract  creditor  ren- 
dered the  judgment  erroneous  so 
far  as  it  declar^  such  a  debt  a  lien 
upon  the  property.  Carpenter  v. 
Oabom.  .    552 

8.  It  seems,  however,  that  the  rendi- 
tion of  the  judgment  against  C. 
for  the  amount  unpaid,  so  far  as 
the  parties  to  this  action  are  con- 
oemed,  placed  plaintiff  in  a  position 
to  enforce  it  hereafter  against  the 
real  estate  in  question.  Id. 


CRIMES. 

The  "offense  of  intoxication" 
created  by  the  Excise  Law  (§  17, 
chap.  628,  Laws  of  1857,  as  amend- 
ed  by  chap.  856,  Laws  of  1869),  is 
a  crime  within  the  meaning  of  the 
New  York  Consolidation  Act  (§  268, 
chap.  410,  Laws  of  1882),  which 
prohibits  any  person  who  has 
*'  been  convicted  of  any  crime  " 
from  being  appointed  to  member- 
ship on  the  police  force  or  from 
holding  membership  therein.  Peo- 
ple, ex  ret,  Kopp,  v.  Ih'ench,       588 


CRIMINAL  LAW. 

Where,  In  lieu  of  bail  in  a  crimi 
nal  action,  money  is  deposited  as 
authorized  by  the  Code  of  Criminal 
Procedure  (§  586),  it  is  for  the  pur- 
poses of  the  action  to  be  considered 
as  the  money  of  the  defendant, 
and  although  it  was  in  fact  fur- 
nished by  a  third  person  it  may  be 
applied  in  payment  of  any  fine 
imposed  upon  the  defendant.  Peo- 
ple, ex  rel.  v.  Laidlaw,  588 

See  CoDB  OP  Cbiminal  Pbocedubb. 
Penal  Code. 
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CRIMINAL  TRIAL. 

1.  Each  of  two  persons  called  as  ja- 
Tora  upon  a  criminal  trial  testined 
that  he  had  formed  an  opinion  as 
to  the  guilt  or  innocence  of  the 
defendant  from  reading  a  news- 
paper account  of  the  occurrence; 
one  testified  that  such  opinion 
would  not  influence  his  verdict, 
but  that  the  evidence  alone  would 
determine  it;  the  other  testified 
that  he  could  give  a  fair,  impartial 
and  conscientious  verdict  upon  the 
evidence,  "should  be  governed  by 
it  entirely."  Held,  the  teetimony 
justified  the  conclusion  of  the 
court   that  neither  entertained  a 

S resent  opinion  which  would  in- 
uence  his  verdict,  and  that  a  chal- 
lenge for  bias  was  properly  over- 
ruled.    People  V.  Crowley,         234 

2.  Upon  the  trial  of  an  indictment 
for  rape,  the  prisoner  testified  in 
his  own  behalf;  the  court  charged 
that  ''  while  his  evidence  is  to  be 
considered  as  that  of  any  other 
witness,  they  should  In  determin- 
ing his  credibility,  consider  the 
fact  that  he  stood  charged  with  the 
commission  of  a  serious  criminal 
offense.*'    Held  no  error.  Id. 

8.  On  the  trial  of  an  Indictment  for 
murder  wherein  the  defense  was 
insanity,  a  person  called  as  a  iuror, 
after  Iiaving  stated  under  oath  that 
he  was  unbiased  in  the  present 
case,  and  had  no  opinion  as  to  the 
guilt  or  innocence  of  the  defend- 
ant, testified  that  if  the  defence 
of  insanity  was  interposed  he 
would  have  a  prejudice  against  it, 
adding  "  my  answer  only  implies 
that  I  believe  the  defense  of  in- 
sanity has  been  misused  and 
abused.  I  am  not  prejudiced 
against  a  person  who  is  insane.  It 
is  a  prejudice  against  sham  de- 
fenses." Also,  that  he  did  not 
think  it  would  control  or  influence 
his  judgment  against  the  defense. 
Held,  the  incompetency  of  the 
juror  was  not  successfully  estab- 
liehed.    People  v.  Carpenter.     238 

4.  Another  juror,  after  he  had  testi- 
fied that  he  would  go  into  the  jury 
box  with  a  bias  against  the  de- 
fense  of   insanity,    testified  that 


notwithstanding  this,  if  accepted 
as  a  juror,  he  thought  he  could  so 
divest  his  mind  of  the  *'  opinion  as 
to  receive  and  consider  the  evidence 
without  any  bias  or  opinion  against 
the  prisoner,"  adding,  "  I  have  an 
opinion  against  the  misuse  of  in- 
sanity." Held,  that  the  juror  was 
properly  held  competent.  Id. 

5.  The  two  jurors  were  challenged 
peremptorily  by  defendant.  When 
the  panel  was  completed  he  still 
had  the  right  to  fourteen  peremp- 
tory challenges.  Held,  that  the 
determination  of  the  court  as  to 
the  competency  of  the  jurors,  even 
if  erroneous,  could  not  have  in- 
jured the  prisoner,  and  so  was  not 
a  ground  for  reversal.  Id» 

6.  The  court,  at  the  outset  of  the 
trial,  gave  notice  that  he  should 
require  the  defendant  to  make 
such  peremptory  challenges  as  he 
desirM,  to  each  Juror  as  he  was 
called  and  examined  and  before  he 
was  sworn  individually.  Each  of 
the  jurors  was  examined  and  ac- 
cepted by  both  parties  before  he 
was  sworn.  A  peremptory  chal- 
lenge to  one  of  the  jurors  was  in- 
terposed  by  defendant's  counsel 
after  the  juror  had  been  individ- 
ually sworn  and  the  panel  com- 
pleted, but  before  they  had  been 
sworn  in  a  body  as  a  completed 
panel.  The  court  rejected  the 
challenge.  Held,  no  error.  (Code 
of  Crim.  Pro.,  §  369.)  Id. 

7.  There  is  no  rule  of  practice  which 
requires  the  court  on  a  criminal 
trial  to  postpone  the  swearing  of 
the  jury  until  the  panel  is  com- 
pleted;  it  is  within  the  discretion 
of  the  court  to  determine  the  prac- 
tice, and  the  prisoner's  legal  rights 
are  not  impaired,  if,  after  he  has 
been  allowed  a  fair  oppjrtunity  to 
interpose  a  peremptory  challenge 
to  a  proposed  juror,  he  is  not  per- 
mitted the  further  exercise  of  the 
right  by  the  administration  of  the 
oath.  Id. 

8.  The  defendant  killed  the  deceased 
with  a  knife  ;  this  was  proved  bj 
witnesses  who  saw  the  occurrence* 
and  the  knife  was  taken  from 
him.    A  physician  called  as  a  wit. 
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for  the  proeecution  testified 
that  the  wounas  were  caused  hy  a 
crescent-shaped  knife ;  the  knife, 
which  had  been  identified,  was 
then  shown  witness,  and  he  was 
asked  if  the  knife  shown  would 
produce  the  wounds  he  had  de- 
scribed. Th  is  was  objected  to  as  in- 
competent,  irrelevant  and  imma- 
terial.  The  objection  was  over- 
ruled. Meld  no  error  ;  also,  that 
as  the  testimony  was  merely  cumu- 
lative on  an  uncoutroverted  point, 
the  testimony  was  harmless.       Id, 

9.  A  medical  expert,  called  as  a  wit- 
ness by  defendant,  wan  asked  and 
permitted  to  answer,  under  objec- 
tion and  exception,  the  question  : 
"  Do  you  consider  Dr.  McDonald 
an  authority  upon  mental  dis- 
eases ?  "  This  was  claimed  to  be 
improper,  because  the  prosecution 
intended  to  call  Dr.  McDonald  as  a 
witness.  That  fact  was  not  then 
made  to  appear  to  the  trial  court, 
but  McDonald  was  subsequently 
called.  Held,  that  the  objection 
was  untenable;  that  the  ruling 
could  not  be  made  erroneous  by 
the  subsequent  action  on  the  part 
of  the  people.  Id, 

10.  li  seems  that  if  the  subseouent 
events  of  the  trial  rendered  the 
testimony  improper,  the  remedy 
of  the  defendant  was  to  move  to 
strike  it  out  and  to  except  to  a  re- 
fusal to  do  so.  Id, 

11.  The  court  was  requested  but  re- 
fused to  charge  :  ''If  some  con- 
trolling disease  was  in  truth  the 
acting  power  within  him  (the  pris- 
oner) which  he  could  not  resist,  or 
if  he  had  not  a  sufficient  use  of 
his  reason  to  control  the  passion 
which  prompted  the  act  complained 
of,  he  is  not  responsible."  Ileld  no 
error.  Id, 

12.  An  indictment  for  murder  in  the 
first  decree  contained  nine  counts; 
three  of  them  were  demurred  to. 
The  verdict  was  a  general  one  of 
guilty.  Heldf  that  as  other  counts 
in  the  indictment  were  good,  the 
conviction  must  be  sustained  even 
if  the  counts  demurred  to  were  de- 
lecUve.    People  r.  WiUett.       251 


18.  Where,  apon  the  trial  of  an  in- 
dictment for  larceny  of  a  diamond 
pin  there  was  evidence  tending  to 
show  that  the  prosecutor  deliv- 
ered the  pin  to  defendant  to  pro- 
cure a  loan  thereon,  and  that  de- 
fendant did  do  so,  held,  a  refusal 
of  the  court  to  charge  the  jury 
that  if  they  believe  the  complain- 
ant was  authorized  to  and  did  pro- 
cure a  loan  upon  the  pin  as  au- 
thorized, they  could  not  convict 
under  the  indictment,  was  error. 
People  V.  Gruger,  510 

As  to  sufficiency  of  exceptions 

taken  on  trial  for  murder  to  raise 
questions  on  appeal,  also  wJien  refusal 
to  strike  out  erroneous  testimony  no 
ground  for  reversal  because  it  could 
not  Tiave  harmed  the  defendant. 

See  People  v.  CJiacon,  ^     669 

As  to  competency  of  juror  ^  right 

of  prosecution  to  try  prisoner  separ- 
ately, the  extent  of  cross-examination 
of  prisoner  in  regard  to  other  criminal 
acts. 

See  People  v.  Clark,  735 


CUSTOM. 
See  Usage. 


DAMAGES. 

1.  The  Supreme  Court  has  no  power 
to  reverse  a  j  udgment  of  the  County 
Court  on  the  ground  that  the  dam- 
ages were  excessive.  Reilley  v. 
Pres%  etc.,  D.  &  H.  G.  Go,         383 

2.  R  seems  the  only  way  such  an  error 
may  be  corrected  is  by  motion  in 
the  County  Court  for  a  new  trial. 

Id, 

8.  Where  a  covenantee  has  made 
repairs  which  the  covenantor  was 
bound  but  neglected  to  make,  the 
sum  actually  expended  by  the  lat- 
ter is  prima  facie  the  amount  of 
damages,  and  where  no  fraud  is 
shown,  or  facts  to  impeach  the  rea- 
sonableness of  the  account,  is  the 
sum  he  is  entitled  to  recover. 
Mayor,  etc,,  v.  Second  Ave,  R.  R. 
Go.  572 
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4  It  9eem8  that  in  an  action  to  recover 
damages  for  the  refusal  of  a  ven- 
dee to  accept  goods,  as  required  by 
his  contract  of  purchase,  the  meas- 
ure of  damages  is  the  difference 
between  the  market  value  of  the 
goods  at  the  time  of  the  breach  of 
the  contract,  and  the  price  at  which 
the  vendee  agreed  to  take  them ; 
and  where,  after  refusal  to  accept, 
and  after  notice  to  the  vendee,  the 
goods  are  sold  by  the  vendor  at 
auction,  the  price  realized  may 
properly  be  taken  into  considera- 
tion in  fixing  the  market  value. 
Bigeloto  v,  Legg.  652 


J)ECEIT. 

1.  Where  a  person  has  been  induced 
to  settle  disputed  claims  against 
anotiier  by  means  of  false  repre- 
sentations on  the  part  of  the  latter, 
he  has  the  right  to  pursue  one  of 
two  remedies,  i.  «.,  to  restore  what 
he  has  received  under  the  settle- 
ment and  claim  restoration  to  his 
former  position,  or  to  keep  what 
he  has  received  and  recover  the 
damages  sustained.  He  is  not  en- 
titled to  both  remedies,  and  the 
selection  of  one  precludes  a  resort 
to  the  other.     Strong  v.  Strong,    09 

2.  The  right,  however,  to  rescind  a 
contract  for  fraud  must  be  exer- 
cised immediately  upon  discovery 
thereof,  and  any  delay  in  doing  so, 
or  the  continued  use  and  occupa- 
tion  of  the  property  received  under 
the  contract,  will  be  deemed  an 
election  to  affirm  it.  Id, 

3.  Plaintiff*  was  induced  by  false  rep- 
resentations on  the  part  of  defend- 
ant to  accept  his  note,  payable  at  a 
future  day,  with  other  property, 
in  settlement  and  release  of  several 
actions  and  proceedings  then  pend- 
ing in  court  between  them.  Among 
other  things  defendant  was  per- 
mitted by  the  settlement  to  pass  his 
accounts,  as  executor  of  an  estate 
in  which  plaintiff  had  an  interest, 
and  to  obtain  his  discharge  from 
liability  to  the  plaintiff,  the  inter- 
est claimed  by  her  being  much 
larger  than  the  sum  agreed  to  be 
paid  in  settlement.  Held,  that  the 
releases  and  extension  of  time  for 


the  payment  of  the  amount  agreed 
upon  constituted  such  an  injury  aa 
entitled  plaintiff,  npon  proof  that 
they  had  been  fraudulently  ob- 
tained,  to  maintain  an  action  there- 
for. Id, 

4.  Some  three  and  a  half  years  after 
the  settlement,  during  which  period 
plaintiff  remained  4n  the  occupa- 
tion and  enjoyment  of  the  prop- 
erty conveyed,  and  after  she  had 
done  other  acts  showing  unmis- 
takably an  election  to  affirm  the 
settlement,  she  moved,  without 
offering  to  restore  the  property,  to 
vacate  the  decree  of  the  surrogate, 
passing  defendant's  accounts,  be- 
cause of  the  fraud,  and  defendant, 
in  answer  thereto,  set  up  the  omis- 
sion of  plaintiff  to  restore  the  prop- 
erty received  as  a  bar  to  the  relief 
sought ;  the  motion  was  denied. 
It  was  claimed  by  defendant  that 
the  motion  was  an  election  to  dis- 
affirm the  settlement  and  precluded 
her  from  maintaining  the  action. 
Held  untenable,  as  plaintiff  had 
lost  the  right  of  election  at  the  time 
the  motion  was  made ;  also,  that  in 
the  absence  of  an  allegation,  in  the 
petition  on  which  the  motion  was 
made,  of  an  offer  to  return  the 
property,  or  of  some  valid  excuse 
for  not  doing  so,  it  was  demurrable 
and  defendant  was  entitled  to  a 
dismissal  thereof.  Id, 

5.  Al80  hdd,  that  the  decision  of  the 
surrogate  did  not  constitute  an  ad- 
judication upon  the  question  of 
fraud,  barring  plaintiff's  claim  in 
this  action.  Id. 

6.  Also  held,  that  it  was  not  essential 
to  a  recovery  to  show  that  the  al- 
leged fraudulent  representations 
were  the  exclusive  cause  inducing 
plaintiff  to  assent  to  the  settlement ; 
that  if  she  would  not  have  made  it 
except  for  the  representations, 
there  was  such  a  reliance  thereon 
as  entitled  her  to  maintain  the 
action.  Id. 

7.  In  an  action  to  recover  damages 
for  alleged  false  representations, by 
which  plaintiff  was  induced  to  de- 
liver to  defendant  certain  prop- 
erty, to  be  stored  in  the  warehoiue 
of  the  latter,  in  the  city  of  New 
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York,  it  appeared  that  the  repre- 
sentations  complained  of  were  con- 
tained in  a  circular  issued  by  de- 
fendant recommending  his  ware- 
house for  storage  purposes.  The 
circular  stated  that  in  the  erection 
of  tlie  warehouse  **  no  expense 
has  been  spared  in  supplying  * 
*  *  protection  against  the 
spread  of  fire,  the  exterior  being 
fire-proof,  and  the  interior  being  di- 
vided  by  heavy  brick  walls,  iron 
doors  and  railngs."  By  the  act  of 
1874  (§  5,  chap.  647,  Laws  of  1874) 
relating  to  buildings  in  said  city, 
it  is  provided  that  buildings  like 
the  defendant's  warehouse  "  shall 
have  doors,  blinds  and  shutters 
made  of  fire-proof  metal,  on  every 
window  and  opening  above  the  first 
story.''  It  appeared  on  the  trial 
tliat  the  window  frames  of  the 
warehouse  were  of  wood,  and  there 
were  no  outside  shutters  to  the 
windows.  The  wooden  window 
frames  caught  fire  from  a  fire 
which  originated  in  another  build- 
ing, by  which  the  warehouse  and 
plaintiffs  property  therein  were  de- 
stroyed. Expert  testimony  was 
given  to  the  effect  that  a  building 
so  constructed  could  not  be  con- 
sidered fire-proof,  and  that  it  was 
practicable  to  construct  a  storage 
warehouse  which  would  be  fire- 
proof. Plaintiff  was  nonsjiited,  on 
the  ground  that  the  statement  as 
to  the  character  of  the  exterior  of 
the  building  was  a  mere  statement 
of  opinion.  Held  error;  that  the 
statement  was  of  a  fact,  not  an  opin- 
ion; that  it  necessarily  referred  to 
the  quality  of  the  material  of 
which  the  exterior  was  constructed 
or  which  formed  its  exposed  sur- 
face, and  excluded  the  idea  that  it 
was  of  wood.    Hickey  v.  Morrell. 

454 

8.  JR  seems  the  rule  that  no  man  is 
liable  for  the  expression  of  his 
opinion  is  true  only  when  the 
opinion  stands  by  itself,  and  is  in- 
tended to  be  taken  as  distinct  from 
any  thing  else.  Id, 

9.  A  false  and  fraudulent  representa- 
tion, made  with  intent  to  deceive, 
as  to  material  facts  which  neces- 
sarily affect  the  value  of  shares  of 
stock  in  a  corporation,  constitutes 


a  cause  of  action  against  the  per- 
son making   it,  where   by  means 
thereof  he  nas  induced  another  to 
purchase  such  shares,     tkhwenk  v.  . 
Naylor,  683 

10.  It  is  not  essential  to  the  right  of 
action  that  the  money  advanced  on 
the  faith  of  the  representation  was 
paid  to  the  party  making  it,  for 
nis  individual  benefit;  his  liability 
is  the  same,  although  the  money 
was  advanced  for  the  benefit  of 
the  corporation.  Id, 

11.  By  false  and  fraudulent  repre- 
sentations on  the  part  of  defendant 
as  to  the  title  of  a  corporation  to 
certain  real  estate  which  defendant 
had  conveyed  to  the  corporation  by 
warranty  deed,  plaintiff  was  in- 
duced to  purchase  a  portion  of  the 
stock  of  the  corporation.  Defendant 
had,  in  fact,  no  title  to  a  portion  of 
the  premises;  he  subsequently  ac- 
quired title  but  conveyed  it  to  a 
third  person.  In  an  action  to  re- 
cover damages  for  the  fraud  the 
court  nonsuited  the  plaintiff  upon 
the  ground,  among  others,  that  by 
the  warranty  in  the  deed  the  cor- 
poration, when  defendant  acquired 
title,  became,  by  estoppel,  the 
owner  of  the  equitable  title  to  the 
land  in  dispute,  and  that  as  the 
corporation  was  in  possession  there 
could  be  no  bona  fide  purchaser 
from  defendant.  The  evidence  as 
to  possession  by  the  company  was 
indefinite.  Hddt  that  such  a 
ground  for  the  nonsuit  was  unten- 
able; that  a  disputed  and  doubtful 
equitahln  title  was  not  the  equiva- 
lent  of  the  clear  and  undisputed 
legal  title  plaintiffs  had  the  right 
to  require,  and  that  it  was  error  to 
hold  that  no  damages  could  be  sus- 
tained by  the  substitution  of  the 
one  for  the  other  by  means  of  a 
fraud.  Id, 


DEED. 

1.  Where,  after  a  statutory  closing 
of  a  highway,  an  owner  of  prem- 
ises injured  conveyed  them,  bound- 
ing the  lands  conveyed  by  the 
highway,  Juld,  that  the  deed  did 
not  convey  an  easement  in  the 
highway,     which     entitled      the 
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£[rantee  to  the  damages  sabse- 
quentlr  awarded;  that  the  latter 
was  chargeable  with  knowledge 
that  the  liighwaj  no  longer  ex- 
isted, and  was  to  be  presumed  to 
have  purchased  in  view  of  that 
fact.    King  v.  Mayor,  etc*         171 

2.  AUo  hdd,  that,  in  the  absence  of 
a  covenant  in  the  deed  that  the 
road  was  or  should  remain  a  public 
highway,  none  such  could  be  im- 
plied ;  that  it  was  not  included  in 
a  covenant  of  warranty,  as  such  a 
covenant  is  only  commensurate 
with  the  grant  and  is  not,  there- 
fore, applicable  to  an  easement 
not  in  fact  conveyed;  also  that  the 
only  easement  which  by  possibility 
could  be  even  claimed  from  the 
words  of  the  deed,  if  construed  as 
more  than  mere  description,  would 
be  a  right  in  common  with  the  pub- 
lic over  a  public  highway,  which, 
if  it  existed,  the  grantor  could 
not  effectually  convey,  and  so  it 
could  not  be  appurtenant  to  the 
land,  and  would  not  pass  by  the 
use  of  the  word  "  appurtenances  " 
in  the  deed.  Id, 

3.  The  distinction  pointed  out  be- 
tween this  case  and  one  where  an 
owner  has  made  a  map  of  lands, 
on  which  he  has  laid  out  streets, 
and  so  dedicated  them,  and  then 
conveys  by  reference  to  the  maps 
and  streets.  Id, 

DEFENSES. 

Where  a  contract  provided  that  differ- 
ences between  the  parties  shall  be 
submitted  to  arbitrators  selected  as 
prescribed,  hM,  that,  in  the  ab- 
sence of  evidence  that  defendant 
took  steps  for  the  selection  of  arbi- 
trators,  the  provision  was  no  de- 
fense in  an  action  upon  the  con- 
tract.    Smith  V.  Alker,  87 

Objection  to  jurisdiction  of  Su- 
perior Court  of  city  of  New  York 
matter  of  defense  and  is  ioaived  unless 
pleaded. 

See  Popfinger  v.  Tutte,  89 

DEFINITIONS. 
1.  The  provision  of  the  act  **in  rela- 


tion to  taxes  and  aaaeasments  ]n 
the  city  of  New  York,"  etc.  (§  7, 
chap.  302,  Laws  of  1859),  requir- 
ing the  deputy  tax  commissioners 
personally  to  examine  ''each  and 
every  house,  building,  lot,  pier  or 
other  assessable  property,"  and  to 
furnish  under  oatn  to  the  commis- 
sioners of  taxes  a  detailed  state- 
ment of  such  property,  refers  only 
to  real  property,  not  to  personal. 
In  re  McMahon  v.  Palmer,         176 

2.  It  seems  that  investments  in  the 
shares  of  railroad,  ferry,  canal, 
manufacturing  and  other  industrial 
corporations  are  not  '*  moneyed 
capital "  within  the  meaning  of 
said  provision  of  the  Federal  stat- 
ute. Id. 

3.  "City  stock"  of  the  city'of  New 
York,  held  by  the  commissioners 
of  the  sinking  fund,  is  not  an  in- 
debtedness of  the  city  within  the 
meaning  of  the  constitutional  pro- 
vision (State  Const,  art.  8,  $^11), 
which  prohibits  a  city  of  over  one 
hundred  thousand  inhabitants, 
whose  present  indebtedness  ex- 
ceeds ten  per  centum  of  the  as- 
sessed valuation  of  its  real  estate 
subject  to  taxation,  from  becoming 
indebted  in  any  further  amount. 
The  indebtedness  referred  to  is 
one  to  be  met  in  the  future  by  tax- 
ation, and  city  stocks  so  held  are 
not  debts  which  the  municipality 
can  he  called  upon  to  pay.  (§  9, 
chap.  99,  Laws  of  1812;  chap.  225. 
Laws  of  1845,  ^i^  102,  119;  chap. 
835,  Laws  of  1873;  chap.  383,  Laws 
of  1878.)  Bk,  for  Savings  v, 
Grace,  813 

DEMAND. 

C.  executed  to  plaintiff  a  bond  and 
mortgage  dated  July  15,  1882, 
nominally  to  secure  the  payment 
of  l|27,0()0  on  demand.  It  appealed 
they  were  in  fact  given  to  secure 
advances  to  be  thereafter  made 
under  a  contract  of  the  same  date 
between  the  parties,  by  which 
plaintiff  agreed  to  loan  C.  $27,000, 
•'provided  he  forthwith,  erect" 
three  houses  on  the  mortgaged 
premises,  the  money  to  be  ad- 
vanced in  specified  sums  as  the 
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work  progressed,  the  whole  of 
which  was  to  be  done  within  a  jear. 
If  C.  proceeded  with  the  work  so 
as  to  be  entitled  to  the  first  ad- 
vance within  ninetj  days  from  the 
date  of  the  agreement  and  to  each 
subsequent  advance  in  like  time 
after  the  -preceding  one,  it  was 
agreed  that  no  demand  should  be 
made  for  pavment  until  ninetj 
dajs  after  O.  had  become  entitled 
to  the  last  advance.  Prior  to  No- 
vember, 1883,  plaintiff  advanced 
$11,500  under  the  contract.  On 
November  fourth,  G.  abandoned  his 
contract,  leaving  the  houses  in  an 
unfinished  condition,  and  made  a 
general  assignment  for  the  benefit 
of  creditors.  In  an  action  to  fore- 
close the  mortgage,  commenced 
November  28, 1882,  Md,  that  when 
0.  abandoned  the  contract,  plaintifif 
was  discharged  from  all  obliga- 
tions  either  to  advance  further 
sums  or  to  delay  foreclosure,  and 
that  a  demand  was  not  necessary 
before  bringing  suit.  FerrU  v. 
Spooner.  10 


DEPOSITION. 

The  provision  of  the  Revised  Stat- 
utes (2  R.  S.  89,  §  87)  in  regard  to 
the  reference  of  a  disputed  claim 
against  the  estate  of  a  deceased 
person,  which  declares  that  "  the 
same  proceedings  shall  be  had  in 
all  respects  *  *  *  as  if  the  ref- 
erence had  been  made  in  an  action," 
authorizes  the  issuing  of  a  commis- 
sion to  take  testimony  out  of  the 
State.    Paddock  v.  KirkJham,    597 


DIVORCE. 

Whenfa^ct  that  parties  assumed 

eharacter  of  htt^and  and  wifSt  and 
reported  themselves  as  such  to  associ- 
ates and  others,  not  eonoltuive  to  es- 
tablish the  relationsJiip. 

See  Harbeek  ▼.  Harbeck.  (Mem,)  714 


DOCKS. 
See  Wharves. 


DOWEH. 

1,  Defendants  were  tenants  in  com- 
mon with  W.  in  a  mill  property 
and  were  in  actual  occupation, 
their  interest  being  an  undivided 
one-half.  The  interest  of  W.  was 
sold  on  a  iudgment  against  him 
and  bid  in  by  defendants.  There- 
after plaintiffs,  as  subsequent 
judgment  creditors  of  W.,  re- 
deemed and  brought  an  action 
for  partition,  and  the  property 
was  sold  under  judgment  therein. 
The  wife  of  W.,  after  the  pur- 
chase by  defendants  and  before 
the  redemption,  quit-claimed  her 
inchoate  dower  right  to  the  defend- 
ants. Beldj  that  said  dower  right 
remained  in  the  plaintiffs'  undi- 
vided half  of  the  property,  but 
was  discharged  as  against  defend- 
ants' undivided  half;  and  that,  in 
distributing  the  proceeds  of  sale, 
the  value  of  such  dower  right 
should  be  charged  upon  and  paid 
for  solely  out  of  the  share  awarded 
to  the  plaintiffs.    JFbrd  y.  Knapp. 

135 

DURESS. 

Although  duress  and  undue  influ- 
ence was  employed  in  procuring  a 
contract  for  the  payment  of  money 
and  influenced  the  giving  of  it, 
and  the  party  so  executing  it  has 
been  compelled  to  pay  money  on 
account  thereof,  he  may  not  main- 
tain an  action  to  recover  the  same 
where  the  consideration  of  the 
contract  arises  upon  or  is  any  way 
affected  by  the  compounding  of  a 
felony.  The  parties  in  such  case 
are,  notwithstanding  the  duress, 
in  pari  delicto,  and  neither  is  enti- 
tled to  relief  from  the  courts. 
Haynes  v.  Itvdd.  372 


EASEMENT. 

1.  Where,  after  such  a  a  statu- 
tory closing  of  a  highway,  an 
owner  of  premises  injured  con- 
veyed them,  bounding  the  lands 
conveyed  by  the  highway,  held, 
that  the  deed  did  not  convey  an 
easement  in  the  highway,  which 
entitled  the  grantee  to  the  dam- 
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ages  Bubseqaexitly  awarded;  that 
the  latter  was  chargeable  with 
knowledge  that  the  highway 
no  longer  existed,  and  was  to  be 
presumed  to  have  purchased  in 
view  of  that  fact.  King  ▼.  Mayor, 
etc.  171 

2.  AUo  Ivddy  that,  in  the  absence  of 
a  covenant  in  the  deed  that  the 
road  was  or  should  remain  a  pub- 
lic highway,  none  such  could  be 
impli^;  that  it  was  not  included 
in  a  covenant  of  warranty,  as  such 
a  covenant  is  only  commensurate 
with  the  grant  and  is  not,  there- 
fore, applicable  to  an  easement  not 
in  fact  conveyed;  also  that  the 
only  easement  which  by  possibility 
could  be  even  claimed  from  the 
words  of  the  deed,  if  construed  as 
more  than  mere  description,  would 
be  a  right  in  common  with  the 
public  over  a  public  highway, 
which,  if  it  existed,  the  grantor 
could  not  effectually  convey,  and 
BO,  it  could  not  be  appurtenant  to 
the  land,  and  would  not  pass  by 

,  the  use  of  the  word  *'  appurte- 
nances "  in  the  deed.  Id. 


ELECTION  OF  REMEDIES. 

1.  Where  a  person  has  been  induced 
to  settle  disputed  claims  against 
another  by  means  of  false  represen- 
tations on  the  part  of  the  latter, 
he  has  the  right  to  pursue  one  of 
two  remedies,  i.  e. ,  to  restore  what 
he  has  received  under  the  settle- 
ment and  claim  restoration  to  his 
former  position,  or  to  keep  what 
he  has  received  and  recover  the 
damages  sustained.  He  is  not  en- 
titled to  both  remedies,  and  the 
selection  of  one  precludes  a  resort 
to  the  other.    Strong  v.  Strong. 

2.  The  right,  however,  to  rescind  a 
contract  for  fraud  must  be  exer- 
cised immediately  upon  discovery 
thereof,  and  any  delay  in  doing  so, 
or  the  continued  use  and  occupa- 
tion of  the  property  received  under 
the  contract,  will  be  deemed;  an 
election  to  affirm  it.  Id. 

3.  Plaintiff  was  induced  by  false  rep- 
resentations on  the  part  of  defend- 


ant to  accept  his  note,  payable  at  a 
future  day,  with  other  property, 
in  settlement  and  release  of  sev- 
eral actions  and  proceedings  then 
pending  in  court  between  them. 
Among  other  things  defendant  was 
permitted  by  the  settlement  to 
pass  his  accounts,  as  executor  of 
an  estate  in  which  plaintiff  had  an 
interest,  and  to  obtain  his  dis- 
charge from  liability  to  the  plain- 
tifif,  the  interest  claimed  by  her 
being  much  larger  than  the  sum 
agreed  to  be  paid  in  settlement. 
Some  three  and  a  half  years  after 
the  settlement,  during  which  pe- 
riod plaintiff  remained  in  the  occu- 
pation  and  enjoyment  of  the  prop- 
erty conveyed,  and  after  she  had 
done  other  acts  showing  unmis- 
takably an  election  to  affirm  the 
settlement,  she  moved,  without 
offering  to  restore  the  property,  to 
vacate  the  decree  of  the  surrogate, 
passing  defendant's  accounts,  be- 
cause of  the  fraud,  and  defendant, 
in  answer  thereto,  set  up  the  omis- 
sion of  plaintiff  to  restore  the 
property  received  as  a  bar  to  the 
the  relief  sought ;  the  motion  was 
denied.  It  was  claimed  by  defend- 
ant that  the  motion  was  an  election 
to  disaffirm  the  settlement  and 
precluded  her  from  maintaining 
the  action.  Held  untenable,  as 
plaintiff  had  lost  the  right  of  elec- 
tion at  the  time  the  motion  was 
made.  Id. 

See  Remedy. 


EMINENT  DOMAIN. 

1.  Where  the  power  and  duty  of 
changing  the  grade  of  a  highway  is 
conferred  by  law  upon  others  than 
the  highway  commissioners,  aU 
though  the  necessity  for  the  change 
springs  from  another  public  pur- 
pose, however  much  it  may  incon- 
venience the  abutting  owner,  it 
takes  from  him  no  property  right 
for  which  he  is  entitled  to  compen- 
sation. Conklin  v.  2f.  T.,0,  A  W. 
22.  Go.  107 

2.  A  railroad  corporation,  having  ac- 
quired the  right  to  cross  a  high, 
way,  did  so  below  grade,  and  for 
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the  purpose  of  restoring:  the  high, 
i  way  as  fequired  by  the  General 
Railroad  Act  (Chap.  140,  Laws  of 
1850 ;  chap.  133,  Laws  of  1880), 
bridged  its  tracks  and  graded  up 
the  highway  to  the  bridge  level. 
Plaintiff  owned  land  adjoining  the 
land  of  the  corporation  and  to  the 
center  of  the  highway,  the  grade 
of  which  was  thus  raised.  The 
change  thus  made  was  all  within 
the  original  lines  of  the  highway. 
In  an  action  to  recover  damages, 
Jield,  that  plaintiff's  fee  in  the  high- 
way was  not  subjected  to  any  new 
or  different  use,  and  that  he  was 
not  entitled  to  recover.  Id. 

When  proceedings  to  condemn 

lands  for  railroad  purposes  were  in- 
stituted under  a  contract  between 
the  parties  which  declares  the  princi- 
ples by  which  t/ie  commissioners  are  to 
be  governed  in  making  the  appraise- 
ment, tJie  court  has  no  power  to  term^ 
inate  t/ie  proceedings  or  require  them 
to  be  conducted  on  different  principles, 
atso  were  apprehenHve  that  aujard  of 
commissioners  will  be  excessive  does 
not  justify  an  order  restraining  them 
from  making  a  report. 

See  In  re  N,  Y.,  L,  <fc  W,  R.  R, 
Co,  {Mem.)  704 

Order  of  General  Term  affirm- 
ing report  of  commissioners  of  appraise- 
ment appointed  under  c7i/ipter  336, 
Laws  0/1883,  not  revietoable  here. 

See  In  re  Com'rs  State  Res.  (Mem.) 

734 

EQUITY. 

1.  A  party  out  of  possession  can  only 
sustain  an  action  quia  timet^  to  re- 
move a  cloud  on   title,    when  it 

.  is  specially  authorized  by  statute, 
or  where  special  circumstances  ex- 
ist, affording  ground  for  equitable 
Jurisdiction,  aside  from  the  mere 
allegation  of  a  legal  title  in  plain- 
tiff. The  action  is  not  maintain- 
able merely  to  establish  a  legal 
title  or  to  recover  possession,  nor 
is  it  maintainable  to  set  aside  a 
conveyance,  the  Invalidity  of 
which  appears  upon  its  face,  or  in 
proof  which  the  claimant  will  be 
required  to  produce  in  order  to  es- 
tablish title  under  it.    Moores  v. 

,  Townshend,  887 
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2.  A  court  of  equity  will  not  inter- 
fere by  injunction  with  a  plan  of 
improvement  adopted  in  good  faith 
by  municipal  authorities,  and 
within  the  scope  of  their  authority, 
where  Injury  therefrom  is  doubt- 
ful,  eventual  or  contingent.  To 
justify  such  an  interference  it 
must  be  shown  that  injury  ma- 
terial and  actual  is  the  necessary  or 
probable  result.  Morgan  v.  City 
of  Binghamton,  600 

—  WJurer  plaintiff  succeeds  in  an 
action  to  have  an  equitable  lien  on  real 
estate  declared^  a  judgment  directing 
sale  of  the  property^  as  in  case  of  a 
mortgage  foredosurCy  is  proper. 

See  Ferry  v.  Board  of  Missions.   99 

W7ten  court  in  exercise  of  its 

equitable  jurisdiction  may  deny  spe- 
cific performance  of  a  covenant  by 
grantee  in  a  deed. 

See  Murtfeldt  v.  JVT.  7"..  W.  S.  & 
B.  R.  Co.    (Mem.)  703 

While  in  foreclosure  sale,  brought 

because  of  non-payment  of  smaU  bal- 
ance of  interest,  court  may  dismiss 
complaint,  it  is  not,  in  the  absence  of 
any  waiver  of  the  default  or  estoppel, 
bound  to  do  so^  and  its  refusal  is  not 
error  aut/iorizina  a  reversal  on  appeal. 
See  House  y,  msenlord,  (Mem.)  713 

See  Cloud  on  Title. 
Injunction. 


ESTOPPEL, 

1.  Defendantffora  valuable  considera- 
tion, guaranteed  to  plaintiff  annual 
dividends  of  not  less  than  seven 
per  cent  upon  stock  held  by  the 
latter  in  a  corporation.  In  an  ac- 
tion upon  the  guaranty  to  recover 
dividends  for  the  years  1877  and 
1878,  defendants  pleaded  in  bar  a 
judgment  in  plaintiff's  favor  in  an 
action  brought  by  him  in  1881,  to 
recover  dividends  for  the  years 
1875  and  1876,  in  which  action  de- 
fendants pleaded  as  a  bar  the  pend- 
ency of  a  former  action  to  recover 
the  dividends  for  1877  und  1878, 
the  complaint  in  which  action  was 
dismissed  subsequent  to  the  trial 
of  the  second  action.  ITeld^  that 
the  question  as  to  the  validity  of 

99 
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the  plea  in  bar  was  res  adfudicata, 
as  between  the  parties,  and  defend- 
ants were  estopped  by  the  decision 
in  the  second  action;  cUao  held,  that 
it  was  not  essential  to  raise  the  ob- 
jection by  pleading,  as  it  appeared 
in  the  record  of  the  judgment  in- 
troduced by  defendants,  for  the 
purpose  of  establishing  their  de- 
fense;  and  that  it  was  not  neces- 
sary that  the  record  on  appeal 
should  show  it  was  raised  in  the 
court  below;  also,  that  if  there  was 
no  adjudication  in  the  second  ac- 
tion, constituting  the  estoppel,  de- 
fendants should  haye  made  it  ap- 
pear  on  the  trial  of  this  action  and 
have  had  some  finding  in  reference 
thereto.    LoriUard  v.  Olyde.       69 

2.  Where,  in  proceedings  under  the 
act  of  1843  (Chap.  230,  Laws  of 
1843),  authorizing  proceedings  to 
punish  for  misconduct  in  refusing 
or  neglecting  to  pay  a  tax,  it  ap- 
peared that  the  person  proceeded 
against  had  full  notice  of  proceed- 
ings for  the  imposition  of  the  tax 
and  an  opportunity  to  question 
their  correctness,  by  proceedings  to 
review  the  action  of  the  assessing 
officers,  but  omitted  so  to  do,  hdd, 
that  he  was  estopped  from  raising 
any  question  afifecting  the  regular- 
ity of  the  proceedings  or  the  exer- 
cise of  the  judicial  powers  con- 
ferred upon  the  assessors  in  mak- 
ing  the  assessment.  In  re  Me- 
mahoii  V.  PcUmer.  176 

8.  By  an  oral  contract  between  the 
parties,  plaintiff  agreed  to  erect  a 
building  for  defendant  in  accord- 
ance with  certain  plans  and  specifi- 
cations. When  the  building  was 
partially  erected  the  work  was 
stopped  by  defendant,  because  of 
failure  to  perform  it  in  accordance 
with  the  plans  and  specifications. 
Defendant  selected  an  architect  to 
examine  the  work,  who  made  a 
memorandum  of  the  defects  and 
of  the  work  to  be  performed  by 
plaintiff  to  remedy  them  ;  this  was 
accepted  and  agreed  to  by  the  par- 
ties, and  plaintiff  began  the  work 
tinder  the  new  agreement.  Plain- 
tiff asked  to  be  permitted  to  finish 
the  work  as  required  by  the  archi- 
tect, and  offered  so  to  do,  but  de- 
fendant refused  to  permit  it,  and 


the  work  \1ra0  stopped.  In  an  ac- 
tion to  recover  for  the  work  done, 
held,  that,  as  the.time  for  the  per- 
formance of  the  original  contract 
had  not  expired  at  the  time  the 
work  was  finally  stopped,  and  as 
the  defects  had  been  pointed  out 
and  agreed  upon,  plaintiff  was  en- 
titled  to  supply  those  defects  and 
complete  the  performance,  and  as 
he  was  prevented  from  so  doing  by 
defendant's  interference,  the  latter 
was  estopped  from  claiming  non- 
performance.     Falhn  v.  Zatoler, 


4.  By  false  and  fraudulent  represen- 
tations on  the  part  of  defendant  as 
to  the  title  of  a  corporation  to  cer- 
atin  re^  estate  which  defendant 
had  conveyed  to  the  corporation  by 
warranty  deed,  plaintiff  was  in- 
duced to  purchase  a  portion  of  the 
stock  of  the  corporation.  Defend- 
ant  had  in  fact  no  title  to  a  portion 
of  the  premises ;  he  subsequently 
acquired  title,  but  conveyed  it  to^a 
third  person.  In  an  action  to  re- 
cover damages  for  the  fraud,  the 
court  nonsuited  the  plaintiff  upon 
the  ground,  amon^  others,  that  by 
the  warranty  in  the  deed  the  cor- 
poration, when  defendant  acquired 
title,  became,  by  estoppel,  the 
owner  of  the  equitable  title  to  the 
land  in  dispute,  and  that  as  the 
corporation  was  in  possession  there 
could  be  no  bona  fide  purchaser 
from  defendant.  The  evidence 
as  to  possession  by  the  company 
was  indefinite.  Held,  that  such  a 
ground  for  the  nonsuit  was  un- 
tenable ;  that  a  disputed  and  doubt- 
ful  equitable  title  was  not  the 
equivalent  of  the  clear  and  undis- 
puted legal  title  plaintiffs  had  the 
right  to  require,  and  that  it  was 
error  to  hold  that  no  damages 
could  be  sustained  by  the  substitu- 
tion of  the  one  for  the  other  by 
means  of  a  fraud.  SehtDenkv,  Na^ 
lor.  683 


When  plaintiff  in  action  to 

foreclose  mortgage  on  leasehold  interest 
not  estopped  as  to  costs  in  ejeetment  suit 
brought  by  the  landlord,  by  stipulation 
between  the  parties  to  action. 

See  Keeler  t.  Keeler.  30 
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EVTDBNCE. 

1.  Plaintiff  produced  on  the  trial  of 
this  action  a  letter  purporting  to 
have  heen  written  bj  the  defend- 
ant, and  attempted  to  prove  it  by 
him,  but  he  denied  substantially 
having  written  it;  subsequently  it 
was  clearly  proved  that  defendant 
wrote  the  letter.  Defendant  was 
afterward  asked  by  his  counsel  to 
give  what  explanation  he  could  of 
a  material  portion  of  the  letter; 
this  was  objected  to  and  excluded. 
Held  no  error  ;  that  while  standing 
upon  a  denial  of  the  genuineness 
of  the  letter,  defendant  could  not 
be  permitted  to  state  what  he 
meant  by  a  passage  therein,  Byrnes 
V.  Bymea,  4 

2.  A  sheriff's  return  to  a  writ  of 
possession  is  not  conclusive  as  to 
the  execution  of  the  writ.  NeweU 
V.  W?ug/Mm,  20 

8.  .The  plaintiff  in  an  action  by  a 
second  indorser  of  a  promissory 
note,  who  has  pskid  and  taken  it 
up,  iiffainst  the  first  indorser,  is 
not  precluded  by  the  death  of  the 
maker  of  the. note  from  testifying 
as  a  witness  in  his  own  behalf,  as 
to  the  circumstances  of  the  indorse- 
ment ;  tlie  defendant  is  not  of  the 
class  of  persons  protected  by  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  829),  prohibiting  a  party 
from  testifying  in  certain  cases  as 
to  personal  transactions  with  a  de- 
ceased person.  Kelly  v.  Burroughs, 


4.  Defendants  contracted  to  pay  plain- 
ly tiff  "  $4  an  order"  for  subscrip- 
tions obtained  by  him  for  certain 
serials  published  by  the  former. 
In  an  action  upon  the  contract 
defendants  claimed  that  the  orders 
referred  to  meant  "  proved  orders," 
i.  e.,  orders  upon  which  the  serials 
subscribed  for  had  been  delivered 
and  accepted.  In  support  of  their 
contention  they  were  allowed  to 
give  in  evidence  their  books  con- 
taining accounts  with  other  can- 
vassers, whereiu  credit  was  ^iven 
for  good  subscriptions  only,  u  did 
not  appear  that  plaintiff  was  cog- 
nizant of  the  transactions  indicated 
or  knew  of  any  usage  In  respect  to 


commifiSionB.  Held  error ;  that  the 
transactions  thus  proved  were  *'  res 
ifUer  alios  acta"  and  so  incom- 
petent.   NewhcUl  y.  Appleton,   138 


6.  Plaintiff,  a  passenger  in  one  of  de- 
fendant's cars,  was  sitting  by  an 
open  window  with  his  elbow  on 
the  window  sill,  when  it  was  struck 
by  a  crane  used  to  deliver  the  mail 
to  passing  trains.  In  an  action  to 
recover  damages  for  the  injury,  a 
witness,  after  describing  the  posi- 
tion of  the  plaintiffs  elbow  upon 
the  window  sill,  added:  "  I  should 
judge  that  it  could  not  project  out 
of  the  window  by  the  position  that 
he  held  it  in  the  car  ; "  also  that 
'*it  could  not  be  outside  of  the 
car."  Held,  that  the  testimony 
was  competent;  that  it  was  not 
merely  an  opinion,  but  a  statement 
of  facts,  without  a  positive  allega- 
tion as  to  its  accuracy;  but,  even  if 
regarded  as  an  opinlpn,  as  it  was 
being  based  upon  personal  knowl- 
edge of  the  facts,  it  was  compe- 
tent. HallaJMn  v.  N.  T.,  L.  E.  di 
W.  R,  B.  Co.  194 


6.  Another  witness,  who  had  testi- 
fied  that  he  heard  a  rattling  noise 
on  the  side  of  the  car,  was  asked 
and  permitted  to  answer  under  ob- 
jection and  exception,  **  Did  you 
notice  any  confusion  produced 
among  the  passengers  by  the  noise 
on  the  outside  of  the  car  ?  "  Beld 
no  error  ;  that  the  testimony  was 
competent  as  part  of  the  res  gestce. 

Id. 


7.  In '  an  action  wherein  plaintiff 
claimed,  as  assignee,  he  gave  in 
evidence  a  judgment-roll  in  an  ac- 
tion brought  by  him  against  0., 
his  assignor,  for  a  reformation  of 
the  assignment  so  as  to  make  it 
conform  to  the  intentions  of  the 
parties,  and  another  assignment 
executed  by  G.  in  conformity  with 
the  judgment,  transferring  all 
causes  of  action  growing  out  of  the 
contract,  which  judgment  was  ren- 
dered after  the  commencement  of 
this  action.  Held,  that  the  evi- 
dence was  competent.  Mansfield 
V.  If,  7.  a,  etc.-  Co.  '  205 
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8.  In  an  action  by  the  mem()ers  of  an 
alleged  special  partnership,  to  re- 
cover the  proceeds  of  goods 
claimed  to  have  been  sold  by  de- 
fendants as  agents  for  plaintiffs, 
defendants  averred  in  their 
answer,  in  substance,  that  the 
pretended  partnership  was  a  sham 
resorted  to  to  prevent  the  creditors 
of  R.,  the  active  partner,  from 
reaching  his  property,  and  that  he 
was  in  fact  the  sole  person  inter- 
ested in  the  business,  and  defend, 
ants  set  up  as  an  offiset  an  indi- 
vidual indebtedness  of  R .  to  them. 
On  the  trial  it  appeared  that  R., 
previous  to  the  alleged  formation 
of  the  special  partnership,  was  in- 
dividually engaged  in  business, 
that  he  failed,  made  an  assign- 
ment, preferring  his  sister  6.,  the 
special  partner,  to  a  large  amount ; 
that  the  capital  of  the  special  part- 
nership was  contributed  by  B.,  the 
only  contribution  of  R.  being  his 
time  and  skill.  Defendant  then 
offered  evidence  tending  to  prove 
that  the  claim  of  B.  so  preferred  was 
in  fact  fictitious  ;  that  the  assigned 
property  was  transferred  by  the 
assignor  to  B.  in  pretended  pay- 
ment of  the  fictitious  debt,  who 
put  it  in  as  the  capital ,  of  the 
special  partnership^  which  was 
formed  immediately  after  such 
transfer,  and  that  R.  received  and 
appropriated  all  the  profits  of  the 
business.  This  evidence  was  ex- 
cluded. Seld  error ;  that  the  rule 
prohibiting  a  creditor,  before  re- 
ducing his  claim  to  judgment, 
from  maintaining  an  action  to  set 
aside  an  assignment  by  the  debtor 
as  fraudulent,  had  no  application, 
as  defendants  were  not  seeking  to 
set  aside  the  assignment,  out 
simply  to  show  that  the  plaintiff 
against  whom  they  have  a  counter- 
claim is  the  sole  party  interested  in 
the  claim  sought  to  be  enforced  by 
them,  and  so  that  they  were  en- 
titled to  be  allowed  the  counter- 
claim.    Rosenberg  v.  Block.       255 

9.  In  an  action  by  a  married  woman 
to  set  aside  an  assignment  by  her 
of  a  policy  upon  the  life  of  her 
husband,    defendant    offered    evi- 

-  dence  to  the  effect  that  after  the 
assignment  the  secretary  of  the 
insurance  company  informed  him 


that  the  policy  had  lapsed,  but 
that  if  he  would  pay  the  premiums 
due  the  company  would  revive  the 
policy  for  his  benefit  alone.  Held, 
that  the  evidence  was  properly 
excluded ;  that  the  policy  could 
not  be  revived  and  at  the  same 
time  converted  into  an  insurance 
in  favor  of  D.  only ;  that,  if  the 
policy  was  forfeited  and  the  for- 
feiture waived,  the  assured  was  en- 
titled to  the  benefits  of  the  waiver 
and  revival.  Frank  v.  Miit,  L. 
Ins.  Co.  266 

10.  Where  one  member  of  a  firm  has 
a  transaction  which  is  neither  ap- 
parently nor  in  reality  within  the 
scope  of  the  partnership  business, 
the  firm  is  not  bound  by  his  dec- 
larations or  his  acts  in  the  trana- 
action,and  such  declarations  ar^jiot 
evidence  against  the  firm  or  the 
other  partner.  In  such  a  case, 
the  third  person  has  notice  that 
the  transaction  is  outside  of  the 
partnership  business,  and  he  can- 
not rely  upon  the  partnership 
credit*.    Un.  Nat.  Bk,  v.  UnderhiU. 


11.  Parol  evidence  may  not  be  given 
of  the  negotiations  which  preceded 
or  conversations  which  accompa- 
nied the  making  of  a  written  con- 
tract, in  relation  to  the  subject- 
matter  thereof,  unless  necessary  to 
explain  ambiguous  provisions,  the 
meaning  of  which  cannot  be  ascer- 
tained with  certainty  by  the  in- 
spection of  the  written  instrument. 
Corse  V.  Peck.  518 

12.  By  a  written  contract  between 
the  parties  plaintiff  sold  to  defend- 
ants two  million  brick,  to  be  de- 
livered by  two  vessels  named,  "or 
other  boats  of  equal  capacity,"  in 
case  they  were  withdrawn,  "be- 
ginning about  June  1,  1886,  and 
vessels  to  run  steadily  thereafter." 
In  jan  action  to  recover  for  brick 
delivered  under  the  contract  de- 
fendants setup  as  a  counter-claim 
a  breach  on  tne  part  of  plaintiff, 
and  proved  a  delivery  in  June  by 
plaintiff  to  other  parties  of  a  cargo 
of  brick  carried  by  a  vessel  which 
had  been  substituted  in  place 
of  one  of  those  named  in  the  con- 
tract.   Over  five  hundred  thousand 
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brick  were  delivered  in  June. 
Plaintiff  claimed  a  modification  of 
the  contract  and  was  permitted  to 
prove,  under  objection  and  excep- 
tion, that  the  oral  bargain  preced- 
ing the  signing  of  the  contract  was 
for  the  delivery  of  only  five  hun- 
dred thousand  brick  each  month, 
and  that  immediately  after  the 
contract  was  presented  to  and 
signed  by  plaintiff,  her  agent  read 
it  over  a  second  time  and  called 
the  attention  of  defendants'  agent 
to  the  omission  of  a  provision  lim- 
it! ng  the  delivery  to  five  hundred 
thousand  per  month,  but  on  the 
assurance  of  said  agent  that  a  de- 
livery of  that  number  would  be 
satisfactory,  nothing  further  was 
done;  also,  that  a  few  days  after 
executing  the  contract,  upon  com- 
plaint of  plaintifTs  agent  that  it 
was  not  drawn  according  to  the 
agreement,defendants'  agent  stated 
that  all  the  plaintiff  had  to  do  was 
to  send  five  hundred  thousand  brick 
a  month  and  defendants  would  be 
perfectly  satisfied.  Held  error; 
that  the  evidence  was  inadmissible 
to  limit  the  obligation  of  the  plain- 
tiff" as  stated  in  the  written  con- 
tract; that  the  contract  made  the 
carrying  capacity  of  the  vessels 
running  steadily  and  not  a  specified 
number  of  brick  a  month,  the 
measure  of  the  deliveries  until  the 
whole  number  should  be  furnished; 
also,  that  the  evidence  did  not 
tend  to  show  a  modification  of  the 
contract  and  so  was  not  competent 
upon  that  issue.  Id, 

13.  The  parties  entered  into  a  con- 
tract by  which  defendant  cove- 
nanted *'  to  pave  the  streets  in  and 
about  the  rails  "  of  its  road  and  '^to 
keep  the  same  in  repair."  In  an 
action  to  recover  damages  for  a 
breach  of  the  covenant  to  repair, 
it  was  shown  on  behalf  of  the  plain- 
tiff, without  contradiction,  that  de- 
fendant having,  after  due  notice, 
failed  to  put  in  repair  a  street  cov- 
ered by  the  contract  which  was  out 
of  repair,  the  city  proceeded  to  make 
the  repairs,  employing  laborers  at 
the  usual  wages  paid  by  the  city  and 
purchasing  materials  in  the  usual 
way.  Plaintiff  called  as  a  witness 
W.,  the  foreman  who  had  general 
chtirge  of  the  work,  under  whom 


were  two  gang  foremen,  each  hav- 
ing  charge  of  a  separate  gang  of 
laborers.  W.  kept  a  time-book  in 
which  was  entered  the  name  of 
each  man  employed.  He  visited 
the  work  twice  a  day  and  testified 
that  while  there  he  checked  on 
the  time-book  the  time  of  each  man 
as  reported  to  him  by  the  gang  fore- 
men, who  did  not  see  the  entries  ; 
also  that  he  marked  the  men^s 
names  as  he  saw  them  and  knew 
their  faces.  The  gang  foremen 
testified  that  they  correctly  reported 
to  W.  the  names  of  the  men  who 
worked,  and  if  any  did  not  work 
full  time  they  reported  that  fact 
also.  Upon  this  proof  the  time- 
book  was  admitted  in  evidence. 
Held  no  .error.  Mayor,  etc.y  v. 
Second  Ave,  B.  B.  to,  672 

14.  A  written  memorandum  or  ac- 
count made  by  W.  of  materials 
used  was  also  admitted  in  evidence. 
W.  testified  that  the  entries  therein 
were  made  from  daily  information 
given  him  by  the  gang  foremen  on 
his  visits  to  the  work,  and  that  he 
correctly  entered  the  amounts  as 
reported.  The  gang  foremen  testi- 
fied that  they  reported  the  amounts 
correctly  ;  neither  of  them  saw 
the  entries  made  or  had  any  present 
recollection  of  the  specific  quanti- 
ties so  reported.  M.,  one  of  them, 
testified  inferentially  that  when 
the  reports  were  made  he  had 
personal  knowledge  of  the  facts 
reported.  C. ,  the  other  foreman, 
testified  that  his  reports  of  stone 
delivered  were  made  upon  informa- 
tion derived  from  a  carman,  who 
drew  and  counted  the  stone.  The 
witness  did  not  verify  the  count 
and  the  carman  was  not  called  as  a 
witness.  The  account  was  objected 
to  generally.  Held,  it  was  clearly 
admissible  as  to  the  items  reported 
by  W.,  and  the  general  objection 
was  not  available  to  raise  the  ques- 
tion as  to  the  admissibility  of  the 
items  entered  on  the  report  of  C. ; 
that  a  specific  objection  should 
have  been  taken  to  those  items.  Id. 

15.  Where  an  account  has  been  kept 
in  the  ordinary  course  of  business 
of  laborers  employed  in  the  prose- 
cution of  a  work,  based  upon  daily 
reports  of  foremen  having  charge 
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of  the  men,  who,  in  accordance 
with  their  duty,  reported  the  time 
to  another  subordinate  of  a  higher 
grade  of  the  same  common  master, 
and  who,  also,  in  time,  in  accord- 
ance with  his  dntj,  entered  the 
time  as  reported,  and  where  the 
foremen  testify  that  they  made  true 
reports,  and  the  person  who  made 
the  entries,  that  he  correctly  en- 
tered them,  the  entries  so  made  are 
admissible  as  evidence  to  show  the 
amount  of  wock  done.  Id. 

16.  It  seems^  however,  this  rule  does 
not  admit  as  evidence  a  mere  pri- 
vate  memorandum,  not  made  in 
pursuance  of  any  duty  owing  by 
the  person  making  it,  or  when  made 
upon  information  derived  from 
another,  who  gave  it  casually  and 
voluntarily,  not  under  the  sanction 
of  duty  or  other  obligation.        Id. 

17.  It  seems  the  price  paid  on  private 
sale  of  real  estate  is  not  competent 
evidence  of  value,  and  a  compari- 
son of  the  difference  between  the 
consideration  stated  in  transfers  of 
real  estate  and  the  assessed  valua- 
tion of  such  real  estate  in  two 
counties  of  the  State  is  not  conclu- 
sive or  cogent  evidence  to  show  that 
the  assessed  valuation  in  the  one 
county  is  nearer  the  real  value  than 
in  the  other.  People^  ex  rel,  v.  Mo- 
Carthy,  630 

18.  Custom  or  usage  cannot  control 
the  legal  rules  applicable  to  the 
construction  of  a  contract,  and  evi- 
dence, that  by  a  custom  a  contract 
means  something  different  from 
what  its  terms  clearly  import,  is 
inadmissible.      Bigelow   v.    Legg. 

652 

19.  Jt  seems  that  proof  of  the  admis- 
sion, by  one  of  the  parties  to  an  ac- 
tion, of  a  distinct  fact  which  in 
itself  tends  to  establish  a  cause 
of  action  or  defense,  is  not  rendered 
inadmissible  because  made  during 
negotiations  relating  to  a  com- 
promise, unless  it  is  expressly 
stated  to  be  made  without  preju- 
dice ;  but  if  the  admission  is  of 
such  a  nature  that  the  court  can 
see  it  would  not  have  been  made 
except  for  the  purpose  of  the  nego- 
tiations and  under  an  agreement 


fairly  to  be  implied  from  the  cir, 
cumstances,  that  it  was  not  to  be 
used  to  the  prejudice  of  the  party 
making  it,  it  is  not  error  to  exclude 
the  evidence.  White  v.  O.  D.  S.  8. 
Co.  660 

20.  li  seems  an  account  stated  is  not 
conclusive  upon  either  party  ;  it  is 
simply  prima  facie  correct  and  may 
be  impeached  for  fraud  or  mistake. 
Samson  v.  Friedman,  699 

Admissions  of  insuram.ce  com^ 

pany  as  to  existing  validity  of  policy, 
not  competent  as  evidence  against  it 
where  it  appears  tfiey  would  not  hafts 
been  made  except  for  an  agreement  to 
surrender  policy. 

See  Whitehead  v,  JT.  T.  L,  Ins.  Co. 

143 

EXCEPTIONS. 

It  is  essential  to  the  support  of  a 
judgment,  in  an  action  tried  by  the 
court,  that  the  findings  of  fact  es- 
tablish a  legal  right  on  the  part  of 
the  successful  party  to  the  relief 
granted,  and  when  they  do  not, 
and  there  is  nothing  in  the  evi- 
dence to  show  such  right,  an  ex- 
ception to  the  legal  conclusion 
of   the  court  directing  judgment 

S resents  the  question  on  appeal. 
toores  V.  Townshend.  387 

As  to  sufficiency  of  exception 

to  raisequestion  on  appeal. 
See  Hayes  v.  D.  db  B.  M.  Co.  {Mem.) 

648 
Bigelow  v.  Legg.    (Mem.)     652 

As  to  sufficiency  of  exception, 
taken  on  trial  for  murder  to  raise 
questions  on  appeal,  also  where  refusal 
to  strike  out  erroneous  testimony  no 
ground  for  reversal,  because  U  could 
not  have  harmed  the  defendant. 
See  People  v.  Chacon.  669 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  The  fact  that  a  claim  against  the 
estate  of  a  deceased  person  has 
been  presented  to  and  rejected  by 
the  executor  or  administrator,  does 
not  deprive  the  surrogate  of  iuris- 
diction  to  determine  the  validity 
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of  the  claim  in  proceedings  inati- 
tated  under  the  Code  of  Civil  Pro- 
cedure (^§  2750  et  seq.)  upon  peti- 
tion of  tlie  creditor  to  sell  the  real 
estate  of  the  deceased.  The  surro- 
gate has  jurisdiction  in  such  a 
proceeding  to  determine  the  valid- 
ity of  all  claims  upon  the  estate 
which  are  not  already  liens  upon 
the  real  property,  as  well  that  of 
the  petitioning  creditor  as  of  other 
creditors.    In  re  Haxtun,  157 

2.  The  sis  months'  limitation  within 
which  an  action  must  be  brought 
against  an  executor  or  adminis- 
trator upon  a  claim  rejected  by 
him  (2  K.  S.  89,  §  38)  does  not  ap- 
ply to  a  claim  presented  and  re- 
jected before  the  amendment  of 
the  statute  in  1882  (Chap.  899, 
Laws  of  1882),  where  no  notice  to 


creditors  was  ever  published  by 
the  executor  or  administrator.   Id, 

8.  The  provision  of  the  Revised  Stat- 
utes (2  R.  S.  89,  §  37).  in  regard  to 
the  reference  of  a  disputed  claim 
against  the  estate  of  a  deceased 
•person,  which  declares  that  "  the 
same  proceedings  shall  be  had  in 
all  respects  *  *  *  as  if  the 
reference  had  been  made  in  an  ac- 
tion," authorizes  the  issuing  of  a 
commission  to  take  testimony  out 
of  the  State.  Paddock  v.  Kirk- 
Aam,  597 


FALSE  REPRESENTATIONS. 
See  Dbceit. 

FEES. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  8297),  pre- 
scribing what  fees  are  to  be  al- 
lowed a  referee  ''appointed  to  sell 
real  estate  pursuant  to  a  judg- 
ment/' in  all  cases  where  the  ref- 
eree is  not  required  to  pay  the  pro- 
ceeds of  sale  into  court  for  it  to 
distribute  in  accordance  with  the 
judgment,  but  that  duty  is  im- 
posed upon  the  referee;  he  is  en- 
titled to  the  additional  compensa- 
tion allowed  by  said  provision. 
Eace  V.  Gilbert.  298 

2.  The  fee  of  the  referee  for  draw- 


ing  and  executing  a  conveyance  to 
the  purchaser  is  properly  charge- 
able to  the  grantee.  (Code  of  Civ. 
Pro.,  §  8307,  subd.  9.)  Id. 

Of  offlcsr,  when  they  may  be 

regulated  by  agreement. 
See  Hdbbs  v.  CUy  of  Tonkers.      13 


FINDINGS  OF  LAW  AND  FACT. 

It  is  essential  to  the  support  of  a 
judgment  in  an  action  tried  by  the 
court,  that  the  findings  of  fact  es- 
tablish a  legal  right  on  the  part  of 
the  successful  party  to  the  relief 
granted,  and  when  they  do  not,  and 
thero  is  nothing  in  the  evidence  to 
show  such  right,  an  exception  to 
the  legal  conclusion  of  tbe  court 
directing  judgment  presents  the 
question  on  appeal.  Moores  v. 
Townshend.  887 


FORECLOSURE. 

1.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest, 
in  which  the  assignee  of  the  Und- 
lord  defended  on  the  grouna  that 
the  mortgage  had  been  cut  ofif  bj 
the  execution  of  a  writ  of  posses- 
sion in  an  action  of  ejectment 
brought  by  the  landlord  for  non- 
payment of  rent,  and  by  a  failure 
of  the  mortgagee  to  redeem  within 
six  months,  it  appeared  that  the 
deputy  of  the  sheriff,  to  whom  the 
writ  was  issued,  went  upon  the 
premises  and  notified  W.,  the  as- 
signee of  the  lease,  who  was  in 
possession,  of  his  business ;  he  did 
not  go  into  the  house  upon  the 
premises,  but  reached  in,  took  a 
chair,  set  it  out  and  went  off;  it 
did  not  appear  that  the  chair  was 
removed  from  the  premises;  W.'s 
family  were  there  at  the  time,  and 
remained  there,  and  he  continued 
in  actual  occupation  thereafter.  It 
did  not  appear  that  any  person  was 
put  in  charge  or  possession  on  the 
part  of  the  plaintiff  in  the  eject- 
ment suit,  or  that  W.,  or  any  per- 
son on  the  premises,  attornea  to 
the  plaintiff  or  to  any  one  in  his 
behalf,  or  undertook  to  hold  for  or 
under  him.     The  sheriff  made  re- 
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turn  that  lie  had  executed  the 
writ  bj  delivering  possession  to 
the  plaintiff  in  the  ejectment  suit. 
Held,  the  evidence  did  not  justify 
a  finding  that  the  writ  was  exe- 
cuted.    NeweUv,  Whigham,       20 

I.  The  complaint  set  forth  the  re- 
covery of  judgment  in  the  eject- 
ment  suit,  and  alleged  a  tender 
and  payment  into  court  of  tiie 
amount  of  rent  in  arrear,  with  the 
costs  and  charges  to  which  the 
plaintiff  in  that  action  was  entitled; 
also  that  plaintiff  here  was  ready 
and  willing  to  pay  said  rent  and 
charges.  It  was  claimed  by  de- 
fendants that  the  effort  to  redeem 
was  ineffectual,  as  the  amount 
tendered  was  insufficient,  and  that, 
therefore,  the  complaint  was 
properly  dismissed.  Held  unten- 
able; that  as  the  statutory  limita- 
tion  as  to  time  to  redeem  had  not 
expired  at  the  time  of  trial,  thein- 
sufBciency  of  the  amount  ten- 
dered did  not  authorize  a  dismissal 
of  the  complaint;  that  as  the  com- 
plaint contained  an  offer  to  pay  all 
the  back  rents,  costs  and  charges, 
the  court  could  have  required  the 
payment  of  the  proper  amount  as 
a  condition  of  granting  relief.   Id» 

I.  The  complaint  herein  contained 
simply  the  ordinary  averments  for 
the  foreclosure  of  a  mortgage  upon 
land  in  fee.  The  answer  of  de- 
fendants C.  &  Y.  alleged  in  sub- 
stance that  the  mortgagors  held  as 
tenants  under  a  perpetual  lease, 
and  the  title  of  the  lessor  having 
become  vested  in  said  defendants, 
they  brought  ejectment  for  non- 
payment of  rent,  recovered  judg- 
ments, and  under  writs  of  posses- 
sion issued  thereon,  the  mortga- 
gors were  dispossessed  and  pos- 
session  was  delivered  to  them, 
whereby  plaintiff's  mortgage  was 
cut  off.  The  averments  as  to  title 
and  recovery  of  judgments  in  the 
ejectment  suits  were  proved  on  the 
trial,  but  the  evidence  showed  that 
the  execution  of  the  writs  of  pos- 
session were  merely  formal,  no 
actual  change  of  possession  taking 
place.  It  appeared,  however,  that 
before  the  pretended  execution,  K. 
and  his  wife,  the  mortg^agors,  with- 
out the  knowledge  of  the  mort- 


gagee or  her  attorney,  gave  a 
written  contract  to  defendant  Y., 
who  at  that  time  had  also  acquired 
C.*s  title,  authorizing  him  to  pro- 
ceed in  the  ejectment  suits  and 
dispossess  them  under  the  judg- 
ments therein,  they  waiving  all 
appeals  aiid  stays  of  proceedings 
theretofore  obtained.  The  day 
after  the  pretended  dispossession, 
Y.  conveyed  the  premises  to  E.'s 
wife,  taking  back  a  mortgage  for 
the  rents  in  arrear  and  the  costs  as 
taxed  in  the  ejectment  suits.  Plain- 
tiff claimed  that  the  pretended 
execution  of  the  writs  of  posses- 
sion was  collusive  and  fraudulent, 
being  designed  to  wrongfully  de- 
prive plaintiff  of  the  lien  of  her 
mortgage.  The  trial  court  de- 
cided that  this  question  could  not 
be  considered  as  there  was  no 
averment  of  collusion  or  fraud  in 
the  complaint.  Hdd  error;  that 
the  plaintiff  had  the  right  to  give 
the  evidence  and  raise  the  question 
to  avoid  the  new  matter  set  up  as 
a  defense.   KeeUr  v.  Keeler.        30 

4.  By  the  judgment  the  mortgagfed 
premises  were  directed  to  be  sold 
under  plaintiff's  mortgage,  subject 
to  the  mortgage  so  given  to  Y.  By 
re-taxation  of  costs  in  a  number  of 
similar  ejectment  suits,  it  appeared 
that  the  costs  as  taxed  were  largely 
in  excess  of  what  Y.  was  legally 
entitled  to.  An  order  was  obtained 
for  re-taxation  in  the  case  against 
E.,  but  subsequently  proce^inga 
for  re-taxation  were  stayed  until 
leave  of  the  court  was  first  ob- 
tained, on  the  ground  that  the  suits 
had  been  settled,  but  authorizing 
other  persons  interested  as  mort. 
gagees  or  incumbrancers  to  move 
for  a  readjustment  of  costs,  and  by 
a  stipulation  of  the  parties  to  the 
eiectment  suit,  it  was  provided  that 
the  settlement  should  be  without 
prejudice  to  the  right  of  any  per- 
son interested  in  the  premises  to 
have  said  costs  readjusted.  Held, 
that  plaintiff  was  not  concluded  as 
to  ejectment  costs  by  the  settlement 
between  the  parties;  and  that  the 
judgment  was  erroneous;  but  that 
the  costs  could  not  be  readjusted 
in  this  action;  that  the  judgment 
should  be  for  foreclosure  and  sale, 
subject  only  to   the  payment  of 
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back  rents  and  legal  coets,  leaving 
plaintiff  to  avail  herself  of  tlie 
right  to  have  the  costs  re-taxed  on 
motion.  Id. 

6.  li  seems  that  had  no  such  stipula- 
tion been  made,  the  interest  of 
the  mortgagee  would  not  have 
been  affected  by  the  consents  and 
waivers  on  the  part  of  the  mort- 
gagors; that  she  had  the  right  to 
redeem  on  payment  of  back  rent 
and  legal  costs.  Id. 

6.  In  an  action  to  foreclose  a  mort- 
gage, where  part  of  tha^  lands 
covered  by  it  are  in  another  State, 
the  court  has  power  to  decree  a 
sale  of  the  whole,  and  may  require 
the  mortgagor  to  execute  a  convey- 
ance to  the  purchaser.  Un*  Trust 
Co,  V.  Olmsted,  729 

7.  Where  a  provision  for  a  convey- 
ance is  omitted  from  the  judgment, 
the  court  has  power  after  a  sale  to 
amend  the  judgment  by  inserting 
therein  such  a  provision.  Id„ 

While     in    foreclosure    sale 

brought  because  of  non-payment  of 
smaU  balance  of  interest^  court  may 
dismiss  complaint,  it  is  not,  in  the  ab- 
sence of  any  waiver  of  the  default  or 
estoppd,  bound  to  do  so  and  its  refusal 
is  not  error  authorizing  a  reversal  on 


House  V.   Eiserdord, 


See  MoRTOAGB. 
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FORMER  ADJUDICATION. 

1.  In  1871  plaintiff  entered  into  de- 
fendant's employment  under  an 
agreement  that  he  was  to  receive 
for  his  services  $14  per  week,  $9 
to  be  paid  and  $5  to  remain  in  de- 
fendant's hands  on  interest  until 
plaintiff  should  want  it  or  should 
leave  the  service.  Plaintiff  con- 
tinued in  said  employment  until 
1881.  In  an  action  to  recover  the 
amount  of  wages  retained,  it  ap- 
peared that  in  1874  plaintiff  made 
a  special  deposit  with  defendant  of 
$100,  and  that  after  he  left  defend- 
ant's service,  he  brought  an  action 
to  recover  that  sum  and  obtained 
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judgment  therefor;  which  was 
paid.  Held,  that  the  claim  for  the 
$100  was  a  separate  and  independ- 
ent cause  of  action,  and  said  judg- 
ment was  not  a  bar  to  this  action. 
Byrnes  v.  Byrnes.  4 

2.  Defendant,  for  a  valuable  con- 
sideration, guaranteed  to  plaintiff 
annual  dividends  of  not  less  than 
seven  per  cent  upon  stock  held  by 
the  latter  in  a  corporation.  In  an 
action  upon  the  guaranty  to  recover 
dividends  for  the  years  1877  and 
1878,  defendants  pleaded  in  bar  a 
judgment  in  plaintiff^R  favor  in  an 
action  brought  by  him  in  1881,  to 
recover  dividends  for  the  years 
1875  and  1876,  in  which  action  de- 
fendants pleaded  as  a  bar  the  pend- 
ency of  a  former  action  to  recover 
the  dividends  for  1877  and  1878,  the 
complaint  in  which  action  was  dis- 
missed subsequent  to  the  trial  of 
the  second  action.  Held,  that  the 
question  as  to  the  validity  of  the 
plea  in  bar  was  res  a^judieata,  as 
between  the  parties,  and  defend- 
ants were  estopped  by  the  decision 
in  the  second  action;  also  Jieldy 
that  it  was  not  essential  to  raise 
the  objection  by  pleading,  as  it  ap- 
peared in  the  record  of  the  judg- 
ment introduced  by  defendants,  for 
the  purpose  of  establishing  their 
defense;  and  that  it  was  not  neces- 
sary that  the  record  on  appeal 
should  show  it  was  raised  in  the 
court  below ;  also,  that  if  there 
was  no  adjudication  in  the  second 
action,  constituting  the  estoppel, 
defendants  should  have  made  it 
appear  on  the  trial  of  this  action 
and  have  had  some  finding  in  refer- 
ence thereto.  LorUlardv,  Clyde.  59 

3.  In  an  action  brought  by  plaintiff, 
as  receiver  of  an  insolvent  railroad 
corporation,  to  recover  for  the  use 
of  certain  of  its  rolling  stock,  the 
complaint  alleged  the  appointment 
of  plaintiff  as  receiver  in  sequestra- 
tion  proceedings  by  petition  and 
motion  under  the  Revised  Statutes, 
also,  his  appointment  in  an  action 
of  foreclosure.  The  defendant 
claimed  the  general  appointment 
to  be  invalid,  as  such  an  appoint- 
ment could  only  be  made  in  an  ac- 
tion (Code  of  Civ.  Pro.,  §§  1784, 
1810),  and  that  as  receiver  in  the 
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foreclosare  salt  plaintiff  aoqaired 
no  right  to  the  caase  of  action, 
which  aceraed  prior  to  his  appoint- 
ment. It  appeared  that  a  prior 
action  was  brought  by  plaintiff  for 
trespass  committed  bj  defendant 
upon  the  property  of  the  corpo- 
ration, before  either  of  plaintiff's 
appointments,  the  complaint  in 
which  action  contained  the  same 
averments  as  to  plaintiff's  appoint- 
ments, and  wherein  it  was  decided 
that  both  were  valid.  HM^  that 
the  former  judgment  was  a  bar  to 
the  defense;  also,  that  the  effect  of 
such  judgment  as  a  bar  was  not 
changed  by  the  fact  that  its 
amount  was  too  small  to  entitle 
defendant  to  appeal  to  this  court 
from  a  judgment  of  the  General 
Term  affirming  the  same.  Griffln 
V.  Z.  /.  R.  B.  Co.  449 

4.  Plaintiff  and  defendant  C,  her 
husband,  entered  into,  an  agree- 
ment for  a  separation,  by  which  he 
agreed  to  pay  to  her  certain  sums 
quarterly  during  her  life,  which 
sums  she  agreed  to  aceept  in  full 
discharge  of  all  claims  upon  him  or 
his  property.  Plaintiff  brought 
several  actions  against  C.  for  non- 
performance of  the  agreement,  and 
recovered  judgments  therein.  In 
said  actions  the  question  as  to  the 
validity  of  the  contract  and  the 
status  of  plaintiff  as  a  creditor  of 
C.  was  litigated.  In  an  action 
brought  to  set  aside  conveyances  of 
his  real  estate,  made  by  C.  to  the 
other  defendants  as  in  fraud  of  his 
creditors,  ?ield,  that  said  judgments 
were,  in  the  absence  of  proof  of 
fraud  in  their  procurement,  con- 
clusive upon  the  questions  so  de- 
cided therein  not  only  against  C, 
but  the  other  defendants,  and  they 
could  not  be  litigated  in  this  action. 
Carpenter  v.  o£orn,  652 


FORMER  SUIT  PENDING. 

Prior  to  the  granting  of  an  order 
directing  restitution,  to  a  receiver 
of  defendant,  the  receiver  had  com- 
menced an  action  against  plaintiff 
to  recover  the  moneys  collected, 
and  also  an  action  against  a  corpo- 
ration from  whose  possession  plain- 
tiff took  the  property  levied  npon 


and  sold  to  satisfy  the  jadgment. 
The  ofder  of  restitution  was 
granted  on  condition  that  these 
actions  should  be  discontinued  and 
the  taxable  costs  therein  paid  by 
the  receiver.  Meld,  that  the  pen- 
dency  of  the  actions  did  not  pre- 
clude the  defendant  from  making 
the  motion,  and  it  was  within  the 
discretion  of  the  court  to  determine 
whether,  notwitlistanding  them, 
the  motion  should  be  entertained 
and  granted,  and  as  plaintiff's 
rights  were  entirely  protected,  it 
hMi  no  cause  for  complaint.  Market 
N(U,  Bk.  ▼.  Pac,  NcA,  Bk.         464 


FRANCHISE. 

1.  The  right  to  construct  and  operate 
a  street  railway  is  a  franchise  which 
must  have  its  source  in  the  sover- 
eign power.    Fanning  v.  Osborne. 

441 

2.  The  legislative  power  over  the 
subject  has  this  limitation:  the 
franchise  must  be  granted  for  pub- 
lic nbt  for  private  purposes,  or  at 
least  the  grant  must  be  based  upon 
public  considerations.  Id. 

3.  The  use  of  a  franchise,  granted  for 
public  purposes,  as  a  mere  cover 
for  a  private  enterprise,  is  contrarv 
to  public  policy.  /a. 


FRAUD. 

1.  E  seems  that  where  there  is 
fraud,  not  in  the  subject  of  the 
litigation  or  in  any  thing  involved 
in  the  issue  tried,  but  fraud  prac- 
ticed upon  a  party  to  an  action,  or 
upon  the  court,  during  the  trial,  or 
in  prosecuting  the  action,  or  in  ob- 
taining the  judgment,  it  may  in  a 
proper  case  be  attacked  collaterally 
and  set  aside  and  vacated  'on  ac- 
count thereof.  Before,  however, 
a  regular  judgment  can  be  thus 
assailed  the  proof  should  be  clear 
and  very  satisfactory.  Ward  v.  Tn. 
Southfleld.  287 

2.  Where  fraudulent  concealment  of 
a  fact  is  relied  upon  for  the  pur- 
pose of  impeaching  and  setting 
aside  a  judgment    regularly  ob> 
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tained,  it  muBt  be  an  intentional 
concealment  of  a  material  and 
controlling  fact,  for  the  purpose 
of  misleading  and  taking  an  undue 
advantage  of  the  opposite  party.  Id. 

8.  It  is  not  incumbent  upon  a  party 
to  a  litigation  to  reveal  to  the  op- 
posite party  any  infirmity  in  his 
case  where  there  is  no  relation  of 
confidence  between  them;  he  is 
simply  bound  not  to  mislead  his 
opponent  by  any  positive  or  actual 
fraud,  and  not  to  conceal,  for  the 
purpose  of  perpetrating  a  fraud, 
such  facta  as  good  faith  and  com- 
mon honesty  require  him  to  re- 
veal. Id. 

4.  A  warrant  with  assessment-roll 
annexed  was  issued  to  plaintiff  as 
collector;  he  neglected  to  collect  a 
portion  of  the  taxes  appearing  on 
the  roll.  In  consequence  an  action 
was  brought  by  the  supervisor  of 
the  town  against  him  and  the  sure- 
ties upon  hifl  bond,  and  a  recov- 
ery was  had  therein,  which  plain- 
tiff paid.  He  thereafter  brought 
this  action  to  vacate  and  set  aside 
the  judgment  and  to  recover  back 
the  money  paid,  upon  allegations 
that  the  affidavit  attached  to  the 
original  assessment- roll  was  so  de- 
fective  as  to  render  the  assessment 
void,  and  the  persons  assessed  not 
legally  bound  to  pay,  which  defect 
was  not  discovered  by  plaintiff  un- 
til after  the  payment  of  said  judg- 
ment, but  was  fraudulently  con- 
cealed from  him  bv  the  supervisor, 
to  whom  it  was  known  when  he 
commenced  said  action  against 
plaintiff,  so  that  the  latter  could 
not  avail  himself  thereof  as  a  de- 
fense in  said  action.  The  warrant 
was  regular  on  its  face  and  it  did 
not  appear  that  any  tax  payer  re- 
fused to  pay  or  claimed  that  the 
taxes  were  illegal.  The  original 
assessment-roll  with  affidavit  at- 
tached was  lost.  The  supervisor 
before  he  commenced  his  action  ob- 
tained a  copy  of  the  affidavit,  and 
had  it  during  the  entire  time  of  the 
pendency  of  said  action  and  knew 
of  its  contents.  It  did  not  appear, 
however,  that  he  knew  the  defects 
were  such  as  to  serve  as  a  defense  to 
his  action,  and  there  was  nothing 
in  the  defense  which  called  his  at- 


tention to  it,  or  in  any  way  required 
its  production,  and  he  had  no  rea- 
son to  suppose  at  that  time  that  the 
original  was  lost,  or  that  the  de- 
fects were  unknown  to  the  defend- 
ants in  that  action.  Held,  the  evi- 
dence justified  a  finding  that  the 
contents  of  the  assessors^certificate 
and  affidavit  **  were  not  falsely  or 
fraudulently  concealed  from  the 
plaintiff"  and  the  invalidity  of  the 
assessment  was  not  known  to  the 
supervisor;  and  that  the  relief 
sought  was  properly  refused.     Id 

5.  An  agent  is  held  to  the  utmost 
good  faith  in  his  dealings  with  his 
principal;  if  he  acts  adversely  to 
his  employer  in  any  part  of  the 
transaction,  or  omits  to  disclose  any 
interest  which  would  naturally  in- 
fluence his  conduct  in  dealing  with 
the  subject  of  the  employment, 
it  is  such  a  fraud  upon  his  princi- 
pal as  forfeits  any  right  to  com- 
pensation for  his  servicea.  Murray 
v.  Beard.  505 

See  Dbcbit. 


FRAUDULENT    CONVEYANCES. 

In  an  action  by  plaintiff,  as  judgment 
creditor  of  defendant  H.,  to  reach 
certain  real  estate  in  the  hands  of 
defendant  0.,  the  wife  of  H.,  it  ap- 
peared that,  after  the  indebtedness 
to  plaintiff  was  incurred,  H.  con- 
veyed certain  premises  to  R.,  sub- 
ject to  mortgafi^es  thereon,  to  se- 
cure certain  claims  held  by  R. 
against  him.  This  conveyance 
was  not  found  to  be  fraudulent  in 
any  respect.  R.  sold  the  premises, 
receiving  in  exchange  a  mortgage 
thereon  for  himself  and  certain 
other  premises,  which,  at  the  re- 
quest of  H.,  were  conveyed  to  C. 
The  mortgage  was  accepted  by  R. 
in  full  satisfaction  of  his  claims 
against  H.  On  foreclosure  the 
mortgaged  real  estate  did  not  sell 
for  sufficient  to  pay  the  prior 
mortgages,  and  R.  received  notli- 
ing  on  his  mortgage ;  C.  realized 
about  $155  out  of  the  premises  so 
conveyed  to  her,  and  with  this  sum 
and  other  moneys  of  her  own,  in 
all  $1,300,  she  nurchased  other 
premises,  which  sne  subsequently 
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Bold,  realizing  therefrom  $6,500, 
and  with  $5,500  of  the  avails  she 
purchased  the  premises  in  ques- 
tion. Heldy  the  eyidence  did  not 
justify  a  finding  that  the  convey- 
ance to  C,  so  made  with  the  con- 
sent  of  R.,  was  in  fraud  of  the 
rights  of  the  creditors  of  H. ;  that 
R.  had  a  perfect  right  to  retain  and 
apply  the  proceeds  of  the  property 
conveyed  to  him  by  H.,  up  to  the 
amount  of  his  claims,  and  in  con- 
senting to  allow  C.  to  take  title  to 
the  property  received  in  exchange. 
as  its  value,  with  what  he  himself 
received,  was  less  than  said  claims, 
the  creditors  of  H.  could  in  no 
way  have  been  defrauded;  and  that, 
therefore,  C.  was  not  bound  to  ac- 
count to  the  creditors  of  her  hus- 
band for  any  benefits  derived  from 
its  proceeds;  and  as  no  money  be- 
longing to  him  was  traced  into  the 
premises  in  question,  said  credit- 
ors'could  not  set  up  any  resulting 
trust  therein.    Popfinger  v.  TutU. 

88 

GENERAL   TERM. 

After  the  collection  of  a  judgment 
in  an  action  in  the  Supreme 
Court,  it  was  vacated  by  the  Gen- 
eral Term.  The  order  of  General 
Term  was  afi&rmed,  on  appeal  to 
this  court.  An  order  was  entered 
at  Special  Term  on  the  remittitur, 
making  the  order  of  this  court  that 
of  the  Supreme  Court.  Held,  that 
a  motion  for  restitution  was  prop- 
erly made  at  General  Term.  (Code 
of  Civ.  Pro.,  §  1292.)  Market  Nat, 
Bk.v.Pac.Nat.Bk.  464 


HAND  (SAMUEL). 

Proceedings    on     announcement    of 
death  of.  . 


HIGHWAYS. 

1.  Where  land  has  been  dedicated  to 
the  use  of  the  public  as  a  high- 
way, to  make  it  such,  no  formal 
laying  out  is  necessary;  all  that  is 
necessary  is  for  the  public  to  ac- 
cept it  as  laid  out  and  dedicated  by 
the  owner.  People  ▼.  Loehfelm,    1 


2.  The  acceptance  may  be  proved  by 
long  public  use  or  by  acta  and  con- 
duct of  the  public  authorities  rec- 
ognizing and  adopting  it  as  a  high- 
way. Id. 

3.  Where,  upon  the  trial  of  an  in- 
dictment for  a  nuisance  in  obstruct- 
ing  a  city  street,  it  was  proved  that 
a  map  was  made  by  the  owner  of 
the  land,  laying  out  the  street  and 
dedicating  it  to  the  public  use;  that 
a  resolution  was  passed  by  the  com- 
mon council  directing  a  survey  of 
the  street  as  thus  dedicated,  and  or- 
dering the  removal  of  obstructions 
therefrom;  also  that  the  city  au- 
thorities put  down  water  pipes  and 
built  a  sewer  through  the  same, 
and  assessed  the  costs  upon  adjoin, 
ing  property,  and  that  the  public 
U£^  and  traveled  it  to  its  fall 
width,  except  where  prevented  by 
obstructions;  hdd,  that  the  evi- 
dence was  sufficient  to  authorize 
the  submission  of  the  question  to, 
and  to  justify  a  finding  by  the  j  ury 
that  the  street  was  a  public  high- 
way; that  it  was  not  necessary  to 
show  a  public  record  of  it  as  such, 
or  a  judgment  establishing  it.    Id. 

4.  The  board  of  trustees  of  a  village 
incorporated  under  the  general  act 
for  the  incorporation  of  villagefl 
(Chap.  291  of  the  Laws  of  1870  bb 
amended  by  chap.  870,  Laws  of 
1871),  in  laying  out  a  street  under 
the  provisions  of  said  act,  have  no 
right  to  change  the  location  of  the 
proposed  street  from  tliat  described 
in  the  petition;  they  are  bound  to 
lay  it  out  on  the  precise  line  therein 
designated  and  follow  the  precise 
description  contained  in  the  peti- 
tion. If  they  vary  therefrom  the 
proceedings  are  void.  People,  ex 
rd.,  V  Pre»X  etc.,  VU.  W.  Pt.    81 

5.  It  geema  that  if  at  any  time  after 
the  presentation  of  the  petition 
before  final  action  the  trustees  find 
it  necessary  to  change  the  line  or 
route  or  to  take  other  land  not 
specified  in  t}ie  petition,  the  pro- 
ceedings  should  be  abandoned  and 
new  proceedings  commenced.     Id. 

6.  The  consent  of  the  owner  of  the 
land  to  the  change  does  not  vali- 
date the  proceedings,  and  he  can- 
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not  compel  the  trustees  to  levy  a 
tax  to  pay  the  award  made  for 
lands  so  taken.  Id, 

7.  Where  the  power  and  duty  of 
changing  the  grade  of  a  highway 
is  conferred  by  law  upon  others 
than  the  highway  commissioners, 
although  the  necessity  for  the 
change  springs  from  another  pub- 
lic purpose,  however  much  it  may 
inconvenience  the  abutting  owner, 
it  takes  from  him  no  property  right 
for  which  he  is  entitled  to  com- 
pensation.  ConklinY,  JV.  F.,  0.  <Sb 
W.  R,  Co.  107 

8.  A  railroad  corporation,  having  ac- 
quired the  right  to  cross  a  high- 
way, did  BO  below  grade,  and  for 
the  purpose  of  restoring  the  high- 
way  as  required  by  the  General 
Railroad  Act  (Chap.  140,  Laws  of 
1850;  chap.  183,  Laws  of  1880), 
bridged  its  tracks  and  graded  up 
the  highway  to  the  bridge  level. 
Plaintiff  owned  land  adjoining  the 
land  of  the  corporation  and  to  the 
center  of  the  highway,  the  grade 
of  which  was  thus  raised.  The 
change  thus  made  was  all  within 
the  original  lines  of  the  highway. 
In  an  action  to  recover  damages, 
lidd,  that  plaintiff's  fee  in  the  high- 
way  was  not  subjected  to  any  new 
or  different  use,  and  that  he  was 
not  entitled  to  recover.  Id. 

9.  Where,  under  a  statute  closing  a 
highway,  damages  were  directed 
to  be  awarded  and  paid  to  the 
owners  of  premises  iniured  by  the 
closing,  Jield,  that  the  right  to 
damages  was  personal,  and  be- 
longed to  an  owner  at  the  time  of 
the  closing,  although  before  the 
award  he  had  conveyed  his  title. 
King  v.  Mayor,  etc.  171 

10.  Where,  after  such  a  statutory 
closing  of  a  highway,  an  owner  of 
premises  injured  conveyed  them, 
bounding  the  lands  conveyed  by 
the  highway,  held,  that  the  deed 
did  not  convey  an  easement  in 
the  highway,  which  entitled  the 
grantee  to  the  damages  subse- 
quently awarded;  that  the  latter 
was  chargeable  with  knowledge 
that  the  highway  no  longer  ex- 
isted, and  was  to  be  presumed  to 


have  purchased  in  view  of  that 
fact.  Id. 

11.  Also  held,  that,  in  the  absence  of 
a  covenant  in  the  deed  that  the 
road  was  or  should  remain  a  pub. 
lie  highway,  none  such  could  be 
implied ;  that  it  was  not  included 
in  a  covenant  of  warranty,  as  such 
a  covenant  is  only  commensurate 
with  the  grant,  and  is  not,  there- 
fore, applicable  to  an  easement  not 
in  fact  conveyed ;  also  that  the 
only  easement  which  by  possibility 
could  be  even  claimed  from  tho 
words  of  the  deed,  if  construed  as 
more  than  mere  description,  would 
be  a  right  in  common  with  the 
public  over  a  public  highway, 
which,  if  it  existed,  the  grantor 
could  not  effectually  convey,  and 
so,  it  could  not  be  appurtenant  to 
the  land,  and  would  not  pass  by 
the  use  of  the  word  "appurte- 
nances "  in  the  deed.  Id, 

12.  The  distinction  pointed  out  be- 
tween this  case  and  one  where  an 
owner  has  made  a  map  of  lands,  on 
which  he  has  laid  out  streets,  and 
so  dedicated  them,  and  then  con- 
veys by  reference  to  the  maps  and 
streets.  Id. 

18.  The  placing  of  a  stepping-stone, 
of  ordinary  size  and  proper  con- 
struction, in  a  convenient  place  at 
the  edge  of  the  sidewalk  in  front  of 
a  public  building  in  a  city,  as  an 
accommodation  to  the  public  in 
alighting  from  and  getting  into 
vehicles,  is  not  such  an  obstruction 
of  the  streets  as  will  charge  the 
municipal  corporation  with  negli- 
gence for  allowing  it  to  remain. 
IhBoU  V.  City  of  Kingston.      219 

14.  In  an  action  against  such  a  corpo- 
ration for  injuries  caused  by  plain- 
tiff's falling  over  such  a  stepping- 
stone,  held,  the  fact  that  other  per- 
sons had  been  injured  by  falling 
over  the  same  stone  did  not,  of  it- 
self, establish  that  it  was  improp- 
erly placed,  or  that  it  was  neces- 
sarily of  such  a  dangerous  char- 
acter as  to  require  the  interposition 
of  the  city  authorities  to  remove  it. 

Id. 

15.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
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caused  by  defendants'  negligence, 
these  facts  appeared:  Plaintiff, 
while  passing  defendants'  store  in 
the  citj  of  New  York,  stepped 
upon  an  iron  cover  to  a  coal  hole 
which  was  slippery  with  snow  just 
fallen ;  he  fell  and  in  falling  hit 
the  leg  of  a  horse,  one  of  a  team 
attached  to  a  truck  belonging  to 
defendants  and  standing  on  the 
sidewalk.  The  horse  raised  his 
foot  and  in  putting  it  down  struck 
plaintifPs  ankle  and  broke  it. 
The  street  was  narrow  and  occu- 
pied partly  by  the  tracks  of  a  street 
railroad.  There  was  not  room  for 
a  truck  to  stand  on  the  street  be- 
tween the  sidewalk  and  the  near- 
est track.  The  other  horse  of  the 
team  was  standing  on  the  street, 
leaving  just  room  for  cars  to  pass. 
The  team  was  in  charge  of  its 
driver,  the  horses  gentle,  and 
neither  stirred  at  the  time  except 
as  above  stated.  Sufficient  space 
was  left  on  the  sidewalk  for  way- 
farers to  pass.  By  a  city  ordinance 
it  was  made  lawful  for  an  occupant 
of  a  store  on  any  street  "in  which 
the  rails  of  any  railroad  company 
are  laid  so  close  to  the  curb- 
stone" as  to  prevent  him  from 
keeping  a  cart  or  other  vehicle  in 
the  carriage-way  in  front  of  his 
store  without  interference  with  the 
passage  of  cars,  "to  occupy  with 
such  cart  or  other  vehicle  "  such 
portion  of  the  sidewalk  as  shall 
be  necessary,  provided  sufficient 
space  l>e  left  for  the  passage  of 
pedestrians.  Held,  that  the  evi- 
dence failed  to  show  any  negli- 
gence on  the  part  of  defendants 
and  that  a  refusal  to  nonsuit  was 
error ;  that  the  permission  given 
by  the  ordinance  applied  as  well 
to  the  horses  attached  as  to  "the 
cart  or  other  vehicle."  Merriti  v. 
FUzgibbons.  362 

What  facts  sufficient  to  charge 

a  city  with  notice  of  defect  in  side- 
ioalk. 

See  Twogood  v.  Mayor,  etc         216 


HUSBAND  AND  WIFE. 

1.  Where  a  husband  procures  a 
policy  of  insurance  upon  his  life 
for  the  benefit  of  his  wife,  or,  in 


case  of  her  death  before  his,  of 
their  children,  in  procuring  it  and 
in  doing  whatever  is  necessary  to 
perfect  and  continue  the  rights  of 
the  assured,  he  acts  simply  as  their 
agent,  and  by  force  of  the  statute 
authorizing  such  insurance  (Chap. 
80,  Laws  of  1840)  they  acquire  a 
vested  interest  in  the  policy  at 
the  moment  of  its  delivery  to  the 
insured;  and  this  although  no 
knowledge  of  the  existence  of  the  * 
policy  comes  to  them  until  after 
his  death;  their  claim  to  the  fruits 
of  the  insurance  is  a  ratification  of 
the  act  by  which  it  was  obtained. 
WhUehead  v.  N.  T.  L,  Ins.  Co,  143 


3.  The  assured,  therefore,  acquire 
and  hold  their  ownership  irre- 
spective of  the  question  whether 
the  policy  has  been  actually  deliv- 
ered to  them.  Id. 

3.  The  husband  has  no  authority 
without  the  assent  of  the  assured 
to  surrender  the  policy ;  such  an 
act  is  not  within  the  scope  of  the 
agency  inferable  from  the  taking 
out  of  the  policy  by  him.  Id, 

4.  Where,  however,  such  a  policy 
had  been  forfeited  by  its  terms,  by 
the  non-payment  of  premiums,  and 
thereafter  the  husband,  in  consid- 
eration of  a  sum  paid,  surrendered 
it,  held,  that  the  forfeiture  was 
not  waived  by  the  surrender  ;  that 
the  assured  could  not  repudiate 
the  surrender  and  at  the  same  time 
seek  a  benefit  under  Jt  as  revival 
of  the  forfeited  policy.  Id, 

5.  Also  held,  that  evidence  was  incom- 
petent of  admissions  by  the  in- 
surer of  the  existing  validity  of 
the  policy  where  it  appeared  that 
they  would  not  have  been  made 
except  for  the  agreement  to  sur- 
render, and  were  conditional 
thereon.  Id, 

6.  But  where  a  policy  in  full  force 
was  surrendered  by  the  husband 
without  the  assent  of  the  assured, 
and  no  notices  were  thereafter 
sent  by  the  company  either  to  the 
insured  or  the  assured,  held,  that 
the  subsequent  failure  to  pay  the 
accruing  premiums  did  not  alone 
work   a  forfeiture  ;    that  by  the 
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ageement  of  surrender  the  insur- 
&nce  company  did  an  act,  the  tend- 
encj  and  purpose  of  which  was 
to  prevent  future  pajments  hy  the 
parties  interested,  and  the  com- 
pany cannot  defend  upon  a  de- 
fault to  which  its  own  wrongful 
act  contributed,  and  but  for  which 
a  lapse  might  not  have  occurred ; 
and  that  the  company  was  liable. 

Id, 

7.  The  recovery  upon  such  a  policy 
is  not  limited  to  the  surrender 
value  of  the  policy  ;  the  assured 
are  entitled  to  recover  the  sum  in- 
sured less  the  unpaid  premiums, 
with  interest  thereon.  Id, 

8.  It  seems  that  the  husband  is  the 
.agent  of  the  assured  for  the  pur- 
poses of  receiving  notices  of  pre- 
miums falling  due.  Jd. 

0.  Such  a  notice  is  equivalent  to  a 
demand  of  the  premium.  Id. 

10.  Plaintiff  and  defendant  C,  her 
husband,  entered  into  an  agree- 
ment for  a  separation,  by  wiiich 
he  agreed  to  pay  to  her  certain 
sums  quarterly  during  her  life, 
which  sums  she  agreed  to  accept 
in  full  discharge  of  all  claims  upon 
him  or  his  property.  Plaintiff 
brought  several  actions  against  G. 
for  non-performance  of  the  agree- 
ment, and  recovered  judgments 
therein.  In  said  actions  the  ques- 
tion as  to  the  validitv  of  the  con- 
tract and  the  status  of  plaintiff  as 
a  creditor  of  C.  was  litigated.  In 
an  action  brought  to  set  aside  con- 
veyances of  his  real  estate,  made  by 
O.  to  the  other  defendants  as  in 
fraud  of  his  creditors,  held,  that 
said  judgments  were,  in  the  ab- 
seuce  of  proof  of  fraud  in  their 
procurement,  conclusive  upon  the 
questions  so  decided  therein  not 
only  against  C. ,  but  the  other  de- 
fendants, and  they  could  not  be 
litigated  in  this  action.  Carpenter 
V.  Osborn.  552 

11.  After  the  rendition  of  the  judg- 
mentSf  plaintiff  procured  a  decree 
for  an  absolute  divorce  from  her 
husband  for  adultery.  The  de- 
cree made  no  provision  for  her 
support.     Held,  that  such  an  an- 


nulment of  the  marriage  affected 
neither  the  judgments  nor  the  ob- 
ligations of  the  contract.  Ids 

12.  By  the  separation  agreement, 
plaintiff  agreed  to  execute  releases 
of  her  dower  right  in  her  husband's 
real  estate,  and  in  case  of  refusal 
so  to  do  within  ten  days  after  re- 
quest, it  was  provided  that  all  her 
rights  to  payments  under  the  con- 
tract  should  be  forfeited.  She 
joined  in  the  several  conveyances 
sought  to  be  set  aside,  but  without 
knowledge  of  the  fraudulent  pur- 
pose.  Held,  that  she  was  not  es- 
topped thereby  from  questioning 
their  validity.  Id, 

13.  By  the  judgment  a  recovery  was 
had  for  several  installments  due 
plaintiff  under  the  contract,  but 
not  in  judgment  when  this  action 
was  commenced  and  a  lien  therefor 
upon  the  land  in  question  was  de- 
clared. Held,  that  the  court,  hav- 
ing acquired  jurisdiction,  htid  au- 
thority to  render  judgments  against 
G.  for  such  amounts  as  were*  not 
already  in  j  udgment,  but  that  the 
rule  which  precludes  a  court  of 
equity  from  entertaining  jurisdic- 
tion of  an  action  to  set  aside  a 
fraudulent  conveyance  at  the  suit 
of  a  simple  contract  creditor  ren- 
dered the  judgment  erroneous  so 
far  as  it  declared  such  a  debt  a 
lien  upon  the  property.  Id, 

14.  It  seemSy  however,  that  the  ren- 
dition of  the  judgment  against  G. 
for  the  amount  unpaid,  so  far  as 
the  parties  to  this  action  are  con- 
cerned, placed  plaintiff  in  a  posi- 
tion to  enforce  it  hereafter  against 
the  real  estate  in  question.         Id, 

Wlien  fact   that  parties   a#- 

sumed  character  of  hxishand  and  wife 
and  reported  t?ieinselves  as  such  to  as- 
sociates and  others,  not  condutioe  to 
establish  the  releUionship, 

See  Harbeck  v.  Harbeck,  (Mem,)  714 

INDICTMENT. 

1.  An  indictment  for  murder  in  the 
first  decree  contained  nine  counts; 
three  of  them  alleged  the  killing 
as  perpetrated  while  the  accused 
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waji  engaged  in  the  oommiflBion  of 
or  the  attempt  to  oommit  a  lelonj, 
*'  i.e.,  grand  larceny.  Theee  were  de- 
murred to  on  the  groand  that  the 
ooante  did  not  contain  a  correct 
statement  of  that  offenae.  They 
averred  that  the  defendant  "  did 
feloniously  steal,  take,  and  carry 
away"  certain  property,  which 
was  specifically  described,  and  its 
value  stated  at  a  sum  which  was 
more  than  $25,  and  its  ownership 
was  also  stated.  Held,  that  the 
demurrer  was  properly  overruled ; 
that  the  counts  contained  a  suffi- 
cient averment  of  the  crime  of 
grand  larceny.    People  v.  WiOeU. 

251 

2.  The  verdict  was  a  general  one  of 

? guilty.  Held,  that  as  other  counts 
n  the  indictment  were  good,  the 
conviction  must  be  sustained  even 
if  the  counts  demurred  to  were 
defective.  Id. 

8.  The  ordinary  common-law  ooants 
for  murder  are  still  sufficient  as  a 
pdeading  to  sustain  a  conviction. 

Id. 


INJUNCTION. 

1.  In  an  action  by  the  owner  of  a 
patent  right  against  a  licensee,  for 
a  breach  of  a  contract  to  pay  royal- 
ties,  a  State  court  has  [no  Jurisdic- 
tion to  restrain  the  defendant  pei^ 
dente  lUe  from  manufacturing  or 
sellinff  the  patented  article;  this 
is  withi  D  the  excl  usi ve  j  a  risdict ion 
of  the  Federal  courts.  H.  S.  Mfg. 
Co.  V.  Reinoehl.  167 

2.  A  first  mortgage  upon  the  proper- 
ty of  defendant,  the  St.L.,  A.  &  T. 
H.  R.  R.  Co.,  contained  provisions 
to  the  effect  that  twice  a  year,  oat 
of  any  surplus  of  net  earnings,  the 
company  should  pay  to  the  trus- 
tees $12,500  as  a  sinking  fund  for 
the  redemption  of  the  bonds  se- 
cured, with  which  and  the  accu- 
mulation of  interest  thereon  the 
trustees  were  required  to  purchase 
outstanding  bonds  so  long  as  they 
could  be  purchased  at  not  more 
than  ten  per  cent  above  par ;  the 
bonds  so  purchased  were  directed 


to  be  deposited,  bat  h  was  pto- 
vided  that  they  shooJd  remain  in 
force  and  interest  be  paid  thereoa 
by  the  company,  the  amonnt 
thereof  to  be  added  to  the  capital 
of  the  sinking  fund  and  invested 
in  the  purchase  of  other  bonds.  In 
case  of  inability  to  punhase  said 
bonds  at  the  prescribed  rate  it  was 
provided  that  the  sinking  fund  on 
hand  should  lemsjn  at  interest  un- 
til the  authorized  pnrdiases  ooald 
be  made,  and  that  "no  farther 
payments  shall  be  payable  to  the 
said  sinking  fond  till  the  money  so 
remaining  in  the  said  fond  can 
be  used  in  pnrcfaasinf  said  hoods 
*  *  *  whan  sa<^  payments 
of  $12,500,  eenu-annnally,  shaU 
be  resumed."  The  price  of  said 
bonds  having  gone  above  the  per- 
mitted porchase-price,  the  semi- 
annual payments  were  disoon- 
tinued,  but  the  company  propoeed 
to  continue  the  payment  to  the 
trustees  of  interest  on  the  bonds 
then  held  by  the  sinking  fund.  In 
an  action  to  restnun  such  pay- 
ment, held,  that  conceding  the 
bonds  so  held  ceased  upon  their 
purchase  to  constitute  any  part  of 
the  corporate  debt,  the  duty  of  con- 
tinned  payments  of  interest  as 
contributions  to  the  sinking  fund 
was  continued,  and  was  not  affected 
by  the  provision  quoted,  which  ap- 
plied simply  to  the  regular  semi- 
annual  payments:  and  that,  there- 
fore, the  action  was  not  maintaina 
ble.  Wilde  v.  SL  X.,  etc,  B.  B. 
Co.  410 

8.  A  oourt  of  equity  will  not  inter- 
fere by  injunction  with  a  plan  of 
improvement  adopted  in  good 
faith  by  municipal  authorities,  and 
within  the  scope  of  their  authority, 
where  injury  therefrom  is  doubt- 
ful, eventual  or  contingent.  To 
justify  such  an  Interference  it 
must  be  shown  that  injury  mate- 
rial and  actual  is  the  necessary  or 
probable  result.  Morgan  v.  Ci^ 
of  Binghamton.  600 

INQUEST. 

1.  A  defendant  against  whom  an  in- 
quest has  been  taken  by  defaalt 
may  not  obtain   relief   from    the 
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Judgment  by  motion  to  set  aside 
the Inqaeet  because  of  insufficiency 
of  the  evidence  to  sustain  the  find. 
Inffs,  at  least  where  there  is  any 
evidence  to  sustain  them ;  he 
should  appear  and  raise  the  ques- 
tion on  the  taking  of  the  inquest, 
and  upon  decision  against  him  ex- 
cept to  the  ruling,  and  then  on  ap- 
peal from  the  j  udgment,  the  ques- 
tion may  be  presented.  OreenUctf 
V.  Brooklyn,  etc.,  -R.  B.  Co.  96 

3.  Assuming  such  a  question  may 
properly  be  raised  on  motion  to  set 
aside  the  inquest,  it  is  within  the 
discretion  of  the  General  Term  to 
affirm  or  reverse  an  order  denying 
the  motion,  and  its  determination 

.   is  not  reviewable  here.  Id. 


INSURANCE  (FIRE). 

1.  A  policy  of  fire  insurance  issued 
by  defendant  for  a  premium  in 
gross  insured  the  plaintiffii  for  the 
sum  of  $800  on  their  dwellini;- 
house  and  $700  on  their  household 
furniture  and  other  personal  prop- 
erty tlierein.  By  the  terms  of  the 
policy  it  was  vitiated  by  any  false 
statement  in  the  application  for 
insurance.  The  application  stated 
that  the  insured  were  the  owners 
of  the  real  estate.  This  was  in 
fact  untrue.  In  an  action  upon 
tlie  policy,  held^  that  the  contract 
was  severable;  that  while  the 
misrepresentation  rendered  the 
policy  void  as  to  the  insurance  on 
the  dwelling,  and  if  made  with  full 
knowledge  of  its  falsity,  might 
affect  the  whole  insurance,  yet  if 
made  in  good  faith  and  under  a 
misconception  as  to  the  fact,  it  did 
not  affect  the  ins  a  ranee  upon  the 
personalty,  and  there  being  evi- 
dence tending  to  show  good  faith, 
this  was  a  question  of  fact  for  the 
jury.  Schuster  v.  Dutchess  Co. 
Ins.  Co.  260 

2.  Tlie*policy  tontaJned  a  condition 
rendering  it  void  in  case  of  any 
misrepresentation  or  false  swearing 
in  any  statement  or  affidavit  in 
reference  to  a  loss.  In  the  proofs 
ot  loss  it  was  stated  that  plaintiffs 
wer«  owners  of  the  real  estate. 
Held,  that  if  this  was  done  hon^ 

SicKELS  —  Vol.  LVII. 


estly  and  ander  a  mistake  as  to 
the  ownership,  it  did  not  vitiate 
the  insurance  on  the  personal  prop- 
erty, and  the  question  was  prop- 
eriy  submitted  to  the  jury.        Id. 

INSURANCE  (LIFE). 

1.  Where  a  husband  procures  a  policy 
Of  insurance  upon  his  life  for  the 
benefit  of  his  wife,  or  in  case  of  her 
death  before  his,  of  their  children, 
in  procuring  it  and  in  doing  what- 
ever is  necessary  to  perfect  and 
continue  the  rights  of  the  assured, 
he  acts  simply  as  their  agent,  and 
by  force  of  the  statute  authorizing 
such  insurance  (Chap.  80,  Laws  of 
1840)  they  acquire  a  vested  interest 
in  the  policy  at  the  moment  of  its 
delivery  to  the  insured;  and  this 
although  no  knowledge  of  the  ex- 
istence of  the  policv  comes  to  them 
until  after  his  death;  their  claim  to 
the  fruits  of  the  insurance  is  a  rati- 
fication of  the  act  by  which  it  was 
obtained.  Whitehead  v.  N.  7,  L. 
Ins.  Co.  143 

3.  The  assured,  therefore,  acquire 
and  hold  their  ownership  irrespec- 
tive of  the  question  whether  the 
policy  has  been  actually  delivered 
to  them.  Id. 

3.  The  husband  has  no  authority 
without  the  assent  of  the  assured 
to  surrender  the  policy;  such  an  act 
is  not  within  the  scope  of  the 
agency  inferable  from  taking  out 
of  the  policy  by  him.  Id. 

4.  Where,  however, such  a  policy  had 
been  forfeited  by  its  terms,  by  the 
non-payment  of  premiums,  and 
thereafter  the  husband,  in  consid- 
eration of  a  sum  paid,  surrendered 
it.  Held,  that  the  forfeiture  was 
not  waived  by  the  surrender;  that 
the  assured  could  not  repudiate 
the  surrender  and  at  the  same  time 
seek  a  benefit  under  it  as  revival 
of  the  forfeited  policy.  Id. 

5.  Also  Tieldf  that  evidence  was  in- 
competent of  admissions  by  the  in- 
surer of  the  existing  validity  of  the 
policy  where  it  appears  that  they 
would  not  have  been  made  except 
for  the  agreement  to  surrender, 
and  were  conditional  thereon.    Id, 

101 


802 


INDEX. 


6.  But  where  a  policy  in  fall  force 
was  surrendered  by  tbe  husband 
without  tbe  assent  of  the  assured, 
and  no  notices  were  thereafter  sent 
by  the  company  either  to  the  in- 
sured or  the  assured,  Md,  that  the 
subsequent  failure  to  pay  the  ac- 
cruing premiums  did  not  alone 
work  a  forfeiture;  that  by  the  agree- 
ment of  surrender  the  insurance 
company  did  an  act,  the  tendency 
and  purpose  of  which  was  to  pre- 
vent future  payments  by  the  par- 
ties interested,  and  the  company 
cannot  defend  upon  a  default  to 
which  its  own  wrongful  act  con- 
tributed, and  but  for  which  a  lapse 
might  not  have  occurred;  and  that 
the  company  was  liable.  Id. 

7.  The  recovery  upon  such  a  policy 
is  not  limited  to  the  surrender 
value  of  the  policy;  the  assured  are 
entitled  to  recover  the  sum  in- 
sured less  the  unpaid  premiums, 
with  interest  thereon.  Id, 

8.  li  seems  that  the  husband  is  the 
agent  of  the  assured  for  the  pur- 
pose  of  receiving  notices  of  pre- 
miums falling  due.  Id. 

9.  Such  a  notice  is  equivalent  to  a 
demand  of  the  premium.  Id. 

10.  An  assignment,  by  a  married 
woman,  of  a  policy  of  insurance  for 
her  benefit  upon  the  life  of  her 
husband,  made  prior  to  the  passage 
of  the  acts  authorizing  such  an 
assignment  (Chap.  821,  Laws  of 
1873;  chap.  248,  Laws  of  1879),  is 
voidable  at  her  option;  and  this 
although  the  premiums  on  the  pol- 
icy were  paid  by  her  out  of  lier 
separate  estate,  and  although  no 
reference  is  made  in  the  policy  to 
the  statute  (Chap.  59,  Laws  of 
1840),  authorizing  the  issuing  of 
such  policies  The  non-assigna- 
bility  of  the  policy  did  not  depend 
upon  the  question  whether  the 
premiums  were  paid  by  the  hus- 
band, the  wife,  or  a  third  person. 
Frank  v.  Mut.  L.  Ins.  Co.         260 

IL  Where,  however,  such  an  assign- 
ment was  made  by  the  wife,  and 
after  the  thirty  days'  notice  of  a 
premium  failing  due,  required  by 
the  act  of  1876  (Chap.  841,  Laws  of 


1876),  had  been  given  to  her,  the 
assignee  surrendered  the  policy  to 
the  company,  and  such  premium 
was  not  paid  or  tendered  to  the 
company,  and  no  subsequent  pre- 
miums  were  paid  or  tendered  by 
her.  Held,  that  the  policy  was  for- 
feited, under  tbe  condition  tberein 
declaring  it  void,  if  premiums 
should  not  be  paid  when  due;  that 
as  between  her  and  the  company 
she  was  placed  in  no  better  position 
in  this  respect  by  her  assignment 
of  tbe  policy  and  its  surrender, 
than  if  she  had  retained  it;  also 
the  facts  that  when  the  policy  was 
surrendered,  the  company  attached 
to  it  the  assignee's  receipt  for  the 
sum  paid  him,  stamped  on  the  pol- 
icy the  word  "  paid,"  and  retained, 
it  in  its  possession,  did  not  amount' 
to  a  conversion  of  the  policy  and 
did  not  prevent  the  assured,  had 
she  desired  to  avoid  the  assign- 
ment, from  so  notifying  the  com- 
panv  or  tendering  the  premiums 
as  they  fell  due.  Id. 

13.  But  luld,  that  the  wife  could 
maintain  an  action  as  for  money 
had  and  received  against  the  as- 
signee to  recover  tbe  amount  re- 
ceived by  him  on  such  surrender, 
less  the  premiums  paid  by  him, 
with  interest;  that  her  rigbi  to 
avoid  the  assignment  existed  as 
well  after  as  before  the  surrender, 
and  that  an  action  against  him  was 
a  sufficient  election  to  avoid  the 
assignment  and  adopt  his  act  in  re- 
ceiving the  avails  of  the  policy. 

Id, 

13.  The  policy  was  assigned  by  the 
wife  in  1875.  In  1876  the  assignee 
assigned  it,  with  her  consent,  to 
another,  who  surrendered  it  for  a 
sum  paid.  This  action  was  broaght 
in  1881,  among  other  things,  to  re- 
cover of  the  second  assignee  the 
amoant  so  received  less  premiums 
paid  by  him.  Held,  that  tbe  delay 
in  making  the  election  to  avoid  the 
assignment  did  not  forfeit  her 
riglit  so  to  do,  as  it  was  insufficient 
to  bar  her  claim  under  the  statute 
of  limitations.  Id. 

14.  Defendant  D.,  the  second  as- 
signee, offered  evidence  to  the 
effect  that,  when  he  paid  the  pre- 
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mium  in  1876,  the  secretary  of  the 
insurance  company  informed  him 
that  the  policy  had  lapsed,  but 
that  if  he  would  pay  the  pre- 
miums due,  the  company  would  re- 
vive the  policy  for  his  benefit 
alone.  Held,  that  the  evidence 
was  properly  excluded;  that  the 
policy  could  not  be  revived  and  at 
the  same  time  converted  into  an 
insurance  in  favor  of  D.  only;  that, 
if  the  policy  was  forfeited  and  the 
forfeiture  waived,  the  assured  was 
entitled  to  the  benefits  of  the 
waiver  and  revival.  Id, 

15.  In  an  action  upon  two  policies  of 
life  insurance,  the  complaint  al- 
leged and  the  answer  admitted  the 
issuing  of  the  policies,  the  death 
of  the  insured  during  the  life  of 
the  policies,  and  that  proofs  of 
death  were  served  upon  defendant. 
By  the  policies  the  defendant  was 
not  liable  for  the  amounts  insured 
in  case  of  the  death  of  the  insured 
by  his  own  hands,  "  whether  sane 
or  insane."  The  proofs  of  loss  were 
upon  blanks  furnished  by  the  com- 
pany, which,  among  other  things, 
requested  that  in  case  of  a  coroner's 
jury  the  company  should  be  fur- 
nished with  the  verdict  of  the  jury. 
In  answer  to  this  request  there 
was  attached  to  the  proof  what 
purported  to  be  a  copy  of  the  tes- 
timony taken  before  a  coroner  and 
of  the  inquisition  of  the  jury  to 
the  effect  tbat  the  insured  came  to 
his  death  by  suicide.  The  persons 
making  the  proof  stated  therein 
that  they  did  not  admit  that  there 
was  any  such  inquest,  verdict  or 
evidence,  and  denied  that  the  pur- 
ported finding  was  true.  An  an- 
swer to  or  compliance  with  any 
such  request  was  not  required  by 
either  of  the  policies.  The  paper 
80  attached  to  the  proofs  was 
offered  in  evidence  by  defendant 
and  received  under  objection  and 
exception,  and  the  court  decided 
that  thereby  the  burden  was  im- 
posed upon  plaintiffs  of  showing 
now  the  deatn  was  produced.  Held 
error;  that  the  aflSrmative  was  by 
the  pleadings  upon  defendant;  and 
that  the  proofs,  taken  as  a  whole, 
containea  no  concession  which 
changed  this  harden.  Gotdselimidt 
V.  MuL  L.  Ins.  Co.  480 


JOINT  DEFENDANTS. 

1.  Tlie  common-law  rule  that  in  an 
action  against  several  defendants 
upon  an  alleged  joint  contract,  the 
plaintiff  must  fail  unless  he  estab- 
lishes the  joint  liability  of  all  the 
defendants  is  no  longer  the  rule  of 
procedure  in  this  State.  Stedeker 
V.  Bernard.  827 

2.  Under  the  Code  of  Civil  Procedure 
(§  1205),  and  it  seems  under  the 
former  Code  of  Procedure  (i^  274,) 
where  in  such  an  action  a  separate 
liability  of  one  or  more  of  the  de- 
fendants is  established  on  the 
trial,  judgment  may  be  taken 
against  such  defendant  or  defend- 
ants. Id, 

8.  Where  in  such  an  action  one  of  the 
defendants,  while  denying  in  his 
answer  the  joint  liability  avers 
facts  which  show  that  the  plaintiff 
is  entitled  in  any  event  to  a  sepa- 
rate judgment  against  him,  the 
plaintiff  may  before  trial  of  the  is- 
sue so  made  apply  for  judgment 
against  him.  Id. 

4.  In  an  action  upon  a  check  signed 
in  the  name  of  a  firm,  of  which  de- 
fendants were  the  individual  mem- 
bers, defendants  joined  in  an  an-  . 
swer  which  denied  that  the  check 
was  executed  by  the  copartner- 
ship, but  averred  in  substance  that 
it  was  made  by  defendant  B.  for 
his  own  purposes  and  not  in  the 
business  of  the  firm,  which  was 
known  to  plaintiff  when  he  re- 
ceived  it.  Ileld^  that  plaintiff  was 
entitled  to,  and  might  apply  to  the 
court  before  trial  for  judgment 
upon  the  pleadings  against  B.    Jd. 


JOINT-STOCK  COMPANIES. 

1.  In  an  action  brought  against  de- 
fendant as  president  of  a  company 
named,  the  complaint  alleged  that 
said  company  was  a  joint-stock 
company  or  association    duly  or. 

ganized  under  the  laws  of  tliis 
tate.  Plaintiff  put  in  evidence  a 
stipulation  signed  by  defendant's 
attorney,  admitting  for  the  pur- 
poses of  the  trial  that  said  com- 
pany was  a  joint-stock  company 
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as  alleged  in  the  oomplaiot,  and 
that  defendant  was  its  president 
at  the  time  of  the  commencement 
of  the  action.  Eddy  that  the  fair 
constraction  of  the  stipulation,  tak- 
king  it  in  connection  with  the 
complaint,  and  having  reference 
to  the  statutes  in  relation  to  joint- 
stock  companies  (Chap.  258,  Laws 
of  1849;  chap.  455,  Laws  of  1851; 
chap.  153,  Laws  of  1858;  chap.  245, 
Laws  of  1854)  is  that  It  was  in- 
tended to  concede  that  the  action 
was  in  proper  form,  as  authorized 
by  the  act  of  1849  (§  1,  chap.  258, 
I>aws  of  1849),  against  the  defend, 
ant  as  president  of  the  company, 
and  tliat,  therefore,  a  motion  for  a 
nonsuit  on  the  ground  that  it  did 
not  appear  that  the  company  was  a 
joint-stock  company,  consisting  of 
seven  or  more  members,  was  prop- 
erly denied.  Van  Aernam  v. 
Bleistein,  855 

2.  An  action  for  libel  is  maintain- 
able against  such  a  joint-stock 
company,  which  publishes  a  news- 
paper in  which  the  lil>el  is  con- 
tained. Id. 

8.  It  seems  the  officers  of  the  com- 
pany, or  the  publishers  or  editors 
employed  by  it,  have  the  same 
power,  when  acting  in  the  soope 
of  their  authority,  to  bind  the 
company  and  all  the  associates, 
which  an  ordinary  partner  has  to 
bind  the  firm  and  his  copartners. 

Id, 

4.  In  such  an  action  the  alleged  libel- 
ous article,  which  was  published 
at  a  time  when  plaintiff  was  a  can- 
didate lor  an  office,  charged  him 
with  mal  and  corrupt  conduct  as 
commissioner  of  pensions,  which 
office  he  had  previously  held.  At 
the  conclusion  of  the  trial  defend- 
ant's counsel  stated  that  it  was  not 
claimed  on  the  part  of  the  defense 
that  there  was  any  thing  wrong  in 
plaintifTs  conduct  in  the  pension 
office.  PlaintifiTs  counsel  there- 
upon rested  and  the  court  charged 
that  there  must  be  a  verdict  for 
plaintiff  for  nominal  damages  at 
least.  l>efendant  had  previously 
moved  for  a  nonsuit,  but  not  upon 
the  ground  that  there  was  no  evi- 
dence   of    malice.      Defendant's 


counsel  excepted  .to  the  charge^ 
and  sought  to  sustain  the  exceptuin 
here  upon  the  ground  that  the 
question  of  malice  should  have 
been  left  to  the  jury.  jffM,  that 
the  objection  came  too  late;  that 
if  defendant  had  desired  to  go  to 
the  jury  on  that  point,  he  should 
have  made  the  request  or  should 
have  stated  the  ground  of  excep- 
tion to  the  charge  at  a  time  when 
it  would  have  been  in  the  power 
of  the  court  to  correct  it,  in  tiie  re- 
spect complained  of.  Id, 


JUDGMENT. 

1.  The  complaint  herein  contained 
simply  the  ordinary  averments  for 
the  foreclosure  of  a  mortgage  upon 
land  in  fee.  The  answer  of  defend- 
ants  C.  &  Y.  alleged  in  sulMtanoe 
that  the  mortgagors  held  as  tenants 
under  a  perpetual  lease,  and  the 
title  of  the  lessor  having  become 
vested  in  said  defendants,  they 
brought  ejectment  for  non-pay- 
ment of  rent,  recovered  judgments, 
and  under  writs  of  possession  is- 
sued thereon,  the  mortgagors  were 
dispossessed  and  possession  was 
delivered  to  them,  whereby  plain- 
tiff's mortgage  was  cut  off.  The 
averments  as  to  title  and  recovery 
of  judgments  in  the  ejectment 
suits  were  proved  on  the  trial,  but 
the  evidence  showed  that  the  exe- 
cution of  the  writs  of  possession 
were  merely  formal,  no  actual 
change  of  possession  taking  place. 
It  appeared,  however,  that  before 
the  pretended  execution,  K.  and 
his  wife,  the  mortgagors,  without 
the  knowledge  of  the  mortgagee 
or  her  attorney,  gave  a  written  con- 
tract to  defendant  Y.,  who  at  that 
time  had  also  acquired  C.'s  title, 
authorizing  him  to  proceed  in  the 
ejectment  suits  and  dispossess  them 
under  the  judgments  therein,  they 
waiving  all  appeals  and  stays  of 
proceedings  theretofore  obtained. 
The  day  after  the  pretended  dispos- 
session, Y.  conveyed  the  premises 
to  K.*s  wife,  taking  back  a  mort- 
gage for  the  rents  inarrear  and  the 
costs  as  taxed  in  the  ejectment 
suits.  Plaintiff  claimed  that  the 
pretended  execution  of  the  writa 
of  possession  was   collusive  mad 


INDEX. 


805 


fraudulent,  being  designed  to 
wrongfully  deprive  plaintiff  of  the 
lien  of  her  mortgage.  By  the 
judgment  the  mortgaged  premisefl 
were  directed  to  be  Rold  under 
plaintiff's  mortgage,  subject  to  the 
mortgage  so  given  to  Y.  By  re- 
taxation  of  costs  in  a  number  of 
similar  ejectment  suits,  it  appeared 
that  the  costs  as  taxed  were  largely 
in  excess  of  what  Y.  was  legally 
entitled  to.  An  order  was  obtained 
for  re-taxation  in  the  case  against 
K.,  but  subsequently  proceedings 
for  re-taxation  were  stayed  until 
leave  of  the  court  was  first  ob- 
tained, on  the  ground  that  the  suits 
had  been  settled,  but  authorizing 
other  persons  interested  as  mort- 
gagees or  incumbrancers  to  move 
for  a  readj  ustment  of  costs,  and  by 
a  stipulation  of  the  parties  to  the 
eiectment  suit,  it  was  provided 
that  the  settlement  should  be  with- 
out prejudice  to  the  right  of  any 
person  interested  in  the  premises 
to  have  said  costs  readj  usted.  Held, 
that  plaintiff  was  not  concluded  as 
to  ejectment  costs  by  the  settle- 
ment between  the  parties ;  and 
that  the  judgment  was  erroneous; 
but  that  the  costs  could  not  be  re- 
adjusted  in  this  action  ;  that  the 
judgment  should  be  for  foreclosure 
and  sale,  subject  only  to  the  pay- 
ment  of  *back  rents  and  legal  costs, 
leaving  plaintiff  to  avail  herself  of 
the  right  to  have  the  costs  re-taxed 
on  motion.     Keeler  v.  Keeler,      80 

2.  The  final  order  of  confirmation  of 
sale  in  a  partition  suit  has  the  force 
and  effect  of  a  judgment  which 
binds  the  parties,  where  there  is 
complete  jurisdiction,  whatever 
errors  or  irregularities  may  have 
preceded  it.  (2  R.  S.  327,  g§  60, 
61;  Code  of  Civ.  Pro,.  §§  1557. 
1577.)     WoodhiUl  V.  lAttle.         165 

8.  It  seems  that  where  there  is  fraud 
not  in  the  subject  of  tho  litigation 
or  in  any  thing  involved  i  i  the  issue 
tried,  but  fraud  practiced  upon  a 
party  to  an  action,  or  upon  the 
court,  during  the  trial,  or  in  prose- 
cuting the  action,  or  in  obtaining 
the  judgment,  it  may  in  a  proper 
case  be  attacked  collaterally  and 
set  aside  and  vacated  on  account 
thereof.     Before,  however,  a  regu- 


lar judgment  can  be  thus  assailed 
the  proof  should  be  clear  and  very 
satisfactory.  Ward  v.  Tn.  South, 
fldd,  287 

4.  Where  fraudulent  concealment  of 
a  fact  is  relied  upon  for  the  pur- 
pose  of  impeaching  and  setting 
aside  a  judgment  regularly  ob- 
tained,  it  must  be  an  intentional 
concealment  of  a  material  and  con- 
trolling fact,  for  the  purpose  of 
misleading  and  taking  an  undue 
advantage  of  the  opposite  party. 

Id. 

5.  It  is  not  incumbent  upon  a  party 
to  a  litigation  to  reveal  to  the  op- 
posite party  any  infirmity  in  his 
case  where  there  is  no  pelation  of 
confidence  between  them ;  he  is 
simply  bound  not  to  mislead  his 
opponent  by  any  positive  or  actual 
fraud,  and  not  to  conceal,  for  the 
purpose  of  perpetrating  a  fraud, 
such  facts  as  good  faith  and  com. 
mon  honesty  require  him  to  reveal. 

Id, 

6.  Under  the  Code  of  Civil  Pro- 
cedure (§  1205),  and  it  seems  under 
the  former  Code  of  Procedure 
(%  274),  %vhere  in  such  an  action  a 
separate  liability  of  oue  or  more 
of  the  defendants  is  established  on 
the  trial,  judgment  may  be  taken. 
against  such  defendant  or  defend- 
ants.     Stedeker  v.  Bernard,      327 

7.  Where  in  such  an  action  one  of 
the  defendants,  while  denying  iu 
his  answer  tlie  joint  liability  avers 
facts  which  show  that  the  plaintiff 
is  entitled  in  any'event  to  a  sepa- 
rate judgment  against  him,  the 
plautiff  may  before  trial  of  the 
issue  so  made  apply  for  judgment 
against  him.  Id, 

8.  In  an  action  upon  a  check  signed 
in  the  name  of  a  firm,  of  which 
defendants  were  the  individual 
members,  defendants  joined  in  an 
answer  which  denied  that  the 
ciieck  was  executed  by  the  copart- 
nership, but  averred  in  substance 
that  it  was  made  by  defendant  B. 
for  his  own  purposes  and  not  in 
the  business  of  the  firm,  which  was 
known  to  plaintiff  when  he  received 
it.  ^e/(2,  that  plaintiff  was  entitled 
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to,  and  might  apply  to  the  court 
before  trial  for  judgment  apou  the 
pleadings  against  B.  Id. 

0.  It  seems  when  an  Interlocutorj 
judgment  provides  for  a  reference 
and  final  judgment  is  rendered, 
without  a  reference  by  the  judge 
before  whom  the  case  was  tried, 
the  defect  at  most  is  an  irregularity 
to  be  reached  by  motion,  and  is  not 
brought  up  for  review  by  appeal 
from  the  judgment  simply.  Burr 
V.  De  La  Vergne,  415 

10.  Plaintiff  and  defendant  C,  her 
husband,  entered  into  an  agree- 
ment  for  a  separation,  by  which  he 
agreed  to  pay  to  her  certain  sums 
quarterfy  during  her  life,  which 
sums  she  agreed  to  accept  in  full 
discharge  of  all  claims  upon  him 
or  his  property.  Plaintiff  brought 
several  actions  against  C.  for  non- 
performance of  the  agreement, 
and  recovered  judgments  therein. 
In  an  action  brought  to  set  aside 
conveyances  of  his  real  estate, 
made  by  C.  to  the  other  defendants 
as  in  fraud  of  his  creditors,  a  re- 
covery was  had  for  several  insull- 
ments  due  plaintiff  under  the  coo- 
tract,  but  not  in  judgment  when 
this  action  was  commenced,  and  a 
lien  therefor  upon  the  land  in 
question  was  declared.  Held,  that 
tlie  court  having  acquired  jurisdic- 
tion, had  authority  to  render  judg- 
ments against  C.  for  such  amounts 
as  were  not  already  in  judgment, 
but  that  the  rule  which  precludes  a 
court  of  equity  from  entertaining 
jurisdiction  of  an  action  to  set 
aside  a  fraudulent  oonveyadce  at 
the  suit  of  a  simple  contract  cred- 
itor rendered  the  judgment  errone- 
ous so  far  as  it  declared  such  a  debt 
a  lien  apon  the  property.  Carpen- 
ter V.  Oebom.  553 

11.  li  seemi,  however,  that  the  ren- 
dition of  the  judgment  against  C. 
for  the  amount  unpaid,  so  far  as 
the  parties  to  this  action  are  con- 
cerned, placed  plaintiff  in  a  posi- 
tion to  enforce  it  hereafter  against 
the  real  estate  in  question.         Id. 

13.  In  an  action  to  foreclose  a  mort- 
gage, where  part  of  the  lands  coy- 
vered  by  it  are  in  another  State, 


the  court  has  power  to  decree  a 
sale  of  the  whole,  and  may  require 
the  mortgagor  to  execute  a  convey, 
ance  to  the  purchaser.  Un.  Trust 
Co.  V.  Olmsted.  729 

18.  Where  a  provision  for  a  convey- 
ance is  omitted  from  the  judgment, 
the  court  has  power  after  a  sale  to 
amend  the  judgment  by  inserting 
therein  such  a  provision.  Id. 

Where  plaintiff  succeeds  in  an 

tiction  to  have  an  equitable  lien  on  real 
esPue  declared  a  judgment,  directing 
sale  of  property  cu  in  ease  of  a  mort- 
gage, foredosure  is  proper. 

See  Perry  v.  Board  of  Missions.  99 

Court  hasno  power  to  annex  to 

an  order  reducing  a  recovery  a  con- 
dition that  it  shall  only  operate  in  case 
of  paymeiit  of  the  reduced  amount. 

See  Smith  ▼.  Dempsey.  (Jiem.)  655 


•     JUDICIAL  SALES. 

1.  The  fac(  that  a  claim  against  the 
estate  of  a  deceased  person  has 
been  presented  to  and  rejected  by 
the  executor  or  administrator,  does 
not  deprive  the  surrogate  of  juris- 
diction to  determine  the  validity  of 
the  claim  in  proceedings  instituted 
under  the  CJode  of  Civil  Procedure 
(B§  2750,  et  seq.)  upon  petition  of 
the  creditor  to  sell  the  real  estate 
of  the  deceased.  The  surrogate 
has  jurisdiction  in  such  a  proceed* 
ing  to  determine  the  validity  of  all 
claim.s  upon  the  estate  which  are 
not  already  liens  upon  the  real 
property,  as  well  that  of  the  pe- 
titioning creditor  as  of  other  credit- 
ors.   In  re  Hdxtun.  167 

2.  The  final  order  of  confirmation  of 
sale  in  a  partition  suit  has  the 
force  and  effect  of  a  judgment 
which  binds  the  parties,  where 
there  is  complete  jurisdiction, 
whatever  errors  or  irregularities 
may  have  preceded  it.  (2  R.  S. 
827,  ^§  60,  61;  Code  of  Ov.  Pro., 
§§  1567.  1577.)    WoodhuU  v.  Little. 

165 

8.  Accordingly  held,  that  an  omission 
from  a  referee's  advertisement  of 
sale  of  a  portion  of  the  lands  em- 


INDEX. 


807 


braced  in  the  action  and  directed 
to  be  sold  by  tbe  judgment  did  not 
vitiate  a  sale  by  the  referee  of  the 
omitted  portion,  where,  upon  mo- 
tion made,  on  due  notice  to  all  the 
parties  interested,  the  sale  was  con- 
firmed; and  that  the  irregularity 
was  not  a  defect  in  the  title  ac- 
quired on  such  sale.  Id, 


JURISDICTION. 

1.  As,  at  the  time  of  the  adoption  of 
the  amended  judiciary  article  of 
the  State  Constitution  (Art.  6),  the 
Superior  Court  of  the  city  of  New 
York  had,  within  its  territorial 
limits,  general  jurisdiction  in 
equity  co-equal  with  that  of  the 
Supreme  Court,  the  provision  of 
the  Code  of  Civil  Procedure  (§  263, 
subd.  5),  which  purports  to  confine 
that  jurisdiction,  in  actions  by 
judgment  creditors,  to  actious  on 
its  own  judfirments,  is  inoperative 
and  void.     Popflnger  v.  Tutte,    38 

2.  An  objection  to  the  jurisdiction  of 
said  Superior  Court  is,  under  the 
Code  of  Civil  Procedure  (§  266). 
matter  of  defense,  and  is  waived 
by  defendant's  appearance,  unless 
pleaded.  Id. 

8.  The  fact  that  a  claim  against  the 
estate  of  a  deceased  person  has 
been  presented  to  and  rejected  by 
the  executor  or  administrator,  does 
not  deprive  the  surrogate  of  juris- 
diction to  determine  the  valid- 
ity of  the  claim  in  proceedings  in- 
stituted under  the  Code  of  Civil 
Procedure  (§§  2750  ei  seq,)  upon  pe- 
tition of  tbe  creditor  to  sell  the 
real  estate  of  the  deceased.  The 
surrogate  has  jurisdiction  in  such 
a  proceeding  to  determine  the 
validity  of  all  claims  upon  the  es- 
tate which  are  not  already  liens 
upon  the  real  property,  as  well 
that  of  the  petitioning  creditor  as 
of  other  creditors.    In  re  Haxtun. 

167 

4.  In  an  action  by  the  owner  of  a 
patent  right  against  a  licensee, for  a 
oreacb  of  a  contract  to  pay  royal- 
ties, a  State  court  has  no  jurisdic- 
tion to  restrain  the  defendant  pen-' 
dente  lite  from  manufacturing  or 


selling  the  patented  article;  this 
is  within  the  exclusive  jurisdiction 
of  the  Federal  courts,  ff.  8.  Mfg. 
Co.  V.  Beinoehl,  167 

Supreme  Court  has  no  power 

to  reverse  judgment  of  County  Court 
on  ground  of  excessive  damages,  or  to 
review  an  order  of  the  Countu  C'mrt 
denying  motion  for  a  new  trial  oil, 
that  ground. 

See  Reiiley  ▼.  President,  etc.,  D.  4t 
H.  Co.  883 

Court  has  no  power  to  annex 

to  an  order  reducing  a  recovery,  a 
condition  that  it  shall  only  operate  in 
case  of  payment  of  the  reduced 
amount. 

See  Smithy.  Dempsey.  (Man.)  655 

«— —  When  proceedings  to  condemn 
lands  for  railroad  purposes  u>ere  insti- 
tuted under  a  contract  between  tlie  par- 
ties which  ded^ires  the  principles  by 
which  the  commissioners  are  to  be  gov- 
erned in  making  the  appraisement,  the 
court  has  no  power  to  terminate  tlie 
proceedings  or  require  them- to  be  con- 
ducted on  different  principles,  fUso 
were  apprehendve  that  ofwa/rd  of  com- 
missioners wiU  be  excessive  does  not 
justify  an  order  retraining  tham 
from  making  a  report,  _ 

SeelnreN,  F.,  L.  A  F.  E. B.  Co. 
(Mem.)  704 

JURORS. 

Competency  of  jurors  on  crim- 
inal trial. 
See  People  v.  Clark,  (Mem.)      735 


JURY. 

1.  The  existence  in  the  mind  of  a 
person  of  an  abstract  opinion  as  to 
the  propriety  or  impropriety  of  a 
certain  defense  in  cases  theretofore 
coming  to  his  knowl^ge  does  not 
necessarily  disqualify  him  from 
sitting  as  a  juror  in  another  case 
where  such  defense  is  intended  to 
be  made  ;  it  furnishes  no  evidence 
or  presumption  that  he  has  any 
prejudice  or  bias  against  the  de- 
fense when  honestly  interposed. 
People  V.  Carpenter.  288 
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2.  On  the  trial  of  an  indictment  for 
murder  wherein  the  defense  was 
insanity,  a  person  called  as  a  jaror, 
after  haying  stated  under  oath 
that  he  was  unbiased  in  the  pres- 

,  ent  case  and  had  no  opinion  as  to 
the  guilt  or  innocence  of  the  de- 
fendant, testified,  that  if  the  de- 
fense of  insanity  was  interposed 
he  would  haye  a  prejudice  against 
it,  adding  "  m^  answer  only  im- 
plies that  I  belieye  the  defense  of 
insanity  has  been  misused  and 
abused.  I  am  not  prej  udieed  against 
a  person  who  is  insane.  It  is  a 
prejudice  against  sham  defenses." 
Also,  that  he  did  not  think  it  would 
control  or  influence  his  judgment 
against  the  defense.  Beld,  the 
incompetency  of  the  juror  was  not 
successfully  established.  Id. 

8.  Another  juror,  after  he  had  testi- 
fied that  he  would  go  into  the  jury> 
box  with  a  bias  against  the  defense 
of  insanity,  testified,  that  notwith- 
standing this,  if  accepted  as  a 
juror,  he  thought  he  oonld  so  di- 
yest  his  mind  of  the  *'  opinion  as 
to  recfeiye  and  consider  the  eyi- 
dence  without  any  bias  or  opinion 
against  the  prisoner."  adding,  **  I 
haye  an  opinion  amnst  the  misuse 
of  Insanity."  Hdd,  that  the  juror 
was  properly  held  competent.    Id, 

4.  The  two  jurors  were  challenged 
peremptorily  by  defendant.  When 
the  panel  was  completed  he  still 
had  the  right  to  fourteen  peremp- 
tory challenges.  Held,  that  the 
determination  of  the  court  as  to  the 
competency  of  the  jurors,  eyen  if 
erroneous,  could  not  haye  injured 
tlie  prisoner,  and  so  was  not  a 
ground  for  reyersal.  Id, 

5.  The  court,  at  the  outset  of  the 
trial,  gaye.  notice  that  he  should 
require  tlie  defendant  to  make  such 
peremptory  challenges  as  he  de- 
sired to  each  juror  as  he  was  called 
and  examined,  and  before  he  was 
sworn  indiyidually.  Each  of  the 
jurors  were  examined  and  accepted 
by  both  parties  before  he  was 
sworn.  A  peremptory  challenge 
to  one  of  the  jurors  was  inter- 
posed  by  defendant's  counsel  after 
the  juror  had  been  indiyidually 
sworn  and  the  panel  completed, 


bat  before  they  had  been  sworn  in 
a  body  as  a  completed  panel.  The 
court  rejected  the  challenge.  Held 
no  error,  (CSode  of  Crim.  Pro., 
§  869.)  Id, 

6.  There  is  no  rule  of  practice  which 
requires  the  court  on  a  criminal 
trial  to  postpone  the  swearing  of 
the  jury  until  the  panel  is  com- 
pleted ;  it  is  within  the  discretion 
of  the  court  to  determine  the  prac- 
tice, and  the  prisoner's  legal  rights 
are  not  impaired,  if,  after  he  has 
been  allowed  a  fair  opportunity  to 
interpose  a  peremptory  challenge 
to  a  proposed  juror,  he  is  not  per- 
mitted the  further  exercise  of  the 
right  by  the  administration  of  the 
oftth.  Id, 


•JUSTICE  OF  THE  PEACE, 

1.  An  action  for  damages  at  the  suit 
of  an'indiyidual  is  not  maintain- 
able  against  a  justice  of  the  peace, 
because  of  his  failure  to  render 
judgment  in  an  action  tried  before 
him  within  four  days  after  its  final 
submission.    JBvarts  v.  Kiehl,   ^96 

2.  As  to  whether,  where  it  appears 
that  the  justice  in  fact  decided  the 
case  but  omitted  to  enter  it  in  his 
docket  within  the  four  days,  he 
would  be  liable,  ,qu€Bre.  Id, 


LACHES. 

It  is  in  the  discretion  of  the  oonrt  to 
deny  a  motion  for  restitution  on 
aocounf  of  delay,  and  where  it  does 
not  appear  that  its  discretion  was 
abused  in  refusing  to  deny  on  that 
ground,  its  order  is  not  reyiewable 
here.  Market  Nat,  Bk,  v.  Pae, 
Nat,  Bk.  464 

In  discretion  of  surrogate  to 

deny  motion  to  set  <md$  because  of 
mistake,  a  surrogate's  decree,  on 
ground  of  laches. 

See  In  re  Deyo.    {Mem.)  724 


LANDLORD  AND  TENANT, 
gee  Lease. 
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LARCENY. 

1.  Where  the  owner  of  personal 
property  intrusts  it  to  another,  to 
procure  a  loan  thereon,  and  the 
latter  procures  the  loan  as  author- 
ized, his  omission  to  account  for  or 
appropriation  of  the  proceeds  of 
the  loan  will  not  sustain  an  indict- 
ment against  him  for  larceny  of 
the  property.      People  v.  Cruger. 

2.  Where,  therefore,  upon  the  trial 
of  an  indictment  for  larceny  of  a 
diamond  pin,  there  was  evidence 
tending  to  show  that  the  prosecu- 
tor  delivered  the  pin  to  defendant 
to  procure  a  loan  thereon,  and  that 
defendant  did  do  so,  Tield,  a  refusal 
of  the  court  to  charge  the  jury  that 
if  they  helieve  the  complainant 
was  authorized  to  and  did  procure 
a  loan  upon  the  pin,  as  authorized, 
they  could  not  convict  nnder  the 
indictment,  was  error.  Id, 


LEASE. 

1.  The  department  of  docks  of  the 
city  of  New  York  leased  to  plain- 
tiff for  a  term  of  years  the  right 
to  collect  wharfage  at  a  pier  iu 
said  city.  The  de[>artment  was  to 
make  such  repairs  as  it  deemed 
necessary  prior  to  the  commence- 
ment of  the  term,  "or  as  soon 
thereafter  as  practicable."  the 
premises  to  be  taken,  however,  in 
tlie  condition  they  were  at  the 
commencement  of  the  term;  and 
it  was  agreed  that  no  claim  should 
be  received  or  considered  by  the 
deportment  *'  for  loss  of  wharfage 
or  otherwise  ♦  •  ♦  consequent 
upon  the  premises  being  occupied 
for  repairing  or  dredging  pur- 
poses." The  department  occupied 
and  had  possession  of  the  pier  in 
making  repairs  for  about  six  weeks 
after  the  commencement  of  the 
term.  In  an  action  wherein  plain- 
tiff sought  to  be  allowed  for  rent 
paid  in  advance  for  the  period  the 
pier  was  thus  occupied,  held,  that 
as  no  provision  was  made  for  the 
suspension  of  rent  while  repairs 
were  being  made,  plaintiff  was  not 
entitled  to  any  deduction.  Mc- 
Clendhan  v.  Mayor,  etc.  75 
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3.  The  lease  provided  that  if  the 
department  desired  during  the 
term  to  occupy  for  its  own  use  all 
or  any  part  of  the  premises,  'or 
should  conclude  to  change  the  bulk* 
head  line,  it  could  do  so,  and  plain- 
tiff, on  being  served  with  a  written 
demand,  would  vacate  the  whole 
premises  or  the  portion  demanded, 
in  case  of  a  temporary  occupation 
of  a  portion  or  the  whole  hj  the 
lessor  as  so  authorized,  it  was 
agreed  that  a  reasonable  deduction 
should  be  made  in  the  rent.  Meld, 
that  these  provisions  had  no  refer- 
ence to  an  occupation  for  repairs. 

Td, 

8.  S.  and  the  F.,  N.  S.  &  C.  R.  R. 
Co.  entered  into  a  contract  by 
which  S.  leased  a  railroad  owned 
by  him  to  the  company  for  a  term 
of  fifty  years  at  an  annual  rental 
of  a  specified  percentage  upon  the 
agreed  cost  of  the  road.  The  con- 
tract contained  the  ordinary  cove- 
nant for  the  surrender  of  the  de- 
mised premises  at  the  end  of  the 
term,  subject,  however,  to  certain 
other  provisions,  in  substance  aa 
follows:  The  lessee  covenanted  at 
the  end  of  the  term  to  pay  to  the 
lessor  the  principal  sum  expended 
by  Iiim  upon  the  road,  and  rent  to 
continue  until  such  payment,  ajid 
then  to  cease.  Upon  such  payment 
being  made  it  was  stipulated  that 
the  company  should  be  vested  with 
the  fee  of  the  road  and  appurte- 
nances, and  that  the  contract 
should  thereupon  be  deemed  a 
SttfiQcient  grant.  The  contract  con- 
tained the  usual  provisions  for  re- 
entry for  non-payment  of  rent  or 
breach  of  other  covenants  by  the 
lessee.  The  said  company  as- 
signed the  contract  to  another 
railroad  corporation,  which  leased 
to  the  defendant  all  the  property 
covered  by  the  contract  for  the 
term  of  ninety  .nine  years,  at  a  dif- 
ferent rent  from  that  reserved  in 
the  original  lease,  and  with  a  pro- 
vision for  reentry  and  a  covenant 
to  surrender  at  the  end  of  the 
term.  In  an  action  by  the  devisee 
of  S,  to  recover  rent,  held  (Finch, 
J.,  dissenting),  that  the  lease  to 
defendant  operated,  as  between  it 
and  S.  or  his  devisee,  as  an  assign- 
ment of  the  entire  term  fixed  by 
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the  orif^inal  contract,  and  tbns  es- 
tablished a  privity  of  estate  be- 
tween S.  and  defendant  which 
rendered  the  latter  liable;  that  the 
agreement  to  transfer  the  fee 
did  not  merge  the  fifty  years'  term 
or  prevent  the  relation  of  land- 
lord and  tenant  subsisting  during 
its  continuance ;  as  by  the  terms 
of  said  agreement  the  payment  of 
the  purchase-price  at  the  end  of 
that  term  is  made  a  condition  pre- 
cedent to  the  vesting  of  the  fee  in 
the  lessee,  and  so  the  contract  was 
not  a  present  sale  of  the  fee,  but 
simply  for  a  sale  to  take  place  in 
futuro,    Stewa/rt  v.  L,  L  B.  B.  Co. 

601 

4.  Where  a  lessee  parts  with  his 
whole  term  or  interest  as  lessee,  or 
malies  a  lease  for  a  period  exceed- 
ing his  whole  term,  it  will,  as  to 
the  landlord  amount  to  an  assign- 
ment  of  the  lease,  and  its  character 
as  such  is  not  destroyed  by  the 
reservation  therein  of  a  new  rent 
to  the  assignor  with  a  power  of  re- 
entering for  non-payment,  or  by  its 
assumption  of  the  character  of  a 
sub-lease  ;  and  the  assignee,  so  long 
as  he  continues  to  hold  the  estate, 
is  liable  directly  to  the  landlord 
on  all  covenants  in  the  original 
lease  which  run  with  the  land,  in- 
cluding the  covenant  to  pay  rent. 

Id- 

6.  An  estate  to  arise  in  future  can- 
not be  tacked  on  to  the  estate  of  a 
lessee  who  has  assigned  his  whole 
term,  so  as  to  create  a  reversion  in 
him  and  establish  the  relation  of 
landlord  and  tenant  between  him 
iund  his  assignee,  so  far  as  strictly 
reversionary  rights  are  concerned, 
or  prevent  that  relation  from  exist- 
ing between  the  assignee  and  the 
original  landlord.  Id, 

LEGACIES. 

A  provision  in  the  will  of  D.,  af- 
ter a  gift  to  his  daughter  E.  of 
$25,000,  contained  this  :  "  And  do 
order  and  direct  that  |8.000  of 
said  sum  be  paid  over  to  her  son, 
Theodore  B.  Mead,  when  he  shall 
arrive  at  the  age  of  twenty-one 
years."      Eeld,  that  the  will  au- 


thorized and  by  necessary  implica- 
tion required  the  executor  to  pay 
over  the  whole  of  $25,000  to  E., 
and  constituted  her  a  trustee  for 
her  son,  Uf  pay  him  out  of  the 
principal  the  sum  of  $8,000  at  his 
majority.    In  re  Denton.  2O0 


LIBEL. 

1.  An  action  for  libel  is  maintidn- 
able  against  a  joint-stock  com- 
pany, which  publishes  a  newspaper 
in  which  the  libel  is  contained. 
Van  Aemam  v.  Bleistein.  355 

2.  It  eeenu  the  officers  of  the  com- 
pany, or  the  publishers  or  editors 
employed  by  it,  have  the  same 
power,  when  acting  in  the  scope  of 
their  authority  to  bind  ihe  com- 
pany and  all  the  associates,  which 
an  ordinary  partner  has  to  bind  the 
firm  and  his  copartners.  Id. 

3.  In  such  an  action  the  alleged  li- 
belous article,  which  was  pub- 
lished at  a  time  when  plaintiff  was 
a  candidate  for  an  office,  charged 
him  with  mal  and  corrupt  conduct 
as  commissioner  of  pensions,  wliich 
office  he  had  previously  held.  At 
the  conclusion  of  the  trial  defend- 
ant's counsel  stated  that  it  was  not 
claimed  on  the  part  of  the  defen.^ 
that  there  was  any  thing  wrong  in 
pi ian tiffs  conduct  in  the  pension 
office.  Plaintiffs  counsel  there- 
upon rested  ancl  the  court  charged 
that  there  must  be  a  {verdict  for 

{>laintifiP  for  nominal  damages  at 
east.  Defendant  bad  previously 
moved  for  a  nonsuit,  but  not  upon 
the  ground  that  there  was  no  evi- 
dence of  malice.  Defendant's  coun- 
sel excepted  to  the  charge,  and 
sought  to  sustain  the  exception 
here  upon  the  ground  that  the 
question  of  malice  should  have 
been  left  to  the  jury.  Held,  that 
the  objection  came  too  late;  that 
if  defendant  had  desired  to  go  to 
the  jury  on  that  xx>int,  he  should 
have  made  the  requst,  or  should 
have  stated  the  ground  of  excep- 
tion to  the  charge  at  a  time  when 
it  would  have  been  in  the  power  of 
the  court  to  correct^  it,  in  the  re- 
spect complained  of.'  Id. 
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LIEN. 

The  Diocesan  Gonrention  of  the 
Protestant  Episcopal  Ohnrch  of 
the  Diocese  of  Alhanj  appointed  a 
committee  to  take  steps  for  pro- 
caring  a  residence  for  the  bishop 
of  the  diocese.  Plaintiff,  ander 
the  advice  of  the  bishop,  and  with 
the  consent  of  the  committee,  par- 
chased  certain  premises  for  the 
purpose  specifiea;  and  at  the  re- 
quest of  the  bishop  commenced 
making  necessary  repairs  and  im- 
proyements.  At  the  annual  meet- 
ing of  the  convention  in  1870  the 
committee  made  a  report  stating 
the  fact  as  to  the  purchase,  and 
referring  to  the  repairs  and  im- 
provements, which  was  adopted, 
and  a  resolution  passed  directing  a 
transfer  of  the  title  to  the  property 
to  defendant,  to  be  held  and  used 
as  a  residence  for  the  bishop,  and 
authorizing  and  directing  defend- 
ant to  execute  a  bond  and  mort- 
gage thereon  to  secure  the  payment 
of  a  prior  mortgage,  and  "  of  the 
sum  advanced  for  the  repairs  and 
fitting  up  of  the  same  for  the 
Episcopal  residence."  Defendant, 
by  its  charter,  Is  authorized  to 
take  and  hold  property  used  for 
diocesan  purposes,  ana  is  made 
"  subject  to  the  directions  and  in- 
structions which  shall  be  given  to 
it  by  the  said  convention."  (Chap. 
13,  Laws  of  1870.)  At  the  time  of 
the  passage  of  the  resolution  the 
work  of  repair  was  in  progress, 
but  only  a  small  portion  thereof 
had  been  paid  for.  Plaintiff  went 
on  and  completed  the  work,  ad- 
vancing the  money  to  pay  for  the 
same.  The  premises  were  con. 
veyed  to  defendant  as  directed, 
and  at  a  regular  meeting  of  the 
board  a  resolution  was  passed  ac- 
cepting the  conveyance,  and  di- 
recting the  execution  of  a  bond  and 
mortgage  for  a  sum  specified,  to 
be  applied  to  the  payment  of  the 
prior  mortgage,  and  the  expenses 
of  the  repairs  and  improvements. 
This  was  done,  and  the  moneys 
realized  thereon  were  applied  as 
directed,  but  were  iusu&cient  to 
pay  the  whole  amount  so  ad- 
vanced by  the  plaintiff.  Meld, 
that  plaintiff  was  entitled  to  a  lien 


in  the  nature  of  a  mortgage  upon 
the  premises  for  the  balance,  both 
because  of  the  special  agreement 
embodied  in  the  resolution  of  the 
convention,  and  under  the  general 
doctrine  of  equity,  which  gives  a 
right  equivalent  to  a  lien,  when  the 
rights  of  parties  cannot  be  other- 
wise secured :  that  the  said  reso- 
lution was  not  limited  to  the  sums 
already  advanced,  but  included  as 
well  all  subsequent  advances  for 
the  purposes  specified  ;  also,  that 
in  an  action  to  have  an  equitable 
lien  declared,  a  judgment  directing 
a  sale  of  the  property,  as  in  case 
of  a  mortgage  foreclosure,  was 
proper.    Perry  v.  Bd,  of  Mmhns. 
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LiraTATION  OP  ACTIONS. 

1.  As  against  a  mortgagee  of  a  lease- 
hold Interest,  who  is  not  in  posses- 
sion of  the  demised  premises,  to 
set  the  six  months  statute  of  limi- 
tations running  (2  R.  S.  506,  §  35), 
and  cut  off  his  right  to  redeem,  the 
execution  of  a  writ  of  possession, 
issued  in  an  action  of  ejectment 
brought  by  the  landlord  because 
of  non-payment  of  rent,  must  be 
an  '  open,  visible  and  notorious 
change  of  possession ;  a  merely 
nominal  and  secret  execution  of 
the  writ  is  not  sufiftcient.  Newell 
V.  WJdgham,  20 

2.  The  six  months  limitation  within 
which  an  action  must  be  brought 
against  an  executor  or  administra- 
tor upon  a  claim  rejected  by  him 
(2  R.  S.  89,  §  88),  does  not  apply  to 
a  claim  presented  and  rejected  be- 
fore the  amendment  of  the  statute 
in  1882  (Chap.  399,  Laws  of  1882), 
where  no  notice  to  creditors  was 
ever  published  bv  the  executor  or 
administrator,     tn  re  Haxtun.  157 

8.  Defendant,  at  Vienna,  Austria, 
where  he  resided,  accepted  a  bill 
of  exchange,  dated  May  1,  1873, 
payable  three  months  from  date. 
Soon  after  he  absconded,  coming  to 
New  York  in  July  of  that  year, 
where  he  has  since  resided,  bear- 
ing a  fictitious  name,  assumed  for 
the  purpose  of  concealing  himself 
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from  his  craditora.  Plaintiff  din. 
covered  liim  in  April,  1883,  de- 
xnanded  payment  of  the  biil,  and, 
upon  hie  refusal,  brought  suit 
upon  the  acceptance.  HM,  that 
the  action  was  barred  by  tbe  stat- 
ute of  limitations ;  that  the  case 
was  not  within  any  of  the  statu- 
tory  exceptions.  (Code  of  Civ. 
Pro.,  §401.)  Bngely.  FUeher.    400 

4.  The  plain  language  of  the  stat- 
ute may  not  be  perverted  to  rem- 
edy the  hardship  or  injustice  of 
any  particular  case.  Id. 

5.  The  complaint  in  this  action  set 
up  a  copartnership  agreement  be- 
tween the  parties,  under  seal,  bear- 
ing date  April  22,  1869,  which  con- 
tained a  covenant  "  that  all  Iosbhs 
happening  to  said  firm  *  *  * 
and  all  expenses  of  the  business 
shall  be  borne  by  the  said  parties 
in  equal  proportion."  The  com- 
plaint then  alleged,  in  substance, 

'  th^  expiration  of  the  partnership 
agreement;  an  application  of  all 
its  property  and  assets  to  the  pay- 
ment of  its  debts  ;  that  the  busi- 
ness had  resulted  in  large  los.ses, 
which  had  been  paid  by  plaintiff, 
and  that  defendant  had  failed  to 
pay  his  one-half  of  the  losses  and 
expenses.  An  accounting  and  pay- 
ment of  said  one-half  was  de- 
manded. The  defendant  pleaded 
the  statute  of  limitations.  Held, 
that  the  action  was  upon  a  sealed 
instrument  within  the  meaning  of 
said  statute  (Code  of  Civ.  Pro., 
§  881) ;  not  an  equitable  action  for 
contribution  merely  ;  and  so  that 
the  twenty  years  limitation  ap- 
plied.    DiHiuUe  V.  Sdey.  428 

6.  Plaintiff  made  a  demand  upon  de- 
fendant's treasurer  for  the  pay- 
ment  of  an  indebtedness  due  from 

•  the  defendant  to  him  for  work  and 
;  labor.  This  the  treasurer  refused 
unless  plaintiff  would  consent  to 
deduct  from  the  sum  due  him  the 
amount  of  an  illegal  assessment 
upon  his  property,  which  assess- 
ment had  been  set  aside.  Plaintiff 
consented  to  accept  such  balance, 
which  was  paid  to  him.  In  an  ac- 
tion brought  more  than  six  years 
thereafter,  in  .form  to  recover  back 
the  amount  so  deducted,   as  for 


money  had  and  received  by  plain- 
tiff  for  defendant,  AeM,  that  plain- 
tiff's only  cause  of  action  was  for 
the  balance  of  the  original  in- 
debtedness, which  was  not  dis- 
charged by  the  action  of  the  treas- 
urer, but  was  barred  by  the  stat- 
ute  of  limitations.  Briindape  v. 
Va.  Pt,  Chester.  494 

When  averments  in  ansneer  in- 
sufficient to  raise  the  bar  of  the  statute 
of  limitfUion, 

See  lUmbeY.  i\r.  F.,  0,  d  W.B,  Co. 

(Mem,)  721 

MANDAMUS. 

1.  Where,  upon  motion  for  a  man- 
da/muSt  opposing  affidavits  are  read, 
which  conflict  with  the  averments 
in.  the  moving  affidavits,  and  not- 
withstanding  this  the  relator  de- 
mands  a  peremptory  writ,  it  is 
equivalent  to  a  demurrer,  and  the 
question  as  to  the  right  to  the  writ 
must  l>e  determined  upon  the  as- 
sumption that  the  averments  of  the 
opposing  affidavits  are  true.  Peofie, 
ez  ret,  v.  CromteeU.  477 

2.  M.  &  Co.  were  the  legal  deposita. 
ries  of  the  moneys  of  the  county  of 
W.,  applicable  to  the  payment  of 
its  bonded  indebtedness,  and  had 
been  put  in  funds  by  defendant, 
the  county  treasurer,  to  pay  the 
coupons  for  interest  on  its  bonds. 
The  relator  held  and  presented  to 
M.  &  Co.  certain  of  said  coupons, 
and  upon  being  asked  as  to  the 
manner  of  payment  desired,  re- 
quested a  draft  for  the  amount. 
Thereupon  M.  &  Co.  delivered  to 
it  their  sight  draft  on  a  New  York 
bank  for  the  amount,  and  the  re. 
lator  surrendered  the  coupona, 
which  were  immediately  charged 
to  the  defendant's  account  as  paid, 
and  were  afterward  delivered  up 
to  him.  At  the  time  of  the 
transaction  M.  &  Co.  were  inkoU 
vent,  but  had  on  hand  money  suffi- 
cient, and  would  have  paid  the 
coupons  in  currency  bat  for  the 
election  of  the  relator  to  take  a 
draft.  The  draft  was  presented 
and  protested  for  non-acceptanoe 
and  non-payment,  M.  &  Co.  having 
failed  meanwhile.    EeUd^  that  the 
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relator  was  not  entitled  to  a.per- 
emptory  ^nandamus  reqairing  de- 
fendant  to  paj  the  coupons;  that 
the  aathority  of  M.  &  Co.  was 
limited  to  payment,  and  the  relator 
having  accepted  the  draft  in  lien 
of  money,  he  did  so  upon  his  own 
responsibility;  the  transaction  was, 
as  against  the  county,  a  payment 
and  it  was  not  chargeable  with 
the  loss.  Id, 

8.  It  seems  that  if  the  board  of  police 
commissioners  oi  New  York  city 
should  wrongfully  dismiss  a  mem- 
ber  of  the  force  because  of  an 
alleged  conv1ctii>n  of  a  crime,  he 
would  have  his  remedy,  by  man- 
damus,  for  restoration.  People^  ex 
rel,  Kopp,  V.  French.  683 

4.  An  appeal  to  this  court  from  a>^ 
order  of  General  Term  reversing 
a  judgment  of  Special  Term  and 
granting  a  new  trial  after  trial  o' 
issues  of  fact  in  maiidtimus  pro- 
ceedings, is  not  an  appear  from  an 
.  order  included  in  tlie  provisions  of 
the  Code  of  Criminal  Procedure 
(§  192)  authorizing  appeals  from 
certain  orders  to  be  put  on  tlie 
motion  calendar  and  heard  as  mo- 
tions ;  it  should  be  placed  upon  tlie 
general  calendar.  PeopiUy  ex  rel, 
V.  Laidlaw.  688 


MARRIED  WOMEN. 


See  Husband  and  Wifb. 


MASTER  AND  SERVANT. 

TJie  use  of  a  dangerous  ma- 

thine  in  a  useful  and  productive  husi- 
ness  does  not  alone  render  an  em- 
ployer liable  under  the  act  (Chap.  123. 
Laws  of  1876),  for  injuries  occasioned 
thereby  to  an  infant  employe.  Negli- 
gence must  be  shown. 

See  Hayes  v.  B.  <£•  2>.  3f.  Co.  (Mem.) 

648 

—^Suffldeney  of  evidence  to  justify 
findings  of  fraudulent  conversion  oy 
employe  of  money  belonging  to  his 
employer. 

See  N,  T.A  B.  F.  Co.  v.  Moore, 
(Mem,)  667 


MONEY    HAD    AND    RECEIVED. 

Plaintiff  made  a  demand  upon  de- 
fendant's treasurer  for  tlie  pay- 
ment of  an  indebtedness  due  from 
the  defendant  to  him  for  work  and 
labor.  This  the  treasurer  refused 
unless  plaintiff  would  consent  to 
deduct  from  the  sum  due  him  the 
amount  of  an  illegal  assessment 
upon  his  property,  which  assess- 
ment had  been  set  aside.  Plaintiff 
consented  to  accept  such  balance, 
"which  was  paid  to  him.  In  an  ac- 
tion brought  more  than  six  years 
thereafter,  in  Torm  to  recover  back 
the  amount  so  deducted,  as  for 
money  had  and  received  by  plain- 
tiff for  defendant,  held,  that  plain- 
tiffs only  cause  of  action  was  for 
the  balance  of  the  original  indebt- 
edness, which  was  not  diflcharged 
by  the  action  of  the  trf^asurer,  but 
was  barred  by  the  statute  of  limi- 
tations.    Brundage  v.  Vil,  P,  0, 

494 

When  a  married  woman  who 

has  assigned  policy  issued  for  her 
benefit  on  life  of  her  husband,  may 
maintain  action  as  for  money  had 
and  received,  to  recover  of  assignee 
amount  received  by  him  on  surrender 
of  policy. 

See  Frank  v.  M,  L,  Ins.  Co.      266 


MORTGAGE. 

1.  C.  executed  to  plaintiff  a  bond 
and  mortgage  dated  July  15,  1882. 
nominally  to  secure  the  payment 
of  $27,000  on  demahd.  It  appeared 
they  were  in  fact  fr'weti  to  secure 
advances  to  be  thereafter  made 
under  a  contract  of  the  Bame  date 
between  the  parties,  by  which 
plaintiff  agreed  to  loan  C.  $27,000 
"provided  he  forthwith  erect" 
three  houses  on  the  mortgaged 
premipes,  the  money  to  be  ad- 
vanced in  specified  sums  as  the 
work  progressed,  the  whole  of 
which  was  to  be  done  within  a  year. 
If  C  proceeded  with  the  work  so 
as  to  be  entitled  to  the  first  ad- 
vance within  ninety  days  from  the 
date  of  the  agreement  and  to  each 
subsequent  advance  in  like  time 
after  the  preceding  one,  it  was 
agreed  that  no  demand  should  be 
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made  for  payment  until  ninety 
days  after  0..  nad  become  entitled 
to  tlie  last  advance  Prior  to  No. 
vember,  1883,  plaintiff  advanced 
$11,500  under  the  contract.  On 
November  fourth,  C.  abandoned  his 
contract  leaving  the  houses  in  an 
unfinished  condition,  and  made  a 
general  assignment  for  the  benefit 
of  creditors.  In  an  action  to  fore- 
close tlie  mortgage,  commenced 
November  28. 1882,  held,  that  when 
G.  abandooed  the  contract,  plaintiff 
was  discharged  from  all  obliga* 
tions  either  to  advance  further 
sums  or  to  delay  foreclosure,  and 
that,  therefore,  the  action  was  not 
prematurely  brought;  also  that  a 
demand  was  not  necessary  before 
bringing  suit.    Ferris  v.  Spooner. 

10 

2.  As  against  a  mortg^agee  of  a  lease- 
hold interest,  who  is  not  in  pos- 
session of  the  demised  premises, 
to  set  the  six.  months  statute  of 
limitations  running  (2  R.  S.  506, 
^  35),  and  cut  off  his  right  to  re- 
deem, the  execution  of  a  writ  of 
possession,  issued  in  an  action  of 
ejectment  brought  by  the  landlord 
because  of  non-payment  of  rent, 
muRt  be  an  open,  visible  and  notori- 
ous change  of  possession;  a  merely 
nominal  and  secret  execution  of 
the  writ  is  not  sufficient.  Newell 
V.  Whigham.  20 

8.  A  first  mortgage  upon  the  prop- 
erty of  defendant,  Tlie  St.  L.,  A.  & 
T.  H.  R.  R.  Co.,  contained  provis 
ions  to  the  effect  that  twice  a  year, 
out  of  any  surplus  of  net  earnings, 
the  company  should  pay  to  tlie 
trustees  $13,500  as  a  sinking  fund 
for  the  redemption  of  the  bonds 
secured,  with  which  and  the  accu- 
mulation of  interest  thereon  the 
trustees  were  required  to  purchase 
outstanding  bonds  so  long  as  tliey 
could  be  purchased  at  not  more 
than  ten  per  cent  above  par;  the 
bonds  so  purchased  were  directed 
to  be  deposited,  but  it  was  provided 
that  they  should  remain  in  force 
and  interest  be  paid  thereon  by  the 
company,  the  amount  thereof  to  be 
added  to  the  capital  of  the  sinking 
fund  and  invested  in  the  purchase 
of  other  bonds.  In  case  of  inability 
to  purchase  said  bonds  at  the  pre- 


scribed rate  it  was  provided  that 
the  sinking  fund  on  hand  should 
remain  at  interest  until  the  author- 
ized purchases  could  be  made,  and 
that  "  no  further  payments  shall 
be  payable  to  the  said  sinking  fund 
till  the  money  so  remaining  in  the 
said  fund  can  l>e  used  in  purchas- 
ing said  bonds  •  •  •  when 
such  payments  of  $12,500,  semi- 
annually,  shall  be  resumed."  The 
price  of  said  bonds  having  gone 
above  the  permitted  purchase-price 
the  semi-annual  payments  were 
discontinued,  but  the  company  pro- 
posed to  continued  the  payment  to 
the  trustees  of  interest  on  the  bonds 
then  held  by  the  sinkinf;  fund.  In 
an  action  to'restrain  such  payment, 
held,  that  conceding  the  bonds  so 
held  ceased  upon  their  purchase  To 
constitute  any  part  of  the  corporate 
debt,  the  duty  of  continued  pay- 
ments of  interest  as  contributions 
to  the  sinking  fund  was  cnntinu€Hl, 
and  was  not  affected  by  the  provis- 
ion  quoted,  which  applied  simply 
to  the  regular  semi-annual  pay* 
ments;  and  that,  therefore,  the 
action  was  not  maintainable.  WUdJt 
V.  8t.  L.,  etc.,  R,  R.  Go.  410 

ExUnMon  of  time  of  payment 

of  an  indebtedneee  a  eufficienl  eonsid- 
eration  for  a  Tonrtgage  given  by  a 
third  person  as  4;ollateral  securUy. 

See  Maelaren  v.  Percival.     (Mem.) 

675 

See  Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  Jt  seems  the  denial  by  a  trial  court 
of  an  application  to  postpone  or 
put  off  a  trial  is  proper  for  consid- 
eration on  motion  of  a  new  trial, 
and  by  the  General  Term  on  ap- 
peal from  order  denying  such  a 
motion,  it  is  not  the  subject  of  an 
exception  or  available  upon  appeal 
to  this  court.     Smith  v.  Alker.    87 

2.  In  an  action  of  ejectment  plaintiff 
moved  for  the  appointment  of  a 
receiver  of  the  rents  and  profits  of 
the  land  in  question.  Defendant 
thereupon  consented  that  an  order 
"be  entered  requiring  him  to  fil« 
security  for  the  payment  of  rent 
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of  the  premises,  as  the  court  may 
direct  by  order  in  the  action."  In 
the  order  as  entered  and  in  the  con- 
dition of  the  undertaking  given 
in  pursuance  thereof,  the  word 
*'  plaintiff "  was  used  by  mistake 
instead  of  "  defendant."  The  con- 
dition reading  ''that plaintiff  will 
account  for  and  pay  over  the  rent," 
etc.  Held,  that  an  action  was 
maintainable  to  reform  the  bond 
and  to  enforce  it  as  corrected. 
CluU  V.  Knies,  377 

8.  The  order  was  also  amended  on 
motion  without  notice  to  the  sure- 
ties. Held,  that  this  was  imma- 
terial, as  it  was  not  necessary  to 
amend  the  order  in  order  to  main- 
tain the  action  for  the  reformation 
of  the  undertaking.  Alao  Jidd, 
it  was  immaterial  that  the  amended 
order  required  the  defendant  in 
the  ejectment  suit  to  file  a  new 
undertaking;  that  no  new  under- 
taking having  been  filed  the  one 
given  was  not  superseded.         Id, 

4.  After  the  collection  of  a  judgment 
in  an  action  in  the  Supreme  Court, 
it  was  vacated  by  the  General 
Term.  The  order  of  Gk»neral  Term 
was  affirmed,  on  appeal  to  this 
court.  An  order  was  entered  at 
Special  Term  on  the  remittitur, 
making  the  order  of  this  court 
that  of  the  Supreme  Court.  Held, 
that  a  motion  for  restitution  was 
properly  made  at  General  Term. 
(Code  of  Civ.  Pro..  §  1292.)  Jtfar- 
ket  Nat.  Bk.  y.  Pae.  Nat,  Bk,   464 

6.  It  is  in  the  discretion  of  the  court 
to  deny  such  a  motion  on  account 
of  delay,  and  where  it  does  not 
appear  tbat  its  discretion  was 
abused  in  refusing  to  deny  on  that 
ground,  its  order  is  not  reviewable 
here.  Id, 

6.  Prior  to  the  granting  of  such  an 
order  the  receiver  had  commenced 
an  action  against  plaintiff  to  re- 
cover the  moneys  collected,  and 
also  an  action  against  a  corporation 
from  whose  possesision  plaintiff 
took  the  property  levied  upon  and 
sold  to  satisfy  the  judgment.  The 
order  of  restitution  was  granted 
on  condition  that  these  actions 
should  be  discontinued  and    the 


taxable  costs  therein  paid  by  the 
receiver.  Heldy  that  the  pendency 
of  the  actions  did  not  preclude  the 
defendant  from  making  the  mo- 
tion,  and  it  was  within  the  discre- 
tion of  the  court  to  determine 
whether,  notwithstanding  them, 
the  motion  should  be  entertained 
and  granted,  and  as  plaintiff's 
rights  were  entirely  protected,  it 
had  no  cause  for  complaint.       Id. 

Court  has  no  power  to  annex^ 

to  an  order  reducing  a  recovei-y  a  con- 
dition that  it  s/uiU  only  operate  in  ease 
of  payment  of  the  reduced  amount, 

JSee  Smith  Y,  Dempsey.   (Mem.)  655 


MUNICIPAL  CORPORATIONS. 

1.  The  placing  of  a  stepping-stone, 
of  ordinary  size  and  proper  con- 
struction, in  a  convenient  place  at 
the  edge  of  the  sidewalk  in  front 
of  a  public  building  in  a  city,  as 
an  accommodation  to  the  public 
in  alighting  from  and  getting  into 
vehicles,  is  not  such  an  obstruction 
of  the  streets  as  will  charge  the 
municipal  corporation  with  negli. 
gence  for  allowing  it  to  remain. 
2>tt  Boi8  V.  City  of  Kingston.    219 

2.  In  an  action  against  such  a  corpo. 
ration  for  injuries  caused  by  plain- 
tiff's falling  over  such  stepping- 
stone,  held,  the  fact  that  other  per- 
sons had  been  injured  by  falling 
over  the  same  stone  did  not,  of 
itself,  establish  that  it  was  im- 
properly placed,  or  that  it  was  nec- 
essarily of  such  a  dangerous  char- 
acter as  to  require  the  interposition 
of  the  city  authorities  to  remove 
it.  Id. 

8.  A  court  of  equity  will  not  inter- 
fere by  injunction  with  a  plan  of 
improvement  adopted  in  good  faith 
by  municipal  authorities,  and 
within  the  scope  of  their  author- 
ity,  where  injury  therefrom  is 
doubtful,  eventual  or  contingent. 
To  justify  such  an  interference  it 
must  be  shown  that  injury  material 
and  actual  is  the  necessry  or  proba- 
ble result.  Morgan  v.  City  oj 
BinghanUon.  500 
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WhaifaeU  sufficient  to  charge 

eUy  with  notice  of  defect  in  sidewcUfc. 
See  Twogood  v.  Mayor,  etc         216 

See  Brooklyn  (City  of). 
Buffalo  (City  of). 
New  York  (City  of). 
YoNKBRs  (City  of). 


MURDER. 


1.  Upon  the  trial  of  ed  iDdietmentfor 
inarder  it  appeared  that  the  defend- 
ant  killed  the  deceased  with  a  knife; 
thifl  was  proved  by  witnespea  who 
saw  the  occurrence,  and  the  knife 
was  taken  from  him.  A  physician 
called  as  a  witness  for  the  prosecu- 
tion testified  that  the  wounds  were 
caused  by  a  crescent-shaped  knife; 
the  knife,  which  had  heeu  identified, 
was  then  shown  witness,  and  he  was 
asked  if  tlie  knife  shown  would 
pioduce  the  wounds  he  had  de- 
scribed.  This  was  objected  to  as  i 
incompetent,  irrelevant  and  imma< 
terial.  The  objection  was  over- 
ruled.  Held,  no  error ;  also,  that  as 
the  testimony  was  merely  cumula- 
tive on  an  uncuntro verted  point, 
it  was  harmless.  People  v.  (7ar- 
penter,  238 

2.  An  indictment  for  murder  in  the 
first  degree  contained  nine  counts; 

^  three  of  them  alleged  the  killing 
as  perpetrated  wliile  the  accused 
was  engaged  in  the  commission  of  I 
or  the  attempt  to  commit  a  felony,  | 
t.  «.,  grand  larceny.  These  were 
demurred  to  on  the  ground  that  the 
counts  did  not  contain  a  correct 
statement  of  that  offense.  They 
averred  that  the  defendant  "did 
feloniously  steal,  take,  and  carry 
away  "  certain  property,  which  was 
specifically  described,  and  its  value 
stated  at  a  sum  which  was  more 
than  $25,  and  its  ownership  was 
also  stated.  Jldd,  that  the  demur- 
rer was  properly  overruled  ;  that 
the  counts  contained  a  sufficient 
averment  of  the  crime  of  grand 
larceny.     People  v.  WiUeU.         251 

3.  The  verdict  was  a  general  one  of 
guilty.  Held,  that  as  other  counts 
in  the  indictment  were  good,  the 
conviction  must  be  sustained  even 
if  the  counts  demurred  to  were  de- 
fectiYe.  Id, 


4.  The  ordinary  common-law  oonnts 
for  murder  are  still  sufficient  as  a 
pleading  to  sustain  a  conviction. 

Id. 

—As  to  9ufflcieney  of  exception 
taken  on  trial  for  murder  to  raiee 
question  on  app&il;  also  tshen  refusal 
to  strike  out  erroneoue  testimony  no 
ground  for  reversal,  because  it  could 
not  have  harmed  the  defendant. 

See  People  ▼.  Chacon.  060 


NATIONAL  BANKS. 

1.  In  the  assessment  of  shares  of 
national  banks  located  in  the  city 
of  New  York,  nnder  the  act  of 
1880  (|  3,  chap.  696,  Laws  of  1880; 
amenaed  by  chap.  477,  Laws  of 
1881),  when  the  owner  does  not  re- 
side in  the  ward  where  the  bank  is 
located  and  has  no  real  estate 
therein,  it  is  proper  that  theasspss- 
ment  be  made  upon  a  list  specially 
prepared  for  that  purpose,although 
the  owner  lives  and  is  assessed  for 
personal  property  in  another  ward 
of  the  city.  In  re  McMdhon  v. 
Palmor,  176 

2.  Such  a  mode  of  assessment  is  not 
in  conflict  with  the  provision  of  the 
United  States  Revised  Statutes 
(§  5219),  which  authorizes  the  in- 
clusion, for  purposes  of  State 
assessment  and  taxation,  of  shares 
of  national  banks,  in  the  valuation 
of  the  owner's  personal  property; 
the  provision  affects  only  theju- 
dicial  act  of  the  assessors,  not  the 
mere  ministerial  act  of  those  of 
ficers  in  estimating  and  noting  the 
result  of  their  judicial  determina- 
tion.  Id. 

8.  The  system  of  taxing  the  shares 
of  national  bank  stock  in  this 
State  is  not  repugnant  to  the  re- 
striction imposed  upon  such  taxa- 
tion by  the  National  Banking  Act 
(U.  S.  R.  S.,  §  5219);  i.  e.,  that  the 
taxation  shall  not  be  at  a  greateV 
rate  than  is  assessed  upon  "  other 
moneyed  capital "  in  the  hands  of 
individual  citizens  of  the  State;  the 
statute  simply  brings  the  capiul 
invested  in  national  banks  within 
the  taxing  power  of  the  State  and 
places  it  on  terms  of  equality  la 
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lespect  thereto  with  all  otiier  as-   4. 
sessable  personal  propertj.        Id. 

NEGLIGENCE. 

1.  Defendant's  street  railroad  was 
crossed  by  the  track  of  a  steam 
railroad.  A  car  on  defendant's  road 
in  wbicli  plaintiff  was  a  passenger 
was  struck  at  the  crossing  by  an 
engine  passing  on  tlie  other  road 
and  plaintiff  was  injured.  In  an 
action  to  recover  damages  for  the 
injury,  held^  tliat  under  the  circum- 
stances tbe  defendant  was  bound 
to  exercise  the  highest  degree  of 
care  and  prudence,  the  -utmoBt 
human  skill  and  foresight;  and 
that  a  charge  to  that  effect  was 
proper.  Ccddingtoa  y.  Brooklyn^ 
etc,.  H.  R,  Co,  66 

2.  In  an  action  against  the  city  of 
New  York  for  damages  alleged  to 
have  been  caused  by  its  negligence 
in  not  causinsT  an  accumulation  of 
ice  upon  a  sidewalk  to  be  removed, 
evidence  was  given  that  tlie  patrol- 
man who  was  detailed  for  duty 
within  the  precinct  and  required  to 
report  any  violation  of  city  ordi- 
nances, on  each  day  for  seven 
days  just  prior  to  the  injury  com-  6. 
plained  of,  made  reports  in  writ- 
ing, in  accordance  with  the  usual 
custom,  in  substance  that  the  snow 
and  ice  had  not  been  removed 
from  the  sidewalk  in  question,  also  i 
that  it  «7as  the  custom  for  tbe  in- 
spector to  forward  such  reports  to 
police  headquarters,  ana  from 
there  to  the  otiice  of  the  corpora- 
tion attornny.  The  court  cliarged 
that  tbe  fact  that  tbe  patrolman 
made  such  report  was  not  sufficient 
to  charge  tbe  city  with  notice. 
Held  error.  Tioogood  v.  Mayor, 
etc,  216 

8.  The  placing  of  a  stepping-stone, 
of  ordinary  size  and  proper  con- 
struction, in  a  convenient  place  at 
tbe  edge  of  tbe  sidewalk  in  front 
of  a  public  building  in  a  city,  as 
an  accommodation  to  the  public  in 
aligbting  from  and  getting  into 
vehicles,  is  not  such  an  obstruction 
of  the  streets  as  will  charge  the 
municipal  corporation  witli  negli- 

5ence  for  allowing  it  to  remain. 
H  Boia  y.Oiiy  of  Kingeton,      2l9 
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In  an  action  against  such  a  corpo- 
ration for  injuries  caused  by  plain- 
tiff's falling  over  such  a  stepping- 
stone,  Uteldy  the  fact  that  other 
persons  liad  been  injured  by  fall- 
ing over  the  same  stone  did  not,  of 
itself,  establish  that  it  was  im- 
properly placed,  or  that  it  was 
necessarily  of  such  a  dangerous 
character  as  to  require  the  interpo- 
sition of  the  city  authorities  to  re- 
move it.  Id, 

.  It  appeared  that  the  stepping- 
stone,  which  was  of  ordinary  size, 
lay  in  front  of  the  Mty  post-otfice, 
lengthwise  of  and  just  inside  the 
curb  of  the  sidewalk.  At  the  north 
end  of  the  stone  was  a  lamp-post ; 
at  the  south  end  a  crosswalk.  At 
the  time  of  the  accident  plaintiff 
was  running  to  a  fire;  gas-lights 
were  burning  in  the  post-office, 
and  tbe  street  lamp  was  ligbted. 
Tbere  was  abundant  room  for 
plaintiff  to  pass  or  the  sidewalk ; 
he  was  well  acquainted  with  the 
locality,  and  tbe  stone  had  been 
tbere  several  years.  Held^  that 
plaintiff  himself  was  chargeable 
with  negligence.  Id, 

Plaintiff  came  to  a  station  on  de- 
fendant's road  late  for  a  train  she 
desired  to  take.  Tbe  train  was  at 
the  station  when  she  purchased  her 
ticket,  and  she  came  out  upon  the 
platform,  after  tbe*  signal  to  start 
had  been  given  and  after  drop-plat- 
forms, wbich  were  letdown  to  con- 
nect the  car  and  station  platforms, 
had  been  raised,  and  just  as  the 
engineer  was  about  to  apply  tbe 
steam,  and  at  a  moment  when  she 
could  not  pee  the  conductor,  who, 
with  tbe  brakeman,  had  stepped  on 
the  train  and  was  not  aware  of  her 
presence.  All  passengers  had  left 
tbe  train  and  all  those  in  sight 
desiring  to  take  it  had  gone  aboard 
when  tlie  signal  was  given.  As 
plaintiff  took  hold  of  tlie  rail  of 
a  car  and  attempted  to  get  on 
to  the  train  it  started  and  she  was 
thrown  down  and  injured.  In  an 
action  to  recover  damages  for  the 
injury,  defendant's  counsel  re- 
quested the  court  to  charge  that 
**  When  tbe  people  who  desired  to 
stop  ♦  •  *  ♦  had  left  tbe 
train  and  tbe  persons  who  were 
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there  at  the  station  platform  had 
eutered  on  the  train,  the  defendant 
had  the  right  to  raise  the  drop 
piatfunu  and  start  the  train/* 
This  the  court  refused  to  charge, 
save  with  this  qualification,  '*  pro- 
vided tliat  tliey  had  given  each 
person  having  a  right  to  enter 
upon  that  train  as  a  passenger  the 
opportunity  to  get  on  board." 
Held  error.  PaulUsch  v.  if.  T, 
a,  etc.,  Co,  280 

7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendants'  negligence, 
these  facts  appeared:  Plaintiff, 
while  passing  defendants'  store  in 
the  city  of  New  York,  stepped 
upon  an  iron  cover  to  a  coal  hole 
which  was  slippery  with  snow  just 
fallen ;  he  fell  and  in  falling  hit 
the  leg  of  a  horse,  one  of  a  team 
attached  to  a  truck  belonging  to 
defendants  and  standing  on  the 
sidewalk.  The  horse  raised  his 
foot  and  in  putting  it  down  struck 
plaintiff's  ankle  and  broke  it.  The 
street  was  narrow  and  occupied 
partly  by  the  tracks  of  a  street  rail- 
road. There  was  not  room  for  a 
truck  to  stand  on  the  street  between 
the  sidewalk  and  the  nearest  track. 
The  other  horse  of  the  team  was 
standing  on  the  street,  leaving  just 
room  for  cars  to  pass.  The  team 
was  in  charge  of  its  driver,  the 
horses  gentle,  and  neither  stirred 
at  the  time,  except  as  above  stated. 
Sufficient  space  was  left  on  the 
sidewalk  for  wayfarers  to  pass. 
By  a  city  ordinance  it  was  made 
lawful  for  an  occupant  of  a  store 
on  any  street  "in  which  the  rails 
of  any  railroad  company  are  laid 
so  close  to  the  curbstone "  as  to 
prevent  him  frt)m  keeping  a  cArt  or 
other  vehicle  in  the  carriage-way 
in  front  of  his  store  without  inter- 
ference with  the  passage  of  cars, 
*•  to  occupy  with  such  cart  or  other 
vehicle  "  such  portion  of  the  side- 
walk as  shall  be  necessary,  pro- 
vided sufficient  space  bo  left  for 
the  passage  of  pedestrians.  Held, 
that  the  evidence  failed  to  show 
any  negligence  on  the  part  of  de- 
fendants, and  that  a  refu.sal  to  non- 
suit was  error ;  that  the  permission 
given  by  the  ordinance  applied  as 
well  to  the  hones  attached  as  to 


"  the  cart  or  other  vehicle.*'    Ker' 
ritt  V.  FUzgiJbboM.  362 

8.  The  owners  of  a  dock  upon  a 
river  are  responsible  for  damages 
suffered  by  a  vessel  lawfully  ubing 
it,  caused  by  a  defect  in  the  river 
bottom  adjoining  the  dock,  known 
to  them,  but  not  to  the  master  of 
the  vessel.    Barber  v.  Abendrolh. 

406 

9.  Plaintiff  contracted  for  a  load  of 
sand  to  be  delivered  at  its  dock, 
which  could  only  be  reached  by 
boats  at  high  tide,  the  bottom  of 
the  river  being  bare  at  low  tide. 
The  sand  was  shipped  on  plain- 
tiff's boat.  The  first  high  tide 
after  its  arrival  in  the  river  was 
at  midnight  There  was  a  watch- 
man on  the  dock,  of  whom  plain- 
tlfiF  inquired  when  the  boat  ap- 
proached  the  dock,  where  he 
should  moor  it.  The  watchman 
answered  that  he  did  not  know. 
Plaintiff  then  asked  where  the  last 
load  of  sand  was  landed.  The 
place  was  pointed  out  and  plaintiff 
moored  his  boat  there.  When  the 
tide  fell,  the  boat  rested  on  the  bot- 
tom, a  depression  in  which  caused 
the  center  of  the  boat  to  settle  and 
injured  her.  Defendant  knew  of 
the  unsafe  condition  of  the  bottom 
of  the  river  at  the  point  in  question. 
In  an  action  to  recover  damages, 
?ield,  that  defendant  was  properly 
found  guilty  of  negligence  in  not 
making  provisions  for  warning  & 
vessel  coming  in  by  the  nt(/lil-tide 
of  the  danger;  that  while  the  direc- 
tions given  by  the  watchman  did 
not  impose  any  liability  upon  his 
employer,  as  it  was  no  part  of  his 
duty,  the  conversation  with  him 
showed  that  plaintiff  took  proper 
precautions,  and  the  evidence  was 
sufficient  to  absolve  him  from  the 
charge  of  contributory  negligence, 
although  it  appeared  that  the 
place  so  selected  by  him  was  not 
the  proper  one  for  unloading.     Id, 

10.  One  whose  premises  adjoin  a  rail- 
road is  not  chargeable  with  con- 
tributory negligence  simply  be- 
cause he  took  out  of  doors  and  used 
upon  his  premises  an  in^ammable 
article  necessary  to  be  used  in  the 
business  carried  on  on  the  premises. 
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to  wliicli,  tlirougli  the  negligence 
of  the  railroad  company,  fire  was 
communicated  by  sparks  from  one 
of  its  eoginea;  the  mere  location  of 
the  road  and  its  use  do  not  operate 
as  a  prohibition  upon  certain 
branches  of  industry  in  its  vicinity, 
whicli  may  be  endangered  by  sucli 
use.     Ealbfleiach  v.  £.  I.  E.  B.  Co, 

620 

11.  Plaintiff  delivered  to  defendant 
certain  live  stock  to  be  transported 
over  its  road.  In  an  action  to  re- 
cover damages  for  injuries  caused 
by  the  alleged  failure  of  the  de- 
fendant to  transport  the  animals 
within  a  reasonable  time,  it  ap- 
peared that  they  were  carried  with 
reasonable  dispatch  so  far  as  C,  a 
station  on  defendant's  road,  where 
the  train  carrying  them  stopped 
for  tlie  purpose  of  making  certain 
nsual  changes.  Defendant  was 
willing  and  desirous  to  proceed, 
and  bad  the  necessary  rolling  stock 
and  employes  so  to  do,  and  made 
all  reasonable  efforts  to  that  end, 
but  was  prevented  by  a  portion  of 
its  employes  who  had  struck,  be- 
cause of  a  reduction  of  wages,  and 
who  not  only  refused  to  run  defend- 
ant's  trains  or  obey  the  orders  of  its 
oiRcers,  but  by  violence  and  intimi- 

.  dation  prevented  other  employes, 
who  were  ready  and  willing  to 
work,  from  so  doing.  In  conse- 
quence the  train  was  delayed  for 
eleven  days  when  the  strike  ceased, 
and  the  stock  was  immediately  sent 
forward  to  its  destination.  The 
court  charged,  in  substance,  that 
defendant  was  not  relieved  from 
liability,  by  the  fact  that  the  delay 
was  caused  by  the  unlawful  acts  of 
its  striking  employes.  Held  error  ; 
that  when  tlie  men  abandoned  de- 
fendant's employment,  they  ceased 
to  be  its  servants  or  agents  for 
whose  acts  it  was  responsible ; 
that  conceding  the  strike  was 
organized  while  the  strikers  were 
in  defendant's  employ,  it  was  a 
matter  outside  of  their  employ- 
ment and  imposed  no  liability  on 
defendant;  also,  tliat  the  delay 
was  not  caused  by  the  strike,  i.  e. , 
the  refusal  of  the  men  to  work, 
but  by  the  unlawful  conduct  of  the 
Strikers  after  they  had  left  de|en4- 


ant's  employ.     Geismer  v.  L.  S.  A 
M.  S,  R.  Co,  563 

The  use  of  a  dangerous  ma 

cJdae  in  a  usefvl  and  productive  busi- 
11688  does  not  alone  render  an  em- 
2)lot/er  liable  under  tJie  art,  chapter 
132,  Laws  of  1871,  for  injuries  occa- 
sioned thereby  to  an  infant  employe  ; 
7iegligence  must  he  shown, 

See  Hayes  v.  B,  d  D,  M.  Co. 
{Mem.)  648 

Plaintiff,  after  a  station  had 

been  called  where  s/ie  intended  to 
leave  the  train,  and  ai  she  supposed 
the  train  had  stopped,  passed  out  with  * 
ot/ier  passengers  onto  tJie  platform  of 
the  Cftr,  when  by  a  sudden  jerk  she 
was  tJirown  dawn  and  injured.  In  an 
action  to  recover  damages  the  court 
cJuivged  that  if  when  she  ''stepped 
out  upon  the  platform  the  train  had 
stopped  or  appeared  to  persons  of  or- 
dinary intelligence  to  have  stopped 
*  *  •  and  by  a  sudden  jerk,  of 
which  she  had  no  warning,  sJie  teas 
precipitated  and  received  this  injury, 
she  has  a  right  of  action."  Held  no 
error. 

See  Barduilomew  v.  N.  T.  C.  d  II. 
B.  B.  B  Co.    (Mem.)  716 

When  negligence  of  railroad 

company  a  question  of  fact. 

See  SeeUy  v.  N.  T,  G.  cfe  H,  B.  B. 
B.  Co.      {Mem.)  719 

Sse  Bembe  v.  IT,  Y.,0.  i&  W.B.  Co. 
{Mem.)  '  721 

NEW  TRIAL. 

1.  It  seems  where  excessive  damages 
were  allowed  in  an  action  in  a 
County  Court,  the  only  way  the 
error  may  be  corrected  is  by  mo- 
tion in  the  County  Court  for  a  new 
trial.  Beilley  v.  Brest.,  etc.,  D.  cfe 
IL  C.  Co.  883 

2.  It  seems,  also,  that  tUe  provision 
of  the  Code  of  Civil  Procedure 
(§  1342),  which  authorizes  an  ap- 
peal to  the  Supreme  Court  from 
an  order  of  a  County  Court  affect- 
ing a  substantial  right,  does  not 
give  to  the  former  court  the  power 
to  review  an  order  of  the  County 
Court  denying  the  motion  for  a 
new  trial,  on  the  ground  of  ex- 
cessive damages.  Id. 
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8.  Conceding  tliia  to  be  otherwise,  it 
will  not  avail,  on  appeal  from  the 

^  judgment,  when  no  order  was  en- 
tered  in  the  County  Court  denying 
the  motion  for  a  new  trial.         Id, 


NEW  YORK  (CITY  OF). 

1.  The  department  of  docks  of  the 
city  of  New  York  leased  to  plain- 
tiff for  a  term  of  years  the  right  to 
collect  wharfage  at  a  pier  in  said 
city.  The  department  was  to  make 
such  repairs  as  it  deemed  neces. 
sary  prior  to  the  commencement  of 
the  term,  "  or  as  soon  thereafter  as 
practicable,"  the  premises  to  be 
taken,  however,  in  tbe  condition 
they  were  at  the  commencement  of 
the  term;  and  it  was  agreed  that 
no  claim  should  be  received  or 
considered  by  the  department 
"  for  loss  of  wharfage  or  otherwise 
*  *  •  consequent  upon  the 
premises  being  occupied  for  re- 
pairing or  dredging*  purposes " 
The  department  occupied  and  had 
possession  of  the  pier  in  making 
repairs  for  about  six  weeks  after 
the  commencement  of  the  term. 
In  an  action  wherein  plaintiff 
sought  to  be  allowed  for  rent  paid 
in  advance  for  the  period  the  pier 
was  thus  occupied,  Tield  that  as  no 
provision  was  made  for  the  sus- 
pension of  rent  while  repairs 
were  being  made,  plaintiff  was  not 
entitled  to  any  deduction.  Mc- 
Clenahan  v.  Mnyor,  etc.  75 

2.  The  lease  provided  that  if  the  de- 
partment desired  during  the  term 
to  occupy  for  its  own  use  all  or  any 
part  of  the  premises,  or  should 
conclude  to  change  the  bulk-head 
line,  it  could  do  so,  and  plaintiff, 
on  being  served  with  a  written  de- 
maud,   would    vacate    the    whole 

f^remises  or  the  portion  demanded, 
n  case  of  a  temporary  occupation 
of  a  portion  or  the  whole  by  the 
lessor  as  so  authorized,  it  was 
agreed  that  a  reasonable  deduction 
should  be  made  in  the  rent.  Held, 
that  these  provisions  had  no  refer- 
ence to  an  occupation  for  repairs. 

Id. 

8.  The  provision  of  the  act  •*  in  rela- 
tion  to  taxes  and  assessments  in 


the  city  of  New  York."  etc.  (§7, 
chap.  302,  Laws  of  1859),  requiring 
the  deputy  tax  commissioners  per- 
sonally to  examine  '*each  and 
every  honse,  building,  lot,  pier  or 
other  assessable  property,"  and  to 
furnish  under  oath  to  the  commis- 
sioners  of  taxes  a  detailed  state- 
ment of  such  property,  refers  only 
to  real  property,  not  to  personal. 
Ih  re  McMdhoii  v.  Palmer.        176 

4.  It  is  not  essential  that  the  oath  so 
required  shall  be  made  on  any  par- 
ticular day;  if  it  be  taken  after 
the  examination  of  prop>erty  is 
made  by  the  deputy  and  before  the 
statement  is  filed  with  the  com- 
missioners, it  is  sufficient.  Id, 

5.  In  the  assessment  of  shares  of 
national  banks  located  in  the  city 
of  New  York,  under  the  act  of  1880 
(§  8,  ch  tp.  596,  Laws  of  1880; 
amended  by  chap.  477,  Laws  of 
1881),  when  the  owner  does  not  re- 
side in  the  ward  where  the  bank  is 
located  and  has  no  real  estate 
therein,  it  is  proper  that  the  as- 
sessment be  made  upon  a  list  spec- 
ially prepared  for  that  purpose,  al- 
though the  owner  lives  and  is  as- 
sessed for  personal  property  in  an 
other  ward  of  the  city.  Id. 

6.  Tlie  provisions  of  the  act  of  1843, 
"  for  the  collection  of  taxes  in  the 
city  of  New  York"  (Chap  230, 
Laws  of  1843),  authorizing  proceed- 
ings to  punish  for  misconduct  in 
refusing  or  neglecting  to  pay  a  tax 
upon  personal  property,  are  not 
violative  of  the  constitutional  pro- 
hibition against  depriving  tiie  citi- 
zen of  his  property  "without  due 
process  of  law."  The  proceedings 
by  which  taxes  for  govermental 
purposes  are  collected  are  adminis- 
trative, not  judicial  in  their  char- 
acter, and  the  summary  roethodof 
procedure  so  authorized  is  due  pro- 
cess of  law  within  the  meaning  of 
the  Constitution.  Id. 

7.  Where,  In  proceedings  under  said 
act,  it  appeared  that  the  person 
proceeded  against  had  full  notice 
of  proceedings  for  the  imposition 
of  the  tax  and  an  oppurtunity  to 
question  their  correctness,  by  pro- 
ceedings to  review  the  action  of 
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tlie  assessing  officers,  but  omitted 
60  to  do,  ?ield^  that  lie  was  estopped 
from  raising  any  question  affecting 
tiie  regularity  of  tlie  proceedings 
or  the  exercise  of  the  judicial 
powers  conferred  upon  tlie  ansess- 
ors  in  malting  tlie  assessment.    Id. 

8.  In  an  action  against  the  city  of 
New  York  for  damages  alleged  to 
have  been  caused  by  its  negligence 
in  not  causing  an  accumulation  of 
ice  upon  a  sidewalk  to  be  removed, 
evidence  was  given  that  the  patrol- 
man who  was  detailed  for  duty 
within  the  precinct  and  required  to 
report  any  violation  of  city  ordi- 
nances, on  each  day  for  seven  days 
j  ust  prior  to  the  inj  ury  complained 
of  made  reporia  in  writing,  in  ac- 
cordance wiih  the  usual  custom,  in 
substance  that  the  snow  and  ice 
had  not  been  removed  from  the 
sidewalk  in  question,  also  that  it 
was  the  custom  for  the  inspector  to 
forward  such  reports  to  police  hi^ad- 
quarters,  and  from  there  to  the 
office  of  the  corporation  attorney. 
Tlie  court  charged  that  the  fact 
that  the  patrolman  made  such  re- 
port was  not  sufficient  to  charge 
the  city  with  notice.  Held  error. 
Ticof/ood  V.  Mayor,  etc,  216 

9.  '*  City  stock  "  of  the  city  of  New 
York,  held  by  the  commissioners 
of  the  sinking  fund,  is  not  an  in- 
debtedness of  the  city  within  the 
meaning  of  the  constitutional  pro- 
vision (State  Const.,  art.  8,  J^  11), 
which  prohibits  a  city  of  over  one 
hundred  thousand  inhabitants, 
whose  present  indebtedness  ex- 
ceeds ten  per  centum  of  the  as- 
sessed valuation  of  its  real  estate 
subject  to  taxation,  from  becoming 
indebted  in  any  further  amount. 
The  indebtedness  referred  to  is  one 
to  be  met  in  the  future  by  taxation, 
and  city  stocks  so  held  are  not 
debts  which  the  municipality  can 
be  called  upon  to  pav.  (§  9,  chap. 
99.  Laws  of  1812  ;  chap.  225,  Laws 
of  1845,  fcs^^  102,  119.  chap.  Sai, 
Laws  of  1873  ;  ciiap.  383,  Laws  of 
1878.)    Bk,  far  Savmgs  v.  Or  ace, 
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10.  The  history  of  the  municipal 
legislation  in  said  city  in  respect  to 
the  sinking  fund  given.  Id. 


11.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendants'  negligence, 
these  facts  appeared :  Plaintiff, 
while  passing  defendants'  store  in 
the  city  of  New  York,  stepped 
upon  an  iron  cover  to  a  coal  hole 
which  was  slippery  with  snow  just 
fallen ;  he  fell  and  in  falling  hit 
the  leg  of  a  horse,  one  of  a  team 
attached  to  a  truck  belonging  to 
defendants  and  standing  on  the 
sidewalk.  The  horse  raised  .his 
foot  and  in  putting  it  down  struck 
plaintiff's  ankle  and  broke  it.  The 
streei^  was  narrow  and  occupied 
partly  by  the  tracks  of  a  street 
railroad.  There  was  not  room  for 
a  truck  to  stand  on  the  street  be- 
tween the  sidewalk  and  the  nearest 
track.  The  other  horse  of  the 
team  was  standing  on  the  street, 

*  leaving  just  room  for  cars  to  pass. 
The  team  was  in  charge  of  its 
driver,  the  horses  gentle,  and 
neither  stirred  at  the  time  except 
as  above  stated.  Sufficient  space 
was  left  on  the  sidewalk  for  way- 
farers to  pass.  By  a  city  ordinance 
it  was  made  lawful  for  an  occupant 
of  a  store  on  any  street  **  in  wliich 
the  rails  of  any  railroad  company 
are  laid  so  close  to  the  curbstone  " 
as  to  prevent  him  from  keeping  a 
cart  or  other  vehicle  in  the  carriage- 
way in  front  of  his  store  without 
interference  with  the  passage  of 
cars,  **  to  occupy  with  such  cart  or 
other  vehicle"  such  portion  of  the 
sidewalk  as  shall  be  necessary, 
provided  sufficient  space  be  left 
for  the  passage  of  pedestrians. 
IIM,  that  the  evidence  failed  to 
show  any  negligence  on  the  part 
of  defendants,  and  that  a  refusal  to 
nonsuit  was  error  ;  that  the  per- 
mission  given  by  the  ordinance  ap- 
plied as  well  to  the  horses  attached 
as  to  **  the  cart  or  other  vehicle." 
Merritt  v.  FiUgibbons,  862 

12.  The  police  relief  fund,  created 
by  the  act  of  1885  (Chap.  486.  Laws 
of  1885),  was  intended  to  be  a  vol- 
untary fund,  and  contributions 
thereto  may  not  be  compelled  by 
deduction  from  the  pay  of  a  mem- 
ber of  the  police  force  of  a  city 
affected  by  the  act,  against  his 
will.    People^    ex  reL  v.   McClave. 
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13.  The  provision  of  the  act  of  1885 
(C^liap.  554,  Laws  of  1885),  authoriz- 
ing the  coD»truction  of  an  "  illus- 
trated section  "  of  elevated  railroad 
on  some  '*duly  authorized  street" 
in  the  city  of  New  York,  is  viola- 
tive of  the  provision  of  the  State 
Constitution  (Art.  8,  §  18),  wliich 
prohibits  the  passing  of  a  local  or 
private  bill,  "granting  to  any  cor- 
poration, association  or  individual 
the  right  to  lay  down  railroad 
toacks."    People,  ex  rel.    v.  Loew. 

471 

14.  It  Is  also  nnconstitutiona]«in  that 
no  provision  is  made  for  compen- 
sation to  abutting  owners,  or  own- 
ers of  the  fee  of  the  street.         Id. 

15.  The  "offense  of  intoxication" 
created  by  the  excise  law  (§  17, 

^  chap.  628,  Laws  of  1857,  as 
amended  by  chap.  850,  Laws  of 
1869),  is  a  crime  within  the  mean- 
ing of  the  New  York  Consolidation 
>Sct(§268,  chap.  410.  Laws  of  1882), 
which  prohibits  any  person  who  has 
•*been  convicted  of  any  crime" 
from  being  appointed  to  member- 
ship on  the  police  force  or  from 
holding  membership  therein.  Pco- 
plSf  ex  rel,  Kopp,  v.  French,        583 

16.  An  investigation  by  the  board 
of  police  commissioners  to  deter- 
mine whether  a  member  of  the 
force  has  been  convicted  of  a 
crime  is  not  within  the  provision 
of  said  Consolidation  Act  (§  250. 
chap.  410,  Laws  of  1882.  as  aniended 
by  chap.  180,  Laws  of  1884),  which 
prohibits  the  removal  of  a  mem- 
ber *•  until  written  charges  shall 
have  been  made  or  preferred 
against  him."  When  it  comes  to  the 
knowledge  of  said  commissioners 
that  a  member  has  been  convicted 
of  a  crime  and  so  is  ineligible,  they 
have  the  right  summarily  to  vacate 
his  appointment,  discharge  him 
from  the  force  and  refuse  longer  to 
recognize  him  as  a  member.       Id. 

17.  It  seems  that  if  the  commission- 
ers should  wrongfully  dismiss  a 
member  of  the  force  because  of  an 
alleged  CDnviction  of  a  crime,  he 
would  have  his  remedy,  by  man- 
damus^ for  restoration.  Id, 


18.  The  relator  was  removed  from 
the  police  force  because  of  a  con- 
viction prior  to  his  appointment 
for  intoxication;  no  written  charges 
were  preferred,  but  he  appeared 
before  the  board  in  compliance 
with  its  request,  with  his  counsel, 
who  stated  that  they  admitted  the 
relator  had  been  arrested  and  fined 
in  a  police  court,  but  denied  thai 
there  had  ever  been  a  conviction 
for  a  crime,  and  without  objection 
because  of  the  absence  of  written 
charges  the  relator  proceeded  to 
trial  upon  the  merits.  Held,  that 
conceding  the  provision  of  said 
Consolidation  Act  as  to  written 
charges  was  applicable  to  the  case, 
it  might  be  and  was  waived  by 
the  relator.  Id. 

See  Superior  Court  (New  York 
City). 


NIAGArCA      (STATE      RESERVA- 
TION). 

Orders  of  General  Term  af- 
firming report  of  comvUsnioners  of 
appraisement  appointed  under  chapter 
336.  Laws  of  1883,  not  revieufable  Iiere. 

See  In  re  ComWs  Stale  Pes.  (Mem.) 

784 

NOTICE. 

A  party  who  is  required  by  contract 
to  give  notice  to  another  of  the 
existence  of  a  fact  upon  which  im- 
portant obligations  depend,  does 
not  meet  the  requirement  by 
giving  notice  which  is,  in  fact,  un- 
true :  and  such  a  notice  is  insuf- 
ficient to  put  the  other  party  in 
default.  Mansfield  v.  JV.  Y.  C. 
etc.,  Co.  205 

What  facts  sufficient  to  charge 

city  wil?i  notice  of  defect  in  sidetoalk. 
See  Tioogood  v.  Mayor ,  etc,        216 


NUISANCE. 

1.  Where,  upon  the  trial  of  an  in- 
dictment for  a  nuisance  in  ob- 
structing a  city  street,  it  was 
proved  that  a  map  was  made  by 
the  owner  ot  the  land,  laying  out 
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the  street  and  dedicating  it  to  the 
public  use  *  tliat  a  resolution  was 
passed  hy  tlie  common  council 
directing  a  survey  of  the  street  as 
thus  d^icated,  and  ordering  the 
removal  of  obstructions  therefrom; 
also,  that  the  city  anthorities  put 
down  water  pipes  and  built  a 
sewer  through  tlie  same,  and  as- 
sessed the  costs  upon  adjoining 
property,  and  that  the  public  used 
and  traveled  it  to  its  full  width, 
except  where  prevented  by  ob- 
structions  ;  hsld^  that  the  evidence 
was  sufficient  to  authorize  the  sub- 
mission of  the  question  to  and  to 
justify  a  finding  by  the  jury  that 
the  street  was  a  public  liigliway  ; 
that  it  was  not  necessary  to  show 
a  public  record  of  it  as  such,  or  a 
judgment  e^Uiblishing  it.  Peaple 
V.  Loehfdm.  1 

2.  The  construction  and  maintenance 
of  a  street  railway,  by  any  indi- 
vidual or  association  of  individuals, 
witliout  legislative  authority,  is  a 
public  nuisance  and  subjects  those 
mnintainiug  it  to  a  private  action 
in  favor  of  any  person  sustain inp^ 
special  injury  therefrom.  Fan- 
ning V.  Otborne,  441 

8.  A  street  railroad  corporation,  after 
it  had  abandoned  a  portion  of  its 
road  and  ceased  to  use  the  same, 
entered  into  a  contract  with  O.  by 
the  terms  of  which  it  granted  to 
hiiu  the  right  to  run  freight  cars 
over  the  abandoned  portion  of  its 
road,  **but  not  so  as  to  interfere 
with  the  running  of  necessary 
passenger  cars"  by  the  corpora- 
tion, O.  covenanting  to  pay  the 
expenses  of  laying  a  new  track 
and  of  keeping  the  same  in  repair. 
The  assignees  of  O.  laid  the  new 
track  and  have  since  used  it  exclu- 
sively for  running  freight  cars  over 
it,  for  tlie  purposes  of  their  private 
business,  to  the  special  injury  of 
plaintiff,  who  owns  a  lot  adjoining 
the  street  upon  which  the  track  is 
laid.  In  an  action  to  restrain  such  i 
use  of  the  street,  Jield,  that  the  con-  i 
tract  furnished  no  defense,  as  it 
vriM>,  simply  an  attempt  by  the  rail- 
road company  to  transfer  to  an  in- 
dividual, for  the .  purposes  of  his 
private  business,  its  franchise  as 
common  carrier  over  a  part  of  its  ' 


route ;  that  such  use  of  the  street 
was  a  nuisance,  and  the  special  in- 
jury caused  thereby  to  plaintiff 
autliorized  the  interference  of 
equity  in  his  behalf,  and  this  with- 
out regard  to  the  question  whether 
he  had  -x  title  to  or  interest  in  the 
soil  of  tUe  street.  Id, 

4.  O.  was  made  a  party  to  the  action. 
Tlie  wrongful  acts  charged  in  the 
complaint  and  proved  were  of 
those  who  succeeded  to  his  in- 
terests under  the  contract,  and  no 
proof  was  given  of  any  act  done, 
advised  or  approved  by  him. 
Held,  that  a  judgment  against  him 
was  erroneous.  Id, 


OFFICE  AND  OFFICER. 

1.  In  July,  1877,  plaintiff  was  ap- 
pointed city  treasurer  of  the  city 
of  Yonkers.  defendant.  Before  his 
appointment  he  signed  a  paper  by 
which  he  agreed  that  if  confirmed 
as  treasurer  he  would  pay  into  the 
city  treasury  all  of  his  fees  and 
percentages,  in  excess  of  $2,000 
per  annum.  By  the  city  charter  as 
it  then  stood  (Chap.  85,  Laws  of 
1873),  the  city  treasurer  was  en- 
titled to  a  percentage  on  all  pay- 
ments made  by  him.  In  1878  the 
cliarter  was  amended  (Chap.  119, 
Laws  of  1878),  by  authorizing  the 
common  council  to  fix  the  compen- 
sation of  the  treasurer  on  or  before 
the  commencement  of  his  term,  at 
a  sum  not  exceeding  |2,000.  It 
was  provided  also  that  the  term 
should  commence  on  the  first  Tues- 
day of  June,  1878.  No  action  was 
taken  by  the  common  council  to 
fix  the  compensation  and  no  new 
appointment  was  made ;  plaintiff 
continued  in  office  until  November 
29. 1881.  Plaintiff  rendered  an  ac- 
count each  year,  crediting  himself 
with  $2,000  as  and  for  his  compen- 
sation; the  accounts  were  adjusted 
and  settled,  this  sum  being  allowed 
to  him,  and  during  his  term  he 
made  no  claim  to  any  further  com- 
pensation. At  the  close  of  his 
term  he  rendered  a  final  account 
and  turned  over  to  his  successor 
the  balance  so  shown  in  his  hands. 
In  an  action  to  recover  a  balance 
alleged  to  be  due  plaintiff  for  fees 
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and  commiBsioDS,  held,  that  al- 
though the  agreement  made  by 
plaintiff  was  invalid,  yet  he  had 
a  right  to  release  the  city  from  all 
claims  beyond  the  amount  agreed 
apon,  and  his  accounts  as  presented 
and  settled  were  equivalent  to  such 
release  and  discharged  defendant 
from  farther  liability  ;  also-  held^ 
that  so  far  as  the  compensation  ac- 
cruing after  the  first  Tuesday  of 
June,  1878,  was  concerned,  it  was 
to  be  presumed  that  the  common 
council  omitted  to  fix  plaintiff's 
salary  in  reliance  upon  his  agree- 
ment, and  he  was  estopped  from 
claiming  more.  Hobbs  v.  City  of 
Tonkers,  13 

2.  Plaintiff  claimed  that  the  city 
treasurer  was  not  entitled  to  retain 
any  thing  for  his  fees, but  must  be 
paid  from  the  city  treasury  by  war- 
rant of  the  common  council;  and 
that,  therefore,  the  accounts  as 
allowed  and  settled  were  illegal. 
Held,  titat  it  did  not  rest  with 
plaintiff  to  raise  the  objection.  Id, 

8.  A  person  rightfully  entitled  to  an 
ofHce,  who  has  been  ejected  there- 
from, may,  after  his  reinstate- 
ment, recover  of  the  usurper  the 
salary  or  emoluments  of  the  office 
received  by  the  latter.  Kessel  v. 
Zeiaer.  114 

4.  The  right  to  recover  is  not  affected 
by  the  fact  that  the  usurped  was 
put  in  possession  of  the  office 
under  a  judgment  of  the  Supreme 
Court,  where  such  judgment  was 
reversed  and  final  judgment  ren- 
dered in  favor  of  the  rightful  in- 
cumbent.  Jd. 

6.  The  doctrine  protecting  in  certain 
cases  rights  acquired  under  and 
upon  the  faith  of  a  judgment, 
although  it  is  subsequently  re- 
versed, is  not  applicable.  Id. 

tt.  To  entitle  a  person  appointed 
secretary  of  a  railroad  corpora- 
tion, who  is  not  a  director  or  stock- 
holder, to  charge  a  reasonable 
compensation  for  his  services,  it  is 
not  essential  that  a  rate  of  com- 
pensation should  be  agreed  upon, 
or  that  there  should  be  an  express 
agreement  to  pay  a  compensation. 


In  this  respect  he  stands  in  no  dif  * 
ferent  position  from  an  employe  of 
any  other  grade,  who  has  rendered 
services  at  the  request  of  the  cor- 
poration.   JSmith  V.  L,  Z  B.  H.  Co. 

190 

7.  It  is  a  necessary  conclasion  from 
the  fact  of  the  election  by  the 
board  of  directors  of  tlie  corpora- 
tion, the  acceptance  of  the  office 
and  the  discharge  of  its  duties, 
that  the  services  were  rendered  at 
the  request  of  the  corporation,  and 
these  circumstances  prima  facie 
raise  an  implied  obligation  on  the 
part  of  the  corporation  to  make 
compensation;  and,  to  rebut  that 
presumption,  thera  should  becleai 
evidence  that  the  services  were  to 
be  gratuitous.  Id, 

8.  Under  the  provisions  of  the  State 
Constitution  in  reference  to  the 
office  of  surrogate  (Art.  6,§  15),  and 
the  statute  of  1871  (Chap.  859,  Laws 
of  1871,  as  amended  by  chap.  613, 
Laws  of  1881),  when  a  vacancy 
occurs  in  that  office,  outside  of  the 
counties  of  New  York  and  Kings, 
caused  by  the  death  of  the  incum- 
bent, which,  under  the  Constitu- 
tion, is  to  be  filled  by  an  election  at 
the  next  general  election,  the  elec- 
tion must  be  for  a  full  term  of  six 
years,  beginning  ou  the  first  day 
of  January  after  the  election,  not 
merely  for  the  unexpired  term  ot 
the  deceased  surrogate.  PeojiU, 
ex  rel.,  v.  Tounutend.  430 

9.  Where  an  officer,  entitled  by  law 
to  a  fixed  annual  salary,  has  been 
prevented  for  a  time,  through  no 
fault  of  his  own,  from  performing 
the  duties  of  his  office,  and  has 
during  that  time  earned  wages  in 
another  and  different  employment, 
he  cannot  be  compelled,  in  an  action 
to  recover  his  unpaid  salary,  to  de- 
duct the  amount  so  earned.  Fitz- 
nmmons  v.  City  of  Brooklyn,     536 

10.  There  is  no  contract  between  an 
officer  and  the  State  or  muni- 
cipality by  force  of  which  his 
salary  is  payable,  but  it  belongs  to 
him  as  an  incident  to  his  office  so 
long  as  he  holds  it,  and  when  im- 
properly withheld  he  may  recoviT 
the  full  amount.  Id, 
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11.  Plaintiff  was  a  police  officer  ia 
the  city  of  B.,  receiviug  an  aanual 
nalary.  Tlie  police  commiBslooers 
made  an  order  removing  him,  but 
the  order  of  removal  was  reversed 
upon  certiorari,  and  plaintiff  res- 
tored  to  his  office.  Between  the 
order  of  removal  and  that  of  res- 
toration, he  was  not  permitted  to 
render  service  as  policeman,  but 
earned  money  in  other  emplov- 
ments.  In  an  action  to  recover  the 
salary  during  that  period, /wW,  that 
a  refusal  to  deduct  the  amount  of 
his  earnings  from  the  unpaid  salary 
was  proper.  Id, 

See  Police. 

SUKUOGATES. 


PARTIES. 

1.  In  an  action  by  a  second  indorse r 
of  a  promissory  note  who  has  paid 
and  taken  it  up,  against  the  first 
indorser,  the  plaintiff  is  not  pre- 
cluded by  the  death  of  the  maker 
of  the  note  from  testifying  as  a 
witneps  in  his  own  behalf,  as 
to  the  circumstances  of  thu  in- 
dorsement ;  the  defendant  is  not  of 
the  class  of  persons  protected  by 
the  provision  of  the  Code  of  Civil 
Procedure  (§  829),  prohibiting  a 
party  from  testifying  in  certain 
cases  as  to  personal  transactions 
with  a  deceased  person.  K*  Uy  v. 
BurrougJis,  93 

2.  A  street  railroad  corporation,  after 
it  had  abandoned  a  portion  of  its 
road  and  ceased  to  use  the  same, 
entered  into  a  contract  with  O.  by 
the  terms  of  which  it  granted  to 
him  the  right  to  run  freight  cars 
over  the  abandoned  portion  of  its 
road,  '*  but  not  so  as  to  interfere 
with  the  running  of  necessary  pas- 
senger cars"  by  the  corporation, 
O.  covenanting  to  pay  the  expenses 
of  laying  a  new  track  and  of  keep- 
ing the  same  in  repair.  The  as- 
signees of  O.  laid  the  new  track, 
and  have  since  used  it  exclusively 
for  running  freight  cars  over  it,  for 
the  purposes  of  their  private  busi- 
ness, to  the  special  injury  of  plain- 
tiff, who  owns  a  lot  adjoining  the 
street  upon  which  the  track  is  laid. 
In  an  action  to  restrain  such  use  of 
the  street,  Jidd^  that  the  contract 
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furnished  no  defence,  as  it  was 
simply  an  attempt  by  the  railroad 
company  to  transfer  to  an  individ- 
ual, for  the  purposes  of  his  private 
business,  its  franchise  as  common 
carrier  over  a  part  of  its  route  ; 
that  such  use  of  the  street  was  a 
nuisance,  and  the  special  injury 
caused  thereby  to  plaintiff  author- 
ized the  interference  of  equity  in 
his  behalf,  and  this  without  regard 
to  the  question  whether  he  had  a 
title  to  or  interest  in  the  soil  of  tli^ 
street.    Fanning  v.  O^orne,     411 

3.  O.  was  made  a  party  defendant. 
The  wrongful  acta  charged  in  the 
complaint  proved  were  of  those 
who  succeeded  to  his  interests  un- 
der the  contract,  and  no  proof  was 
given  of  any  act  done,  advised  or 
approved  by  him.  Held^  that  a 
judgment  against  him  was  errone- 
ous. Id, 


PARTITION. 

1.  A  co-tenant,  out  of  the  actual  oc- 
cupation, asking  the  aid  of  a  court 
of  equity  for  partition  against  a 
co-tenant,  who  has  made  improve- 
ments upon  the  property,  is  enti- 
tled to  relief  only  upon  condition 
that  any  equities  thereby  arising 
shall  be  taken  into  account.  Ford 
V.  Knapp.  •  135 

2.  li  seems  that  in  such  case,  where 
actual  partition  is  made  and  it  is 
possible  so  to  do,  the  improving 
tenant  should  be  awarded  the  por- 
tion  of  the  land  upon  which  the 
improvements  have    been    made. 

Id, 

8.  Defendants  were  tenants  in  com- 
mon with  \V.  in  a  mill  property 
and  were  in  actual  occupation, their 
interest  being  an  undivided  one- 
half.  The  interest  of  W.  was  sold 
on  a  judgment  against  him  and  bid 
in  by  defendants.  The  property 
was  so  badly  run  down  and  out  of 
repair  as  to  be  nearly  useless;  de- 
fendants, after  such  purchase,  ex- 
pended  large  sums  in  necessary 
repairs  and  in  improvements,  re- 
storing it  to  its  original  usefulness 
and  greatly  increasing  its  value. 
Thereafter  plaintiffs,  as  subsequent 
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judgment  creditors  of  W.,  re- 
defined and  brought  au  action  for 
pHriition,ai)d  llie  property  waHSold 
under  judgment  therein.  Held^ 
that  upon  divinion  of  the  proceeds 
of  sale,  defendants  were  entitled  tg 
an  allowance  for  the  enhanced 
valae  of  the  property  resulting 
from  the  repairs  and  improve- 
ments. Id. 

4.  A  Iso  held,  that  the  provisions  of 
the  Code  of  Civil  Procedure 
(g§  1441.  1461),  fixing  the  power 
and  duty  of  a  judgment  debtor  in 
possession  during  the  redemption 
period,  had  no  application.        Id. 

5.  AUo  held,  that  plaintiffs  were  en- 
titled to  an  accounting  of  the  in- 
come and  profits,  in  which  accounu 
ing  defendants  were  entitled  to  a 
credit  for  taxes  paid  for  the  benefit 
of  their  co-tenants,  but  not  for  in- 
surance paid.  Id, 

6.  The  wife  of  W.,  after  the  purchase 
by  defendants  and  before  there- 
demption.  quit-claimed  her  in- 
choate dower  right  to  the  defend- 
ants. Held,  that  said  dower  riglit 
remained  in  the  plaintiffs*  undi- 
vided half  of  tlie  property,  but  was 
disrliarsred  as  against  defendants', 
undivided  half;  and  that,  in  dis- 
tributing the  proceeds  of  sale,  the 
value  of  such  dower  right  should 
be  charged  upon  and  paid  for 
solely  out  of  the  share  awarded  to 
the  plaintiffs.  Id. 

7.  The  final  order  of  confirmation  of 
sale  in  a  partition  suit  has  the  force 
and  effect  of  a  judgment  which 
binds  the  parties,  wliere  there  is 
complete  jurisdiction,  whatever 
errors  or  irregularities  may  have 
preceded  it.  (2  B.  S.  327,  §§  60, 
61;  Code  of  Civil  Pro.,  S§  1557, 
1577.)     WoodhuU  v.  LUtle.         165 

8.  Accordingly  held^  that  an  omission 
from  a  referee's  advertisement  of 
sale  of  a  portion  of  the  lands  em- 
braced in  the  action  and  directed  to 
be  sold  by  the  judgment  did  not 
vitiate  a  sale  by  the  referee  of  the 
omitted  portion,  where,  upon  mo- 
tion made,  on  due  notice  to  all' the 
parlies  interested,  the  sale  w^as 
confirmed;  and  that  the  irregularity 


was  not  a  defect  in  the  title  ac- 
quired on  such  sale.  Id. 


PARTNERSHIP. 

1.  In  an  action  by  the  members  of  an 
alleged  special  partnership,  to  re- 
cover the  proceeds  of  goods 
claimed  to  have  been  sold  by  de- 
fendants as  agents  for  plaintiffs, 
defendants  averred  in  their  answer, 
in  substance,  that  the  pretended 
partnership  was  a  sham  reported  to 
to  prevent  the  creditors  of  R.,  the 
active  partner,  from  reaching  his 
property,  and  that  he  was,  in  fact, 
the  sole  person  interested  in  the 
business,  and  defendants  set  up  as 
an  offset  an  individual  indebted- 
ness of  R.  to  tlieni.  On  the  trial  it 
appeared  that  R.,  previous  to  the 
alleged  formation  of  the  special 
partnership,  was  individually  en- 
gaged in  IJusinesa;  tliat  he  failed, 
made  an  assignment,  preferring 
his  sister  B.,  the  special  partner, 
to  a  large  amount;  that  the  capital 
of  the  special  partnership  was  con- 
tributed by  B.,  the  only  contribu- 
tion of  R.  being  his  time  and  skill. 
Defendant  then  offered  evidence 
tending  to  prove  that  the  claim  of 
B.  BO  preferred  was  in  fact  ficti- 
tious; that  the  assigned  property 
was  transferred  by  tne  assignor  to 
B.  in  pretended  payment  of  the 
fictitious  debt,  who  put  it  in  as  the 
capital  of  the  special  partnership 
which  was  formed  immediately 
after  such  transfer,  and  that  K.  re 
ceived  and  appropriated  all  the 
profits  of  the  business.  This  evi- 
dence was  excluded.  Held  error; 
that  the  rule  prohibiting  a  creditor, 
before  reducing  his  claim  to  judg- 
ment, from  maintaining  an  action 
to  set  aside  an  assignment,  by  the 
debtor  as  fraudulent  had  no  appli* 
cation  as  defendants  were  not  seek- 
ing to  set  aside  the  assignment,  but 
simply  to  show  that  the  plaintiff 
against  whom  they  have  a  counter- 
claim is  the  sole  party  interested 
in  the  claim  sought  to  be  enforced 
by  them,  and  so  that  they  were  en- 
titled to  be  allowed  the  counter- 
claim.    Rosenberg  v.  Block.      255 

2.  Where  one  member  of  a  firm  haa 
a  transaction  which  is  neither  ap* 
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patently  nor  in  reality  witliin  the 
scope  of  the  partnersLip  buBiness, 
the  firm  is  not  bound  by  his  decla- 
rations or  his  acts  in  the  transac- 
tion,  and  sacii  declarations  are  not 
evidence  against  the  firm  or  the 
other  partner.  In  such  a  case  the 
third  person  has  notice  that  tbe 
transaction  is  outside  of  the  part- 
nership  business,  and  he  cannot 
rely  upon  the  partnership  credit. 
Un.  Nat.  Bk.  v.  UnderhUl.        836 

8.  It  seems  that  one  partner  acquires 
no  right  or  interest,  le^ral  or  equi- 
table, by  reason  merely  of  the  co- 
partnership relation,  in  an  inven- 
tion made  by  a  copartner  during 
the  existence  of  the  partnersliip, 
although  the  invention  relates  to 
an  improvement  in  machinery  to 
facilitate  the  business  of  tlie  firm, 
and  although  the  inventor  used  co- 
partnership means  in  his  experi- 
ments and  is  bound  bj  the  co- 
partnership articles  to  devote  his 
whole  time  and  attention  to  the 
ftrm  business.  Burr  v.  De  Iji 
Vergne.  415 

4.  Where,  however,  by  an  agree- 
ment between  the  copartners  the 
firm  is  to  acquire  a  joint  right  in 
any  inventions,  the  partner  to 
whom  a  patent  for  such  an  inven- 
tion is  issued  may  not  claim  the 
exclusive  benefits  thereof.  Id, 

5.  The  parties  hereto  were  formerly 
copartners.  During  the  existence 
of  the  partnership,  one  M.  entered 
into  a  contract  with  defendant  by 
which  the  latter  agreed  to  pay  the 
expenses  of  making  experiments 
and  of  constructing  a  machine  to 
test  the  value  of  an  invention  by 
the  former;  in  consideration  there- 
of M.  agreed  to  give  defendant  a 
one-half  interest  in  the  invention. 
Defendant  entered  into  a  contract 
with  plaintifi^,  by  which  it  was 
agreed  that  the  firm  should  pay 
the  expenses  of  the  test,  and  that 
plaintiff'  should  have  onf»-lialf  of 
defendant's  interest.  A  large  ex- 
penditure was  thereupon  incurred 
by  the.  firm  in  the  experiments,  all 
the  expenses  of  which  were  borne 
by  it;  these  resnlted  successfully, 
and  several  patents  for  the  inven- 
tions were  applied  for  and  issued 


to  defendant  and  M.  jointly,  and 
one  was  issued  to  defendant  alone. 
In  an  action  brought  to  compel 
defendant  to  assign  to  plaintiff 
one-half  of  his  interest  in  the"  pat- 
ents, it  was  claimed  by  the  former 
that  they  were  not  within  the 
agreement,  as  the  inventions  oov- 
ered  by  the  patents  were  not  the 
inventions  of  M.  alone,  but  of  M. 
and  defendant  jointly.  Held  un- 
tenable ;  that  while  it  was  to  be 
assumed  that  the  patentees  were 
joint  inventors,  the  patents  em. 
braced  the  original  idea  of  M.,  and 
although  in  the  course  of  the  ex- 
periments defendant  contributed 
original  suggestions  which  entitled 
him  to  claim  as  joint  inventor,  as 
between  him  and  plaintiff  tliey 
were  for  the  purposes  of  the  ac 
tlon  to  be  considered  as  the  inven- 
tions of  M.  alone,  and  the  contribu- 
tions of  the  defendant  as  liaving 
been  made  in  aid  of  M.,  while 
proceeding  under  the  original 
agreement;  and  that  plaintiff  was 
entitled  to  an  interest  in  all  the 
patents,  including  the  one  issued 
to  def  endan  t  alone.  Id. 

6.  AUoheld,  that  plaintiff*  was  enti- 
tied  to  an  accounting  of  and  to 
share  in  the  profits  received  by  de- 
fendant from  licenses  or  sales  of 
the  right  to  use  the  invention.   Id, 

PATENTS  (FOR  INVENTIONS). 

1.  In  an  action  by  the  owner  of  a 
patent  right  against  a  licensee,  for 
a  breach  of  a  contract  to  pay  royal- 
ties, a  State  court  has  no  jurisdic- 
tion to  restrain  the  defendant  pen- 
dente lite  from  manufacturing  or 
selling  tbe  patented  article  ;  this  is 
within  the  exclusive  jurisdiction 
of  the  Federal  courts.  H.  -S'. 
Mfg.  Co.  V.  Reinoehl.  167 

2.  It  seeifis  that  one  partner  acquires 
no  right  or  interest,  legal  or  equit- 
able, by  reason  merely  of  the  co- 
partnership relation,  in  an  inven- 
tion made  by  a  copartner  during 
the  existence  of  the  partnership, 
although  the  invention  relates  to 
an  improvement  in  machinery  to 
facilitate  the  business  of  the  firm, 
and  although  the  inventor  used 
copartnership  means  in  his  experU 
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ments  and  is  bound  bj  the  oopart- 
nersbip  ariicles  todt^vuie  his  whole 
time  aud  attention  to  tlie  firm  busi- 
ness.    Buir  V.  Ue  La  Vergne,    416 

8.  Where,  however,  by  au  agreement 
between  the  copartners  the  firm  is 
to  acquire  a  joint  right  in  any  in- 
ventions, the  partner  to  whom  a 
patent  for  such  an  invention  is 
issued  may  not  claim  the  exclusive 
benefits  thereof.  Id. 

4.  The  parties  hereto  were  formerly 
copartners.  During  the  existence 
of  tbe  partnerdhip,  one  M.  entered 
into  a  contract  with  defendant  by- 
wbicli  the  latter  agreed  to  pay  the 
expenses  of  making  experiments 
and  of  constructing  a  machine 
to  test  the  value  of  an  invention 
by  the  former ;  in  consideration 
thereof  M.  agreed  to  give  defend- 
ant a  one- half  interest  in  the  in- 
vention. Defendant  entered  into 
a  contract  with  plaintiff,  by  which 
it  was  agreed  that  the  firm  should 
pay  the  expenses  of  the  test  and 
that  plaintiff  Hhould  have  one-half 
of  defendant's  interest.  A  large 
expenditure  was  thereupon  in- 
curred  by  the  firm  in  the  experi- 
ments, all  the  expenses  of  which 
were  borne  by  it ;  these  resulted 
successfully,  and  several  patents 
for  the  inventions  were  applied  for 
and  issued  to  defendant  and  M. 
jointly,  and  one  was  issued  to  de- 
fendant alone.  In  an  action  brought 
to  compel  defendant  to  assign  to 
plaintiff  one-half  of  his  interest  in 
the  patents,  it  was  claimed  by  the 
former  that  they  were  not  within 
the  agreement,  as  the  inventions 
covered  by  the  patents  were  not 
the  inventions  of  M.  alone,  but  of 
M.  and  defendant  jointly.  Held 
untenable  ;  that  while  it  was  to  be 
assumed  that  the  patentees  were 
ioint  inventors,  the  patents  em- 
braced the  original  idea  of  M.,  and 
although  in  the  course  of  the  ex- 
periments defendant  contributed 
original  suggestions  which  entitled 
him  to  claim  as  joint  inventor,  as 
between  him  and  plaintiff  they 
were  for  the  purposes  of  the  action 
to  be  considered  as  the  inventions 
of  M.  Alone,  and  the  contributions 
of  the  defendant  as  having  been 
made  in  aid  of  M.,  while  proceed- 


ing under  the  original  agreement ; 
and  til  at  plaintiff  was  entitled  to 
an  interest  in  all  the  patents,  in- 
cluding the  one  issued  to  defendant 
alone.  Id. 

5.  Aho  JiMy  that  plaintiff  was  enti- 
tled to  au  accounting  of  and  tu 
share  in  the  profits  received  by  de- 
fendant from  liceuses  or  sales  of 
the  right  to  use  the  invention.  Id. 

6.  It  was  claimed  that  the  agreement 
between  the  parties  being  by  parol, 
it  was  void  under  the  provision  of 
the  U.  S.  Statutes  (U.  S.  R.  S.. 
§  4898),  declaring  that  "every  pat- 
ent or  interest  tiierein  shall  be  as- 
signable  in  law  by  au  instrument 
in  writing."  Held^  that  the  pro- 
vision  does  not  apply  to  a  parol  ex- 
ecutory contract  to  convey  an  inter- 
est in  an  invention  contemplated, 
but  not  perfected  and  not  cogniza- 
ble  under  the  patent  laws.  Id. 

7.  It  seems  the  statute  does  not  pre- 
vent the  obtaining  by  parol  of  an 
equitable  title  to  or  interest  in  a 
perfected  invention.  Id. 

8.  Plaintiff  and  defendant  H.,  being 
the  owners  of  certain  patents  for 
improvements  in  musical  instru- 
ments, entered  into  a  contract  with 
defendant,  the  A.  C.  Co.,  by  which 
they  granted  to  it  the  exclusive 
right  to  manufacture  and  sell  mu- 
sical in.strumenta  containing  said 
improvements,  in  consideration  of 
which  said  company  contracted  to 
pay  certain  spt^cified  royalties  on 
the  instruments.  Tlie  contract 
provided  that  on  failure  of  the 
company  to  pay  the  royalties  the 
patentees  may  terminate  the  li- 
cense ;  but  iu  case  of  such  termi- 
nation  the  right  to  recover  royal- 
ties then  due  was  expressly  saved. 
The  contract  then  contained  a« 
provision  by  which  the  company 
agreed,  iu  substance,  to  pay  annu- 
ally  at  least  a  sum  specified  by  way 
of  royalty,  **  or  else  forfeit  tbe 
right  to  manufacture  •  *  ♦ 
under  the  foregoing  license,"  if  the 
patentees  "  shall  so  elect.**  Held, 
that  the  undertaking  of  the  com. 
pany  was  not  an  absolute  one  to 
pay  any  sum  over  the  royalties  re- 
quired to  be  paid,  but  that  it  had 


INDEX. 


829 


the  election,  in  case  the  royalties 
upon  instruments  manufactured 
did  not  amount  to  the  sum  speci- 
fied, to  pay  the  excess  up  to  that 
sum,  or  to  refuse  to  pay  subject  to 
the  hazard  of  a  forfeiture  of  its 
license  at  the  election  of  the  pat- 
entees ;  and  that,  tl^erefore,  an 
action  to  recover  sucli  excess  was 
not  maintainable.  Wing  y,  AimO" 
nia  Clock  Co.    '  531 


PAYMENT. 

M.  &  Co.  were  the  legal  depositaries 
of  tlie  rooneysof  the  county  of  W., 
applicable  to  the  payment  of  its 
bonded  indebtedness,  and  had  been 
put  in  funds  by  defendant,  the 
county  trea8Urer,to  pay  the  coupons 
for  interest  on  its  bonds.  The  re- 
lator held  and  presented  to  M.  & 
Co.  certain  of  said  coupons,  and 
upon  beinfi:  aslced  as  to  the  manner 
of  payment  desired,  requested  a 
draft  for  tlie  lunount.  Thereupon 
M.  &  Co.  delivered  to  it  their  sight 
draft  on  a  New  York  bank  for  the 
amount,  and  tlie  relator  surrendered 
th<9  coupons,  which  were  immedi- 
ately charged  to  tlie  defendant's 
account  as  paid  and  were  afterward 
delivered  up  to  him.  At  the  time 
of  the  transaction  M.  &  Co.  were 
insolvent,  but  had  on  hand  money 
sufficient,  and  would  have  paid  the 
coupons  in  currency  but  for  the 
election  of  the  relator  to  take  a 
draft.  This  draft  was  presented 
and  protested  for  non-acceptance 
and  non-payment,  M.  k  Co.  having 
failed  meanwhile.  Heldy  that  the 
relator  was  not  entitled  to  a  per- 
emptory mandamus  requiring  de- 
fendant to  pay  the  coupons ;  that 
the  authority  of  M.  &  Co.  was 
limited  to  payment,  and  the  relator 
having  accepted  the  draft  in  lieu 
of  money,  he  did  so  upon  his  own 
responsibility ;  the  transaction  was. 
as  against  tlUe  county,  a  payment 
and  it  was  not  chargeable  with  the 
loss.     People,  ex  rel.  v.  Cromwell. 

477 


PENAL  CODE. 
§§  278,  280.     People  v.  Crotdey,    234 


PERJURY. 

1.  Plaintiff,  for  the  purpose  of  being 
permitted  to  sue  as  a  poor  person, 
made  an  affidavit  that  he  was  pot 
worth  $100  besides  wearing  ap- 
pare]  and  furniture  and  the  subject- 
matter  of  that  action.  Plaintiff 
testified  that  he  swore  to  the  affi- 
davit without  actually  knowing  its 
contents  or  understanding  the  force 
of  the  language  used  therein. 
Plaintiff  could  not  read  or  write. 
Defendant's  counsel  requested  the 
court  to  charge  that  if  plaintiff  did 
not  know  the  contents  of  the  affi- 
davit he  was  guilty  of  perjury  ; 
this  was  refused,  lleld  no  error, 
Byrnes  v.  Byrnes,  4 

2.  While  it  is  perjury  for  one  know- 
ingly and  willfully  to  swear  to  a 
fact  as  true  about  which  he  knows 
nothing,  the  swearing  to  an  affida- 
vit, the  contents  of  which  the  de- 
ponent does  not  know,  is  not  neces. 
sarily  perjury ;  to  constitute  the 
crime  he  must  have  willfully  made 
the  affidavit,  knowing  that  he  did 
not  know  its  contents  or  the  facts 
alleged.  Id. 


PIERS. 
See  Wharvmb. 

PLEADING. 

1.  The  provision  of  the  charter  of 
the  city  of  Buflftilo  (§  7,  tit.  3,  chap. 
519,  Laws  of  1870),  declaring  that 
"  no  action  or  proceeding  to  recover 
or  enforce  any  claim  against  the 
city  shall  be  brought  until  the  ex- 
piration of  forty  days  after  the 
claim  shall  have  been  presented  to 
the  common  council,"  attaches  as  a 
condition  precedent  to  the  com- 
mencement of  any  action  against 
the  city.  Reining  v.  City  of  Buf- 
falo. 308 

2.  It  is,  therefore,  necessary  to  al- 
lege in  the  complaint,  in  an  action 
against  the  city  for  a  tort,  the  pre- 
sentation of  the  claim,  and  the  ex- 
piration of  forty  days  thereafter 
before  the  commencement  of  the 
action.  Id. 
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3.  Where  in  an  action  against  sev- 
eral defendants  upon  a  joint  con- 
tract, one  of  tiia  defendants,  while 
denying  in  his  answer  the  joint  lia- 
bility, avers  facts  which  show  that 
the  plaintiff  is  entitled  in  any  event 
to  a  separate  judgment  against 
hitu,  the  plaintiff  may  before  trial 
of  the  issue  so  maide  apply  for 
judgment  against  him.  Stedeker  \. 
Bernard.,  827 

Objection  to  jurisdiction  of  Su- 
perior Court  of  the  city  of  New  York, 
matter  of  drfense,  and  is  loaived  uuleea 
plead  d. 

See  Popfinger  v.  YutU,  88 

When  not  essential  to  raise  an 

objection  to  a  defense  by  pleading. 
See  Lorillard  v.  Clyde.  59 

Where  issue  of  fact  not  pre- 
sented by  pleadings  is  presented  on 
trial  and  ined  without  objection^  it  is 
too  late  upon  appeal  to  oftject  tJtat  it 
was  not  within  the  pleadings. 

See  Fallon  v.  Lawler.  228 

Wliere averments  in  answer  in- 

gnfficient  to  raise  the  bar  of  the  stat- 
ute oflimi'ations. 

See  liembe  v.  N.  F.,  0.  cfe  IF.  R. 
Co.    {Mem.)  721 

See  COtTNTER-CI.AIlC. 

Indictment. 


POLICE. 

1.  The  police  relief  fund,  created  by 
the  act  of  1885  (Chap.  486,  Laws 
of  1885),  was  intended  to  be  a  vol- 
untary fund,  and  contributions 
thereto  may  not  be  compelled  by 
deduction  from  the  pay  of  a  mem- 
ber of  the  police  force  of  a  city 
affected  by  the  act,  against  his 
will.     People^  ex  rel.  v.  McClave. 

468 

2.  Plaintiff  was  a  police  officer  in  the 
city  of  B.,  receiving  an  annual  sal- 
ary. The  police  com mis.si oners 
made  an  order  removing  him,  but 
the  order  of  removal  was  reversed 
upon  certiorari^  and  plaintiff  re- 
stored to  his  ofBce.  Between  the 
order  of  removal  and  that  of  res- 
toration, he  was  not  permitted  to 


render  service  as  policeman,  but 
earned,  money  in  other  employ- 
ments. In  an  action  to  recover 
the  salary  during  that  period,  lield, 
that  arefupal  to  deduct  the  amount 
of  his  earnings  from  the  unpaid 
salary  was  proper.  Fitzsimmons 
V.  CUy  of  Brooklyn.  536 

3.  The  "offense  of  intoxication*' 
created  by  the  excise  law  (§  17, 
chap.  628,  Laws  of  1857,  as  amend- 
ed by  chap.  856,  Laws  of  1869).  is 
a  crime  within  the  meaning  of  the 
Ne^  York  Consolidation  Act  (^268, 
chup.  410,  Laws  of  1882),  which 
prohibits  any  person  who  has 
"  been  convicted  of  any  crime  ** 
from  being  appointed  to  member- 
ship  on  the  police  force,  or  from 
holding  membership  thei>ein.  Peo- 
plCf  ex  rel.  Kopp,  v.  French.       583 

4.  An  investigation  by  the  board  of 
police  commissioners  to  determine 
whether  a  member  of  the  force 
has  been  convicted  of  a  crime  is 
not  within  the  provision  of  snid 
Consolidation  Act  (ii  250,  chap.  410, 
Laws  of  1882,  as  amended  by  chap. 
180,  Laws  of  1884),  which  prohib- 
its the  removal  of  a  member  **  un- 
til written  charges  shall  have  been 
made  or  preferred  against  him.'* 
When  it  comes  to  the  knowledge 
of  said  commis5^ioners  thst  a  mem- 
ber has  been  convicted  of  a  crime 
and  so  is  ineligible,  they  have  the 
right  summarily  to  vacate  his  ap- 
pointment, discharge  him  from  the 
force,  and  refuse  longer  to  recog- 
nize him  as  a  member.  M. 

5.  ft  seems  that  if  the  commissioners 
should  wrongfully  diHiniss^  a  mem- 
ber of  the  force  because  of  an  al- 
leged conviction  of  a  crime,  he 
would  have  his  remedy,  by  man- 
damus, for  restoration.  Id. 

6.  The  relator  was  removed  from 
the  police  force  because  of  a  con- 
viction prior  to  his  appointment 
for  intoxication;  no  written  charges 
were  preferred,  but  he  appear*-d 
before  the  board  in  compliance 
with  its  request,  with  his  counsel, 
who  stated  that  they  admitted  the 
relator  had  been  arrested  and  (ined 
in  a  police  court,  but  denied  that 
there  had  ever  been  a  conviction 
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for  a  crime,  and  without  objection 
becansie  of  the  abnence  of  written 
charges  the  relator  proceeded  to 
trial  upon  the  merits.  Held,  that 
conceding  the  provision  of  said 
C'Onsolidation  Act  as  to  written 
charges  was  applicable  to  the  esse, 
it  miffht  be  and  was  waived  Dy 
the  relator.  Id, 


POSSESSION  (WRIT  OF). 

1.  A  sherifTs  return  to  a  writ  of  pos- 
session is  not  conclusive  as  to  the 
execution  of  the  writ.  NevoeLl  v. 
Whigham,  20 

2.  As  against  a  mortgagee  of  a  lease- 
hold interest,  who  is  not  in  posses- 
sion of  the  demised  premises,  to  set 
the  six  months  statute  of  limita- 
tions runniDg  (2  R.  S.  506,  §  35), 
and  cut  off  his  right  to  redeem, 
the  execution  of  a  writ  of  posses- 
sion, issued  in  an  action  of  eject- 
ment brought  by  the  landlord 
because  of  non-payment  of  rent, 
must  be  an  open,  visible  and  noto- 
rious change  of  possession;  a 
merely  nominal  and  secret  execu- 
tion of  the  writ  is  not  sufficient.  Id, 

3.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest,  in 
which  the  assignee  of  the  landlord 
defended  on  the  ground  that  the 
mortgage  had  been  cut  off  by  the 
execution  of  a  writ  of  possession  in 
an  action  of  ejectment  brought  by 
the  landlord  for  non-payment  of 
rent,  and  by  a  failure  of  the  mort- 
gagee to  redeem  within  six  months, 
it  appeared  that  tlie  deputy  of  the 
sheriff,  to  whom  the  writ  was 
issued,  went  upon  the  premises  and 
notified  W.,  the  assignee  of  the 
lease,  who  was  in  possession  of  his 
business;  he  did  not  go  into  the 
house  upon  the  premises,  but 
reached  in,  took  a  chair,  set  it  out 
and  went  off;  it  did  not  appear  that 
the  chair  was  removed  from  the 
premises;  W.'s  family  were  there 
at  the  time,  and  remained  there, 
and  he  continued  in  actual  occupa- 
tion thereafter.  It  did  not  appear 
that  any  person  was  put  in  charge 
or  possession  on  the  part  of  tbe 
plaintiff  in  the  ejectment  suit,  or 
that   W.,  or    any  person  ou  the 


premises,  attorned  to  the  plaintiff 
or  to  any  one  in  his  behalf,  or 
undertook  to  hold  for  or  under  him. 
The  slieriff  made  return  that  he 
had  executed  the  writ  by  delivei^ 
ing  possession  to  the  plaintiff  in 
the  ejectment  suit.  Heldy  the  evi- 
dence did  not  justify  a  finding  that 
the  writ  was  executed  Id, 


PRACTICE.  ' 

1.  The  denial  by  a  trial  court  of  an 
application  to  postpone  or  put  off  a 
trial  is  not  the  subject  of  an  excep- 
tion  or  available  upon  appeal  to 
this  court.     Smith  v.  Alker.        87 

2.  It  seems  it  is  proper  for  considera- 
tion on  motion  for  a  new  trial,  and 
by  the  General  Term  on  appeal 
from  order  denying  such  a  motion. 

Id, 

3.  A  defendant  against  whom  an  in- 
quest has  been  taken  by  default 
may  not  obtain  relief  from  the 
judgment  by  motion  to  set  aside 
the  inquest  because  of  insufficiency 
of  the  evidence  to  sustain  the  find- 
ings, at  least  where  there  is  any 
evidence  to  sustain  them ;  he  should 
appear  and  raise  the  question  on 
the  taking  of  the  inquest,  and  upon 
decifiion  against  him  except  to  the 
ruling,  and  then  on  appeal  from 
the  judgment,  the  question  may 
be  presented.  OreerUeaf  v.  B*klyn, 
etc.,  R,  R,  Co,  9(5 

4.  The  common-law  rule  that  in  an 
action  against  several  defendants 
upon  an  alleged  joint  contract,  the 
plaintiff  must  fail  unless  he  estab- 
lishes the  joint  liability  of  all  the 
defendants  is  no  longer  the  rule  of 
procedure  in  this  State.  Stedeker 
V.  Bernard.  327 

5.  Under  the  Code  of  Civil  Proced- 
ure (§  1205),  and  it  seems  under  the 
former  Code  of  Procedure  (^  274), 
where  in  such  an  action  a  separate 
liability  of  one  or  more  of  tne  de- 
fendants is  established  on  the  trial, 
judgment  may  be  taken  against 
such  defendant  or  defendants.  Id, 

6.  Where  in  such,  an  action  one  of 
the  defendants,  while  denying  in 
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his  answer  tble  joint  liability  arera 
facta  which  show  that  the  plaintiff 
is  entitled  in  any  event  to  a  sepa- 
rate judgment  a^inst  him,  the 
plaintiff  may,  before  trial  of  the 
issue  so  made, apply  for  judgment 
against  him.  Id. 

7.  In  an  action  upon  a  check  signed 
in  the  name  of  a  firm,  of  which 
defendants  were  the  individual 
members,  defendants  joined  in  an 
answer  whicli  denied  that  the 
check  was  executed  by  the  copart- 
nership, but  averred,  in  substance, 
that  it  was  made  by  defendant  B. 
for  his  own  purposes  and  not  in  tlie 
business  of  the  firm,  which  was 
known  to  plaintiff  when  he  re-. 
ceived  it.  Ileld,  that  plaintiff  was 
entitled  to,  and  might  apply  to  the 
court  before  trial  for  judgment 
upon  the  pleadings  against  B.    Id. 

8.  It  seems  when  an  interlocutory 
judgment  provides  for  a  reference 
and  final  judgment  is  rendered, 
without  a  reference  by  the  judge 
before  whom  the  case  was  tried, 
the  defect  at  most  is  an  irregularity 
to  be  reached  by  motion,  and  is  not 
bronght  up  for  review  by  appeal 
from  the  j  ud&riiient  simply.  Burr  v. 
De  La  Vergne..  415 

9.  After  the  collection  of  a  jndgment 
in  an  action  in  the  Supreme  Court, 
it  was  vacated  by  tlie  General 
Term.  The  order  of  General  Term 
was  affirmed,  on  appeal  to  this 
court.     An   order  was  entered  at 

.  Special  Term  on  the  remittitur, 
making  the  order  of  this  court  that 
of  the  Supreme  Court.  HM,  that 
a  motion  for  restitution  was  prop- 
erly made  at  General  Term.  (Code 
of  Civ.  Pro., §1292.)  Market  Nat 
Bk.  V.  Pac.  Nat.  Bk  464 

10.  Where,  upon  motion  for  a  man- 
damxiSy  op|)osing  affidavits  are  read, 
which  conflict  with  the  averments 
in  the  moving  af&davits,  and  not- 
withstanding  this  the  relator  de- 
mands a  peremptory  writ,  it  is 
equivalent  to  a  demurrer,  and  the 
question  as  to  the  right  to  the  writ 
must  be  determined  npon  the  as- 
sumption that  the  averments  of 
the  opposing  affidavits  are  true. 
People,  ex  rd.  v.  Cromwell,         477 


11.  An  appeal  to  this  court  from  an 
order  of  General  Term,  reversing 
a  judgment  of  Special  Term  and 
granting  a  new  trial  after  trial  of 
issues  of  fact  in  mandamva  pro- 
ceedings,  is  not  an  appeal  from  an 
order  included  in  the  provision  of 
the  Code  of  Criminal  Procedure 
(§  192),  authorizing  appeals  from 
certain  orders  to  be  put  on  the  mo- 
tion  calendar  and  heard  as  motions ; 
it  should  be  placed  upon  the  gen- 
eral calendar.  People,  ez  rel,  v. 
Laidlaw.  588 

Objection    to   jurisdiction    of 

Superior  Court  of  city  of  Nete  York, 
mniter  of  defense,  and  is  toaived  un- 
less pleaded. 

SeePapfing&ry.  Yutte,  38 

When  not  essential  to  raise  an 

objection  to  a  defense  by  pleading. 
See  LoriUard  v.  Clsfde,  69 

Petition  to  vacate,  because  of 

fraudulent  representations,  a  «t«rw- 
gate's  decree  settling  executor's  ac- 
count in  pursuance  of  agreemeni  of 
parties,  is  demurrable  uidess  U  con- 
tains an  averment  of  an  offer  to  re- 
turn property  received  under  the 
agreement  or  giteJi  valid  excuse  for 
not  making  the  offer. 

See  Strong  v.  Strong,  69 

See  Appkat,. 

Criminal  TRrAi4. 

Plbading. 

Tbial. 


PRINCIPAL  AND  AGENT. 

1.  An  agent  la  held  to  the  utmost 
good  faith  in  his  dealinffs  with  hia 
principal  ;  if  he  acts  adversely  to 
his  employer  in  any  part  of  the 
transaction,  or  omita  to  disclose 
any  interest  which  would  natur- 
ally influence  his  conduct  in  deal- 
ing with  the  subject  of  the  em- 
ployment, it  is  such  a  fraud  upon 
his  principal  as  forfeits  any  right 
to  compensation  for  bis  services. 
Murray  v.  Bectrd,  505 

2.  An  agent  may  not  act  as  such  in  a 
transaction  where  he  has  an  in- 
terest  or  employment  adverse  to 
his  principal.  Id, 
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3.  Plaintiff,  &  timber  broker  in  New 
York,  having  learned  that  a  com 
panj  required  a  large  number  of 
piles  and  were  about  to  advertise  for 
bids  from  timber  merchants  to  sup- 
ply them,  visited  the  several  dealers 
therein  in  New  Tork  and  Brooklyn, 
among  them  the  defendants,  ob- 
tained prices  therefor,  and  under 
the  inducement  that  he  would  act 
for. them  respectively  in  procuring  a 
sale,  obtained  a  promise  from  each 
that  if  he  secured  a  sale  for  such 
dealer  he  should  receive  an  agreed 
commission.  Plaintiff  did  not  in- 
form the  dealers  of  the  name  of  the 
intended  purchaser,  or  that  a  con- 
tract  could  be  obtained  only  by 
competitive  bidding,  or  that  he 
had  effected  a  similar  understand- 
ing with  other  dealers.  The  com- 
pany  issued  proposals,  and  sent  to 
said  dealers,  including  defendants, 
invitations  to  compete  for  the  con- 
tract. Plaintiff,  defendants  and 
other  dealeni  submitted  bids  for 
the  contract,  which  was  awarded 
to  defendants.  In  an  action  to 
recover  the  agreed  commission 
wherein  the  above  facts  appeared, 
held,  that  plaintiff  was  properly 
nonsuited;  that  there  was  no  con- 
sideration for  the  agreement ;  also, 
that  there  was  a  suppression  of 
material  facts  on  the  part  of  plain- 
tiff in  making  the  contract ;  and 
that  it  was  against  good  morals,  as 
plaintiff  owed  duties  to  different 
principals,  which  were  conflicting 
and  incapable  of  faithful  perform- 
ance by  the  same  person;  also  held, 
that  the  proof  failed  to  show  any 
service  rendered  by  plaintiff  to  de- 
fendant in  effecting  the  sale.      Id, 

A  htuband  who  has  procured  a 

policy  on  his  life  for  the  benefit  of 
hia  wife  and  children  ie  agent  for  the 
assured,  for  the  purpose  of  receiving 
notice  of  premiums  due. 

See  W7iUe?iead  v.  iV.  7  Life  Ins. 
Co.  143 

See  BuoKBB. 

PUBLIC    POLICY. 

The  use  of  a  franchise,  granted  for 
public  purposes,  as  a  mere  cover 
for  a  private  enterpriHe,  is  con- 
trary to  public  policy.  Fanning  v. 
Osborne.  441 

SicKELS  —  Vol.  LVII. 


QUESTIONS  OP  LAW  AND  FACT. 

The  mere  fact  that  the  sole  evidence 
as  to  a  material  fact  in  issue  in  an 
action  is  the  testimony  of  a  party, 
when  there  is  no  conflict  in  the 
evidence  or  circumstances  from 
which  an  inference  against  the 
fact  so  testified  to  can  be  drawn, 
does  not  require  the  submission  of 
the  question  to  the  jury.  Kellp  v. 
Burroughs.  93 

WhenguesHon  of  good  faith,  in 

appkeation  for  insurance,  one  of  fact 
for  jury. 

See  Sc/iuster  v.  D.  C.  Ins,  Co.    260 

Sufficiency  of  evidence  tojuetify 

flnditigs  of  fraudulent  conversion  by 
employe  of  money  belonging  to  his 
emfj^t&yer, 

SeeUr,  r.  A  B.  F.  Co.  v.  Moore. 
{Mem.)  667 

When  negligence  of  railroad 

company,  a  question  of  fact. 

See  Seeley  v.  N.  7.  C.  &  H.  R.  R. 
R.  Co.    {Mem.)  719 

See  Rembe  v.  JT.  F.,  O.itW.R,  €0. 
{Mem.)  721 


RAILROAD  CORPORATIONS. 

1.  Defendant's  street  railroad  was 
crossed  by  the  track  of  a  steam  rail- 
road. A  car  on  defendant's  road  in 
which  plaintiff  was  a  passenger 
was  struck  at  the  crossing  by  an 
engine  passing  on  the  other  road 
and  plaintiff  was  injured.  In  an 
action  to  recover  damages  for  the 
injury,  held,  that  under  the  circum- 
stances the  defendant  was  bound 
to  exercise  the  highest  degree  of 
care  and  prudence,  the  utmost 
human  skill  and  foresight;  and  that 
a  charge  to  that  effect  was  proper 
Coddington  v.  B*klyn,  etc,  R.  R. 
Co.  66 

2.  A  railroad  corporation,  having  ac- 
quired the  right  to  cross  a  highway, 
did  so  below  grade,  and  for  the 
purpose  of  restoring  the  highway 
as  required  by  the  General  Railroad 
Act((:hap.  140,  Laws  of  1850;  chap. 
133,  Laws  of  1880,)  bridged  its 
tracks  and  graded  up  the  highway 
to  the  bridge  level.  Plaintiff  owned 
105 
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land  adjoiuing  tlie  land  of  the  cor- 
poration and  to  the  center  of  the 
ni^hway,  the  grade  of  which  was 
thus  raised.  The  change  thus 
made  was  all  within  the  original 
lines  of  the  highway.  In  an  action 
to  recover  damages,  held,  that 
plaintiff's  fee  in  the  highway  was 
not  subjected  to  any  new  or  differ- 
ent use,  and  that  he  was  not  enti- 
tled to  recover.  Conklin  v.  N,  T., 
0.  d  W,  B.  Co.  107 

8.  To  entitle  a  person  appointed  sec- 
retary of  a  railroad  corporation, 
who  is  not  a  director  or  stock- 
holder, to  charge  a  reasonable  com- 
pensation for  his  services,  it  is  not 
essential  that  a  rate  of  compensa. 
tion  should  be  agreed  upon,  or 
y  that  there  should  be  an  express 
agreement  to  pay  a  compensation. 
In  this  respect  he  stands  in  no  dif- 
ferent position  from  an  employe  of 
any  other  grade,  who  has  rendered 
services  at  the  request  of  the  cor- 
poration. Smith  V.  L,  L  R.  R, 
Go.  190 

4.  *It  is  a  necessary  conclusion  from 
the  fact  of  the  election  by  the  board 
of  directors  of  the  corporation,  the 
acceptance  of  the  office  and  the 
discharge  of  its  duties,  that  the 
services  were  rendered  at  the  re- 
quest of  the  corporation,  and  these 
circumstances  prima  facie  raise  an 
implied  obligation  on  the  part  of 
the  corporation  to  make  compen- 
sation ;  and,  to  rebut  that  presump- 
tion, there  should  be  clear  evidence 
that  the  services  were  to  be  gratu- 
itous. Id. 

5  Plaintiff,  a  passenger  in  one  of 
defendant's  cars,  was  sitting  by  an 
open  window  with  his  elbow  on 
the  window  sill,  when  It  was  struck 
by  a  crane  used  to  deliver  the  mail 
to  passinfi^  trains.  In  an  action  to 
recover  damages  for  the  injury,  a 
witness,  after  describing  the  posi- 
tion of  the  plaintiflTs  elbow  upon 
the  window  sill,  added:  '*  I  should 
judge  that  it  could  not  project  out 
of  the  window  by  the  position  that 
he  held  it  in  tlie  car;  "  also  that  "  it 
could  not  be  outside  of  the  car." 
Held,  that  the  testimony  was  com- 
petent; that  it  was  not  merely  an 


opinion,  but  a  statement  of  facts, 
without  a  positive  allegation  as  to 
its  accuracy  ;  but,  even  if  regarded 
as  an  opinion,  as  it  was  being  based 
upon  pergonal  knowledge  of  the 
facts,  it  was  competent.  HaUahaa 
V.  N.  T.,  L.KdW.RR.  Co.  194 

6.  Another  witness,  who  had  testified 
that  he  heard  a  rattling  noise  on 
the  side  of  the  car,  was  asked  and 
permitted  to  answer  under  objec- 
tion and  exceptiou,  '*Did  you  no- 
tice any  confusion  produced  among 
the  passengers  by  the  noise  on  the 
outside  of  the  car  ?  "  Held  no  er- 
ror; that  the  testimony  was  com- 
petent as  part  of  the  res  geeta,  J<L 

7.  The  sale  of  a  railroad  ticket  be- 
fore the  arrival  of  a  train,  or  when 
it  is  at  the  station,  does  not  give  the 
purchaser  a  specific  right  to  uke 
that  particular  train,  so  that  it  must 
be  held  long  enough  for  him  to  go 
upon  it.  The  ticket  gives  no  right 
to  delay  the  train,  but  simply  a 
right  to  take  any  train  l>ound  to 
the  passenger's  destination  which 
stops  at  that  station  provided  he 
presents  himself  in  time;  and  upon 
the  passenger  is  imposed  the  duty 
of  presenting  himself  in  time  or 
waiting  for  a  succeeding  train. 
Paulitsch  V.  iV.  r.  a,  etc.,  Co.  280 

8.  Plaintiff  came  to  a  station  on  de- 
fendant's road  late  for  a  train  she 
desired  to  take.  The  train  was  at 
the  station  when  she  purchased 
her  ticket,  and  she  came  out  upon 
the  platform,  after  the  signal  to 
start  had  beien  given  and  after 
drop-platforms,  which  were  let 
down  to  connect  the  car  and  sta- 
tion platforms,  had  been  raised, 
and  just  as  the  engineer  was  about 
to  apply  the  steam,  and  at  a  mo- 
ment when  she  could  not  see  the 
conductor,  who,  with  the  brakeman, 
had  stepped  on  the  train  and  waa 
not  aware  of  her  presence.  All 
passengers  had  left  the  train  and 
all  those  in  sight  desiring  to  take 
it  had  gone  aboard  when  the  8ig> 
nal  was  given.  As  plaintiff  took 
hold  of  the  rail  of  a  car  and  at- 
tempted  to  get  on  to  the  train  it 
started  and  she  was  thrown  down 
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and  injared.  In  an  action  to  re- 
cover damagefl  for  the  injarr,  de- 
fendftnt's  counsel  requestea  the 
court  to  charge  that  *'  When  the 
people  who  desired  to  stop  *  *  - 
*  *  had  left  the  train  and  the 
persons  who  were  there  at  the  sta- 
tion platform  had  entered  on  the 
train,  the  defendant  had  the  right 
to  raise  the  drop-platform  and 
start  the  train."  This  the  court 
ref ased  to  charge,  save  witU  this 
qualification,  *' provided  that  thej 
had  given  each  person  having  a 
right  to  enter  upon  that  train  as  a 
passenger  the  opportnnity  to  get 
on  hoard."   Held  error.  Id. 

9.  The  fact  that  the  State  Constitu- 
tion  (Art.  8,  §  18)  prescribes  condi- 
tions upon  which  street  railroads 
may  be  constructed  does  not  ex- 
clude the  legislature  from  impos- 
ing conditions  other  than  those  so 
prescribed.  In  re  Uth  St.  B.  R. 
Co.  843 

10.  Except  as  restrained  by  the  Con- 
stitution, the  legislative  p6wer  is 
untrammeled  and  supreme,  and  a 
constitutional  provision  which 
withdraws  from  the  cognizance  of 

,  the  legislature  a  particular  subject, 
or  which  qualifies  or  regulates  the 
exercise  of  the  legislative  power 
in  respect  to  a  particular  incident 
of  that  subject,  leaves  all  other 
matter  and  incidents  under  its  con- 
trol.  Id. 

11.  The  provision  of  the  "Street 
Surface  Railway  Act"  (§  14,  chap. 
252,  Laws  of  1884),  imposing  as  a 
coudition  to  the  construction,  ex- 
tension or  operation  of  a  street 
railroad  in  a  street  or  highway  in 
which  another  street  railway  has 
been  lawfully  constructed,  that  the 
consent  of  the  company  owning 
and  maintaining  such  other  road 
shall  be  obtained,  is  not  a  delega- 
tion of  legislative  power  to  the 
company  whose  consent  is  required, 
and  is  constitutional  and  valid.  2d. 

12.  Upon  application  for  the  appoint- 
ment of  commissioners  as  author- 
ized by  said  constitutional  provis- 
ion, and  as  provided  for  by  said 
act,  where  the  consent  of  the  re- 
quisite  number  of  property-own- 


ers cannot  be  obtained,  the  coart 
is  not  vested  with  any  discretion 
to  grant  or  deny  the  motion  upon 
a  consideration  of  the  question  of 
the  utility  or  necessity  of  the  pro- 
posed road ;  nor  has  it  the  power 
to  deny  the  application  because  of 
failure  of  the  applicant  to  procure 
the  requisite  consent  of  another 
company.  Inability  to  obtain  the 
consent  of  property  holders  is  the 
onlv  prerequisite  to  the  applica- 
tion. Id. 

IS.  Where  a  case  is  presented,  con- 
templated by  the  Constitution,  tlie 
court  is  l>ound  to  exercise  the 
power  conferred  upon  it,  which  is 
a  mere  naked  power  of  appoint- 
ment, and,  it  seems,  the  question  as 
to  whether  the  proposed  road  ougV . 
to  be  constructed  is  to  be  deter- 
mined, in  the  first  instance,  by  the 
commissioners  so  appointed,  and 
the  power  of  the  court  to  pass 
upon  it  arises  only  after  they  have 
made  their  report  and  returned 
the  evidence  taken  by  them.       Id. 

14.  A  first  mortgage  upon  the  prop- 
erty of  defendant,  The  St.  L.,  A. 
&  T.  H.  K.  R.  Co.,  contained  pro- 
visions to  the  effect  that  twice  a 
year,  out  of  any  surplus  of  net 
earnings,  the  company  should  pay 
to  the  trustees  $12,500  as  a  sinking 
fund  for  the  redemption  of  the 
bonds  secured,  with  which  and  the 

.  accumulation  of  interest  thereon 
the  trustees  were  required  to  pur- 
chase outstanding  bonds  so  long  as 
they  could  be  purchased  at  not 
more  than  ten  per  cent  above  par; 
the  bonds  so  purchased  were  di- 
rected to  be  deposited,  but  it  was 
provided  that  they  sl^ould  remain 
in  force  and  interest  be  paid  thereon 
by  the  company ,the  amount  thereof 
to  be  added  to  the  capital  of  the 
sinking  fund  and  invested  in  the 
purchase  of  other  bonds.  In  case 
of  inability  to  purchase  said  bonds 
at  the  prescribed  rate  it  was  pro- 
vided that  the  sinking  fund  on 
hand  should  remain  at  interest 
until  the  authorized  purchases 
could  be  made,  and  that  "no  fur- 
ther payments  shall  be  payable  to 
the  said  sinking  fund  till  the  money 
BO  remaining::  in  the  said  fund  can 

.  be  used  in  purchasing  said  bonds 
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•  «  *  when  6ach  payments  of 
$12,500,  semi-annuaUy,  shall  be 
resumed."  The  price  of  said  bonds 
having  gone  above  the  permitted 
purchase-price,  the  semi-annual 
payments  were  discontinued,  but 
the  company  proposed  to  continue 
the  payment  to  the  trustees  of  in- 
terest on  the  bonds  then  held  by 
the  sinking  fund.  In  an  action  to 
restrain  such  payment,  hMf  that 
conceding  the  bonds  so  held  ceased 
upon  their  purchuse  to  constitute 
any  part  of  tlie  corporate  debt,  the 
duty  of  continued  payments  of  in- 
terest as  contributions  to  the  sink- 
ing fund  was  continued,  and  was 
not  affected  by  the  provision, 
quoted,  which  applied  simply  to 
tne  regular  semi-annual  payments; 
and  that,  therefore^he  action  was 
:  not  maintainable.  Wilds  v.  8t.  £., 
ele.,  R,  H  Go,  410 

15.  The  right  to  construct  and  operate 
a  street  railway  is  a  franchise 
which  must  have  its  source  in  the « 
sovereign  power.  Fanning  v.  Os- 
borne. 441 

16.  The  legislative  power  over  the 
subject  has  this  limitation:  the 
franchise  must  be  granted  for  pub- 
lic not  for  private  purposes,  or  at 
least  the  grant  must  be  based  upon 
public  considerations.  Id. 

17.  The  construction  and  mainte- 
nance of  a  street  railway,  by  any 
individual  or  association  of  individ- 
uals, without  legislative  authority, 
is  a  public  nuisance  and  subjects 
those  maintaining  it  to  a  private 
action  in  favor  of  any  person  sus- 
taining special  injury  therefrom. 

Id. 

18.  The  use  of  a  franchise,  granted 
for  public  purposes,  as  a  mere  cover 
for  a  private  enterprise,  is  contrary 
to  public  policy.  Id, 

19.  A  street  railroad  corporation, 
after  it  had  abandoned  a  portion  of 
its  road  and  ceased  to  use  the  same, 
entered  into  a  contract  with  O.  by 
the  terms  of  which  it  granted  to 
him  the  right  to  run  freight  cars 
over  the  abandoned  portion  of  its 
r'Mui,  "  but  not  so  as  to  interfere 


with  the  ranning  of  Beeessary 
passenger  cars  "  by  the  corporation, 
O.  covenanting  to  pay  the  eii^penses 
of  laying  a  new  track  and  of  keep- 
ing the  same  in  repair.  The 
assignees  of  O.  laid  the  new  track 
and  nave  since  used  it  ezoiusively 
for  running  freight  cars  over  it, 
for  the  purposes  of  their  private 
business,  to  the  special  injury  of 
plaintiff,  who  owns  a  lot  adjoining 
the  street  upon  which  the  track  k 
laid.  In  an  action  to  restrain  such 
use  of  the  street,  held,  that  tlie 
contract  furnished  no  defense,  as  it 
was  simply  an  attempt  by  the  rail- 
road company  to  transfer  to  an  in- 
dividual, for  the  purposes  of  his 
private  business,  its  franchise  im 
common  carrier  over  a  part  of  its 
route  ;  that  such  ose  of  the  street 
was  a  nuisance,  and^the  special  in- 
jury caused  thereby  to  plaintiff 
authorized  the  interference  of 
equity  in  his  behalf,  and  this  with- 
out regard  to  the  question  whether 
he  had  a  title  to  or  interest  in  the 
soil  of  the  street.  Id. 

20.  As  to  whether  the  legislature  has 
power  to  authorize  the  construction 
of  a  railroad  in  a  street  or  highway, 
the  fee  of  which  remains  in  the* 
original  owner,  as  .against  a  pur- 
chaser from  such  owner  of  a  lot 
abutting  on,  and  by  the  terms  of 
his  decS  bounded  by  the  side  of 
the  street,  without  providing  for 
compensation  to  him,  quofre.      Id, 

21.  O.  was  made  a  party  to  the  action. 
The  wrongful  acts  charged  in  the 
complaint  and  proved  were  of  those 
who  succeeded  to  his  interests  un- 
der the  contract,  and  no  proof  was 
given  of  any  act  done,  advised  or 
approved  by  him.  Held,  that  a 
judgment  against  him  was  errone- 
ous. Id. 

22.  The  provision  of  the  act  of  1885 
(Chap.  554,  Laws  of  1885).  author- 
izing the  construction  ox  an  "  il- 
lustrated section  "  of  elevated  rail- 
road on  some  '  *  duly  authorized 
street  "  in  the  city  of  New  York, 
is  violative  of  the  provision  of  the 
State  Constitution  (Art.  3,  §  18), 
which  prohibits  the  passing  of  a 
local  or  private  bill,  "granting  to 
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any  corporation,  association  or  in- 
dividual tlie  right  to  lay  down 
rai  I  rodd  tracks. "  People,  ex  rel.  v. 
Loeu),  471 

23.  It  is  also  anconstttutional  in  that 
no  provision  is  made  for  compensa- 
tion to  abutting  owners,  or  owners 
of  the  fee  of  the  street.  Id, 

24.  One  whose  .premises  adjoin  a 
railroad  is  not  ehargeabh)  with 
contributory  negligence  simply  l^e- 
cause  he  took  out  of  doors  and 
used  upon  his  premises  an  inflam- 
mable article  necessary  to  be  used 
in  the  business  carried  on  on  the 
premises  to  which,  through  the 
negligence  of  the  railroad  com- 
pany, fire  was  communicated  by 
sparks  from  one  of  its  engines;  the 
mere  location  of  .  the  road  and  its 
Qse  do  not  operate  as  a  prohibition 
apon  certain  branches  of  industry 
in  its  vicinity,  which  may  be  en- 
dangered by  such  use.  Ka^fteisch 
V.  L  1.  B,  R.  Co.  620 

25.  Plaintiff  delivered  to  defendant 
certain  live  stock  to  be  transported 
over  its  road.  In  an  action  to  re- 
cover  damages  for  injuries  caused 
by  the  alleged  failure  of  the  de- 
fendant to  transport  the  animals 
within  a  reasonable  time,  it  ap- 
peared that  they  were  carried  with 
treasonable  dispatch  so  far  as  C,  a 
station  on  defendant's  road,  where 
the  train  carrying  them  stopped 
for  the  purpose  of  making  certain 
usual  clianges.  Defendant  was 
willing  and  desirous  to  proceed, 
and  liad  tlie  necessary  rolling  stoclc 
and  employes  so  to  do,  and  made 
all  reasonable  efforts  to  that  end, 
but  was  prevented  by  a  portion  of 
its  employes  who  had  struck,  be- 
cause of  a  reduction  of  wages,  and 
who  not  only  refused  to  run  de- 
fendant's trams  or  obey  the  orders 
of  its  officers,  but  by  violence  and 
intimidation  prevented  other  em- 
ployes, who  were  ready  and  will- 
ing to  work,  from  so  doing.  In 
consequence  the  train  was  delayed 
for  eleven  days  when  the  strike 
ceased,  and  the  stock  was  imme- 
diately sent  forward  to  its  destina- 
tion. The  court  charged,  in  sub- 
stance, that  defendant  was  not  re- 


lieved from  liability,  by  the  fact 
that  the  delay  was  caused  by  the 
unlawful  acts  of  its  striking  em- 
ployes. HM  error;  that  when 
the  men  abandoned  defendant's 
employment,  they  ceased  to  be  its 
servants  or  agents  for  whose  acts 
it  was  responsible;  that  conceding 
the  strike  was  organized  while  the 
strikers  were  in  defendant's  em- 
ploy, it  was  a  matter  outside  of 
their  employment  and  imposed  no 
liability  on  defendant;  also,  that 
the  delay  was  not  caused  by  the 
strike,  i,  e. ,  the  refusal  of  the  men 
to  work,  but  by  the  unlawful  con- 
duct  of  the  strikers  after  they  had 
left  defendant's  employ.  Oei$mer 
V.  L,  8.  (SiM,8.R  Co,  G63 

WJiere  proceedinffs  to  condemn 

lands  for  railroad  purposes  are  insti- 
tuiedy  under  a  contract  between  the 
parties,  which  declares  the  principles 
by  which  tJu  commissioners  are  to  be 
governed  in  making  tlie  appraisement, 
the  court  hisno  power  to  terminate 
the  proceedings  or  require  t7iem  to  be 
conducted  on  different  principles:  aleo, 
mere  apprehension  that  award  of 
commissioners  toiU  be  excessvoe  does 
not  justify  an  order  restraining  them 
from  making  a  report. 

See  In  re  H,  7.,  L,  db  W.  JR.  Co, 
(Mem,)  704 

Plaintiff,  after  station  had  been 

called  wTiere  sl\£  intended  to  leave  the 
train,  and  cu  she  supposed  the  train 
had  stopped,  passed  out  unth  other  pas- 
sengers onto  the  platform  of  the  car, 
when,  by  a  sudden  jerk,  she  was  thrown 
down  and  injured.  In  an  action  to 
recover  damages,  the  court  charged 
that  if  when  she  *'  stepped  out  upon 
the  platform  the  train  had  stopped  or 
appeared  to  persons  of  ordinary  intel- 
ligence to  have  stopped  ♦  *  *  and 
by  a  sudden  jerk,  of  which  s/ie  7iad  no 
warning,  she  v}as  precipitated/ and  re- 
ceived this  injury,  8?ie  has  a  right  of 
action,'*    Held  no  error. 

See  Bartholomew  v.  If,  Y,  C.  dk  H. 
R  R.  R,  Co.  (Afem.)  716 

When  negligence  of  railroad 

company  a  question  of  fact. 

See  Se^ley  v.  N,  F.  C.  d  H,  R.  R, 
Co.    {}fem.)  719 
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RAPE. 

1.  In  order  to  establish  the  crime 
of  rape  under  the  statute  (Penal 
Code,  §§  278.  280),  it  is  sufficient  to 
prove  penetration  of  tiie  private 
parts  of  the  man  into  the  person  of 
the  woman  *' against  her  will  or 
without  her  consent;"  no  inquiry 
is  necessary  as  to  the  extent  of  the 
penetration,  or  the  particular  part 
of  the  female  internal  organs 
reached.     People  v.  Crowley,      234 

2.  Upon  the  trial  of  an  indictment 
for  rape,  the  prisoner  testified  in 
his  own  behalf;  the  court  charged 
that  '*  while  his  evidence  is  to  be 
considered  as  that  of  any  other 
witness,  they  should,  in  determin- 
ing his  credibility,  consider  the 
fact  that  he  stood  charged  with  the 
commission  of  a  serious  criminal 
offense.''    Held  no  error.  Id. 


RECEIVER. 

1.  In  an  action  brought  by  plaintiff, 
as  receiver Ol  an  insolvent  railroad 
corporation,  to  recover  for  the  use 
of  certain  of  its  rolling  stock,  the 
complaint  alleged  the  appointment 
of  plaintiff  as  receiver  in  seques- 
tration proceedings  by  petition  and 
motion  under  the  Revised  Statutes; 
also,  his  appointment  in  an  action 
of  foreclosure.  The  defendant 
claimed  the  general  appointment 
to  be  invalid,  as  such  an  appoint- 
ment could  only  be  made  in  an  ac- 
tion (Code  of  Civ.  Pro.,  §g  1784, 
1810),  and  that  as  receiver  in  the 
foreclosure  suit  plaintiff  acquired 
no  right  to  the  cause  of  action, 
which  accrued  prior  to  his  ap- 
pointment. It  appeared  that  a 
prior  action  was  brought  by  plain- 
tiff for  tre^^pass  committed  by  de- 
fendant upon  the  property  of  the 
corporation  before  either  of  plain- 
tiff*8  appointments,  the  complaint 
in  which  action  contained  the  same 
averments  as  to  plaintiff's  appoint- 
ments, and  wherein  it  was  decided 
that  both  were  valid.  Hdld,  that 
the  former  judgment  was  a  bar  to 
the  defense ;  also,  that  the  effect  of 
such  judgment  as  a  bar  was  not 
changed  by  the  fact  that  its  amount 
was  too  small  to  entitle  defendant 
to  appeal  to  this  court  from  a  judg- 


ment of  the  General  Term  affirm-, 
ing  the  same.  Oriffin  v.  L.  I.  R. 
B.  Co,  449 

2.  It  is  not  a  ground  of  objection  to 
an  order  of  restitution  that  restitu- 
tion  is  directed  to  be  made  to  a  re- 
ceiver of  the  defendant.  Market 
Nat.  Bk.  V.  Pac,  Nat.  Bk,         4^ 

3.  Prior  to  the  granting  of  each  an 
order  the  receiver  had  jcomnaenced 
an  action  against  plaintiff  to  re- 
cover  the  moneys  collected,  and 
also  an  action  against  a  corporation 
from  whose  possession  plaintiff 
jtook  the  property  levied  upon  and 
sold  to  satisfy  the  judgment.  The 
order  of  restitution  was  granted 
on  condition  that  these  actions 
should  be  discontinued  and  the 
taxable  costs  theruin  paid  by  the 
receiver.  Held,  that  the  pendency 
of  the  actions  did  not  preclude  the 
defendant  from  making  the  motion, 
and  it  was  within  the  discretion  of 
the  court  to  determine  whether, 
notwithstanding  them,  the  motion 
should  be  entertained  and  granted, 
and  as  plaintiff's  rights  were  en- 
tirely protected,  it  had  no  cause  for 
complaint.  Id, 


REDEMPTION. 

1.  As  against  a  mortgagee  of  a  lease- 
hold  interest,  who  is  not  in  posses- 
sion of  the  demised  premises,  to 
set  the  six  months  statute  of  limi- 
tations running  (2  R.  S.  506,  §  35), 
and  cut  off  his  right  to  redeem,  the 
execution  of  a  writ  of  possession, 
issued  in  an  action  of  ejectment 
brought  by  the  landlord  because  of 
non-payment  of  rent,  must  be  an 
open,  visible  and  notorious  change 
of  possession ;  a  merely  nominal 
and  secret  execution  of  the  writ  is 
not  sufficient.    Ifetoellv.  Whigham. 

20 

2.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest,  in 
which  the  assignee  of  the  landlord 
defended  on  the  ground  that  the 
mortgage  had  been  cut  off  by  the 
execution  of  a  writ  of  possession 
in  an  action  of  ejectment  brought 
by  the  landlord  for  non-payment  of 
rent,  and  by  a  failure  of  the  mort- 
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gagee  to  redeem  within  six  months, 
it  Hppeared  that  the  deputy  of  the 
Bh«^riff,  to  whom  the  writ  was  is- 
sued, went  upon  the  premises  and 
notified  W.,  the  assignee  of  the 
lease,  who  was  in  possession,  of  his 
business ;  he  did  not  go  into  the 
house  upon  the  premises,  but 
reached  in,  took  a  chair,  set  it  out 
and  went  oflT;  it  did  not  appear 
that  the  chair  was  removed  from 
the  premises;  W.'s  family  were 
there  at  the  time,  and  remained 
there,  and  he  continued  in  actual 
occupation  thereafter.  It  did  not 
appear  that  any  person  was  put  In 
charge  or  possession  on  tlie  part  of 
the  plaintiff  iu  the  ejectment  suit, 
or  that  W.,  or  any  person  on  tlie 
premises,  attorned  to  the  plaintiff 
or  to  any  one  in  his  behalf,  or 
undertook  to  hold  for  or  under  )tim. 
The  sheriff  made  return  that  he 
had  executed  the  writ  by  deliver- 
ing posflesBion  to  the  plaintiff  in 
tiie  ejectment  suit.  SM,  the  evi- 
dence did  not  justify  a  finding  that 
the  writ  was  executed.  Id 

8.  The  complaint  set  forth  the  re- 
covery of  judgment  in  the  eject- 
ment suit,  and  alleged  a  tender  and 
payment  into  court  of  the  amount 
of  rent  in  arrear,  with  the  costs 
and  charges  to  wliich  the  plaintiff 
in  that  action  was  entitled;  also 
that  plaintiff  here  was  ready  and 
willing  to  pay  said  rent  and  charges. 
It  was  claimed  by  defendants  that 
the  effort  to  redeem  was  ineffectual, 
as  the  amount  tendered  was  in- 
sufllcient,  and  that,  therefore,  the 
complaint  was  properly  dismissed. 
Held  untenable  ;  that  as  the  statu- 
tory  limitation  as  to  time  to  redeem 
had  not  expired  at  the  time  of  trial, 
the  insufficiency  of  the  amount 
tendered  did  not  authorise  a  dis- 
missal of  the  complaint ;  that  as 
the  complaint  contained  an  offer  to 
pay  all  the  back  rents,  costs  and 
charges,  the  court  could  have  re- 
quired the  payment  of  the  proper 
amount  as  a  condition  of  granting 
relief.  Id. 

4.  The  complaint  herein  contained 
simply  the  ordinary  averments  for 
the  foreclosure  of  a  mortgage  upon 
land  in  fee.  The  answer  of  de- 
fendants C.  &  Y.  alleged   in  sub. 


stance  that  the  mortgagors  held  as 
tenants  under  a  perpetual  lease, 
and  the  title  of  the  lessor  having 
become  vested  in  said  defendants, 
they  brought  ejectment  for  non- 
payment of  rent,  recovered  judg. 
ments,  and  under  writs  of  posses- 
sion issued  thereon,  the  mortgagors 
were  dispossessed  and  possession 
was  delivered  to  them,  whereby 
plaintiff*8  mortgage  was  cut  off. 
The  averments  as  to  title  and  re. 
covery  of  judgments  in  the  eject- 
ment suits  were  proved  on  the  tria^, 
but  the  evidence  showed  that  the 
execution  of  the  writs  of  posses- 
sion were  merely  formal,  no  actual 
change  of  possession  taking  place. 
It  appeared,  however,  that  before 
the  pretended  execution,  K.  and  his 
wife,  the  mortgagors,  without  the 
knowledge  of  the  mortgagee  or  her 
attorney,  gave  a  written  contract  to 
defendant  T.,  who  at  that  time  had 
also  acquired  C.'s  title,  authorizing 
him  to  proceed  in  the  ejectment 
suits  and  dispossess  them  under  the 
judgments  therein,  they  waiving 
all  appeals  and  stays  of  proceed- 
ings theretofore  obtained,  llie 
day  after  the  pretended  disposses- 
sion, Y.  conveyed  the  premises  to 
K.*s  wife,  taking  back  a  mortgage 
for  the  rents  in  arrear  and  the 
costs  as  taxed  in  the  ejectment 
suits.  Plaintiff  claimed  that  the 
pretended  execution  of  the  writs 
of  possession  was  collusive  and 
fraudulent,  being  desifiined  to 
wrongfully  deprive  plaintiff  of  the 
lien  of  ner  mortgage.  By  the 
judgment  the  mortgaged  premises 
were  directed  to  be  sold  under 
plaintiff's  mortgage,  subset  to  the 
mortgage  so  given  to  Y.  By  re- 
taxation  of  costs  in  a  number  of 
similar  ejectment  suits,  it  appeared 
that  the  costs  as  taxed  were  largely 
in  excess  of  what  Y.  was  le- 
gally entitled  to.  An  order  was 
obtained  for  re-taxation  in  the 
case  against  K.,  but  subsequently 
proceedings  for  re-taxation  were 
stayed  until  leave  of  the  court  was 
first  obtained,  on  the  ground  that 
the  suits  had  been  settled,  but 
authorizing  other  persons  inter- 
ested as  mortgagees  or  incum- 
brancers to  move  for  a  readjust- 
ment of  costs,  and  by  a  stipula- 
tion of  the  parties  to  the  ejectment 
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suit,  it  was  pro  Tided  that  the  set- 
tlement should  be  Without  preju- 
dice to  the  right  of  any  person 
interested  in  tlie  premises  to  have 
said  costs  readjusted.  HM,  that 
plaintif!  was  not  concluded  as  to 
ejectment  costs  by  the  settlement 
between  the  parties ;  aud  that  the 
judgment  was  erroneous;  but  that 
the  costs  could  not  be  readjusted 
in  this  action;  that  the  judgment 
should  be  for  foreclosure  and  sale, 
subject  only  to  the  payment  of 
back  rents  and  leg^l  costs,  leaving 
plaintiff  to  avail  herself  of  the 
right  to  have  the  costs  re-taxed  on 
motion.    Keder  v.  Keller,  30 

6.  It  seems  that  had  no  such  stipula- 
tion  been  made,  the  interest  of  the 
mortgagee  would  not  have  been 
affected  by  the  consents  and 
waivers  on  the-  part  of  the  mort- 
gagors; that  she  had  the  right  to 
redeem  on  payment  of  back  rent 
and  legal  costs.  Id, 


REFERENCE. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  3397),  pre- 
scribing what  fees  are  to  be  al- 
lowed a  referee  "  appointed  to  sell 
real  estate  pursuant  to  a  judg- 
ment," in  all  cases  where  the  ref- 
eree is  not  required  to  pay  the 
proceeds  of  sale  into  court  for  it  to 
distribute  in  accordance  with  the 
judgment,  but  that  duty  is  im- 
posed upon  the  referee;  he  is  en- 
titled to  the  additional  compensa- 
tion allowed  by  said  provision. 
Race  V.  Oiibert,  298 

2.  The  fee  of  the  referee  for  draw- 
ing and  executing  a  conveyance 
to  the  purchaser  is  properly  charge- 
able to  the  grantee.  (Code  of 
Civ.  Pro.,  g  3307,  subd.  9.)         Id. 

3.  The  provision  of  the  Revised 
Statutes  (2  R.  8.  89.-§  87)  in  re- 
gard  to  the  reference  of  a  dis- 
puted claim  against  the  estate  of  a 
deceased  person,  which  declares 
that  "  the  same  proceedings  shall 
be  had  in  all  respects  ♦  *  *  as 
if  the  reference  had  been  made  in 
an  action,"  authorizes  the  issuing 


of  a  oommission  to  take  testimony 
out  of  the  State.  Paddock  v. 
Kirkham,  597 


REFORMATION  OF  CONTRACT. 

In  an  action  of  ejectment  plaintiff 
moved  for  the  appointment  of  a 
receiver  of  the  rents  and  pro6ts  of 
the  laud  in  question.  I>Bfendant 
thereupon  consented  that  an  order 
"  be  entered  requiring  him  to  file 
security  for  the  payment  of  rent 
of  the  premises,  as  the  court  may 
direct  by  order  in  the  action,"  In 
the  order  as  entered  and  in  the 
condition  of  the  undertaking  given 
in  pursuance  thereof,  the  word 
** plaintiff*'  was  used  by*  mistake 
instead  of  "  defendant.'*  The  con- 
dition  reading  *'  that  plaintiff  will 
account  for  and  pay  over  the  rent," 
etc.  Hdd,  that  an  action  was  main- 
tainable to  reforih  the  bond  and  to 
enforce  it  as  corrected.  Cluie  v. 
Knies,  ^^TJ 


RELIGIOUS  CORPORATIONS. 

1.  The  Diocesan  Convention  of  the 
Protestant  Episcopal  Church  of  the 
Diocese  of  Albany  appointed  a 
committee  to  take  steps  for  pro- 
curing a  residence  for  the  biBh9p  of 
the  diocese.  Plaintiff,  under  the 
advice  of  the  bishop,  and  with  the 
consent  of  the  committee,  pur- 
chased certain  premises  for  the 
purpose  specified;  and  at  the  re- 
quest of  the  bishop  commenced 
making  necessary  repairs  and  im- 
provements. At  the  annual  meet- 
ing of  the  convention  in  1870  the 
committee  made  a  report  suting 
the  fact  as  to  the  purchase,  and  re- 
ferring  to  the  repairs  and  improve- 
ments, which  was  adopted,  and  a 
resolution  passed  directing  a  trans- 
fer of  the  title  to  the  propertv  to 
defendant,  to  be  held  and  used  as 
a  residence  for  the  bishop,  and 
authorizing  and  directing  aefend- 
ant  to  execute  a  bond  and  mortgage 
thereon  to  secure  the  payment  of  a 
prior  mortgage,  and  "  of  the  sum 
advanced  for  the  repairs  and  fittins 
up  of  the  same  for  the  Episcopal 
residence."  Defendant,  by  its 
charter,  is  authorized  to  take  and 
hold   property   used  for  diocesan 
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purposes,  and  is  mad^  "  Rabject  to 
the  directions  and  instractidbs 
xvliicli  shall  be  given  to  it  bj  the 
said  convention."  (Chap.  13.  Laws 
ot  1870.)  At  the  time  of  the  pas- 
sage of  the  resolution  the  work 
of  repair  was  in  progress,  but  only 
a  small  portion  thereof  had  been 
paid  for.  Plaintiff  w8nt  on  and 
completed  the  work,  advancing  the 
monej  to  pay  for  the  same.  The 
premises  were  conveyed  to  defend- 
ant as  directed,  and  at  a  regular 
meeting  of  the  lx)ard  a  resolution 
was  passed  accepting  the  convey- 
ance, and  directing  the  execution  of 
a  bond  and  mortgage  for  a  sum 
specified,  to  be  applied  to  the  pay- 
ment  of  the  prior  mortgage,  and 
th^expenses  of  the  repairs  and 
improvements.  This  was  done, 
ana  the  moneys  realized  thereon 
were  applied  as  directed,  but  were 
insufficient  to  pay  the  whole 
amount  so  advanced  by  the  plain- 
tiff. SM,  that  plaintiff  was  en. 
titled  to  a  lien  in  the  nature  of  a 
mortgage  upon  the  premises  for 
the  balance,  both  because  of  the 
special  agreement  embodied  in  the 
resolution  of  the  convention,  and 
under  the  general  doctrine  of 
equity,  which  gives  a  right  equiva- 
lent  to  a  lien,  when  the  riglkts  of 
parties  cannot  be  otherwise  secured; 
that  the  said  resolution  was  not 
limited  to  the  sums  already  ad- 
vanced, but  included  as  well  all 
subsequent  advances  for  the  pur- 
poses specified;  also  that  in  an  ac- 
tion to  have  an  equitable  lieu  de- 
clared, a  judgment  directing  a  sale 
of  the  property,  as  in  case  of  a 
mortgage  foreclosure,  was  proper. 
Perry  v.  Board  of  Mitisions,        99 

2.  Also'fieldy  the  fact  that  defendant's 
relation  to  the  property  was  that 
of  trustee  did  not  affect  plaintiff's 
right  to  the  relief  sought;  that  to 
subject  the  premises  to  the- cost  of 
the  repairs,  through  which  alone 
the  purposes  of  the  trust  were  ao- 
complisned,  would  be  no  violation 
of  the  conditions  upon  which  the 
premises  are  held.  Id. 

REMEDY. 

].  The  remedy  of  the  transferee  of 
a  bill  of  lading  where  the  carrier 
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has  delivered  the  property  in  vio- 
lation of  the  statute  is  not  confined 
to  an  action  for  damages  givmi  by 
the  statute  (§  7,  as  amended  by  g  3, 
chap.  440,  Laws  of  1866),  but  he 
may  maintain  an  action  for  the 
conversion  of  the  property,  and 
this  although  the  delivery  was  by 
' Col- 


mistake,  without  evil  intent. 
gate  v.  Fenn,  Co. 


120 


2.  Where,  therefore,  a  bill  of  lading 
which  ran  to  the  consignee  alone, 
but  did  npt  have  the  words  "  not 
negotiable"  npon  its  face,  was 
transferred  by  the  consignee  by  in- 
dorsement, and  thereafter  the  com- 
mon carrier,  without  knowledge  of 
the  transfer,  delivered  the  property 
to  the  consignee  without  produc- 
tion and  cancellation  of  the  bill  of 
lading,  held,  that  an  action  by  the 
transferee  against  the  carrier  for 
conversion  of  the  property  was 
maintainable.  Id. 

8.  It  eeema  that  the  intent  of  the 
statute  itself  is  not  to  dictate  the 
form  or  character  of  the  action, 
but  that  any  one  appropriate  to  the 
Injury  was  contemplated.  Id. 

4.  Where  the  obligation  of  perform- 
ance by  one  party  to  a  contract 
presupposes  the  doing  of  some  act 
on  the  part  of  the  other  prior 
thereto,  me  neglect  or  refusal  by 
the  latter  to  perform  such  act  not 
only  dispenses  with  the  obligation 
of  performance  by  the  former,  but 
also  entitles  him  to  rescind,  or 
where  rescission  will  not  afford  him 
an  adequate  remedy,  to  continue 
the  work,  and  recover  such  dam- 
ages against  the  defaulting  party 
as  the  delinquency  has  occasioned. 
Mamfleld  v.  N.  Y.  C7.,  etc..  Go.  205 

6.  H  seems  that  if  the  board  of  po- 
lice  commissioners  of  the  city  pf 
New  York  should  wrongfully  dis- 
miss a  member  of  the  force  because 
of  an  alleged  conviction  of  a  crime, 
he  would  have  his  remedy,  by 
mandamus,  for  restoration.  Peo- 
ple, ex  rel.  Kopp,  v.  French.      583 

See  Elbction  of  Bbmsdibs. 
106 
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BEPl^EViN. 
See  Claim  and  Delivkrt  or  Pb 

801CAI«  FkoPKBTT. 

RESTITUTION. 

1.  After  the  collection  of  m  jadfrm^nt 
ID  Ao  action  io  the  Sapreme  Court, 
it  was  vacated  bf  the  Qeneral 
Tenn.  The  order  of  Oeneral  Term 
was  affirmed,  on  appeal  to  this 
coart.  Ad  order  was  entered  at 
Spedal  Term  on  the  remittitur, 
malcing  the  order  of  this  court  that 
of  the  Supreme  Court.  Held,  that 
a  motion  for  restitution  was  prop- 
erly made  at  General  Term.  (Code 
of  Cir.  Pro.,  S  1292.)  Market  Ufat. 
Bk,  ▼.  Pac,  Nat.  Bk.  464 

2.  It  18  in  the  discretion  of  the  oonrt 
to  deny  such  a  motion  on  account  of 
delay,  and  where  it  does  not  appear 
tluit  itri  discretion  was  abused  in 
refusing  to  deny  on  that  ground, 
its  order  is  not  reviewable  here. 

Id. 

3.  It  is  not  a  ground  of  objection  to 
an  order  of  restitution  that  restitu- 
tion is  directed  to  be  made  to  a  re. 
celver  of  the  defendant.  Id. 

4.  Prior  to  the  granting  of  snch  ai) 
order  the  receiver  had  commenced 
an  action  against  plaintiff  to  recover 
the  monevH  collected,  and  also  an 
action  against  a  corporation  from 
whose  possession  plaintiff  took  the 
property  levied  upon  and  sold  to 
satisfy  the  judgment.  The  order 
of  restitution  was  granted  on  con- 
dition  that  these  actions  should  be 
discontinued  and  the  taxable  costs 
therein  paid  by  the  receiver.  Held, 
that  the  pendency  of  the  actions 
did  not  preclude  the  defendant 
from  making  the  motion,  and  it 
was  within  the  discretion  of  the 
court  to  determine  whether,  not- 
withstanding them,  the  motion 
should  be  entertained  and  granted, 
and  as  plaintiff's  rights  were  en- 
tirely protected,  it  had  no  cause  for 
complaint.  Id, 

SALARY. 

A  person  rightfully  entitled  to  an 
office,  who  has  been  ejected  there- 


from, may,  after  his  reioatatement, 
recover  of  the  usurper  the  salary  or 
emolumenta  of  the  office  received 
by    the   latter.    Kemd  t.   ZeiMtr. 

114 


SALES. 

The  broker's  memorandum  of  a  ooo- 
tract  sale  between  the  parties 
sUted  that  plaintifiEs  had  sold  to 
defendants  "  Scotch  pig  iron  to  ar- 
rive as  si>ecified  below.  *  *  * 
five  hundred  tons  of  Coultness  pig 
iron  *  *  *  to  be  due  here  in  * 
April  next;  five  hundred  tons  of 
Caulder's  pig  iron  *  *  *  to  be 
due  here  in  March  next.**  Plain- 
tlfis  made  default  as  to  the  Cadlder 
iron  but  were  ready  and  offered 
to  perform  as  to  the  Coultness, 
which  defendants  refused  to  ae> 
cept.  In  an  action  to  recover  dam- 
ages, held,  that  plaintiffs  were  not 
entitled  to  recover;  that  the  ven- 
dees were  not  compelled  to  accept 
a  part  performance  in  the  inverse 
order  of  the  contract,  but  only  ac- 
cording to  its  terms,  and  as  the 
plaintiffs  had  made  default  at  the 
outset,  defendants  had  a  right  to 
rescind  the  whole  contract.  Pcpe 
V.  Porter.  366 

See  Vest  DOB  and  Pubohasbb. 


SARATOGA   SPRINGS  (VILLAGE 
OF). 

The  restrictions  contained  in  the 
charter  of  the  village  of  Saratoga 
Springs  (g  61,  chap.  220,  Laws  of 
1866)  against  the  expenditure  of 
money  and  the  creation  of  a  vil- 
lage  debt  were  subsequently  re- 
pealed  as  to  the  water  commis- 
sioners of  said  village.  (Chap. 
557,  Laws  of  1868;  chap.  763, 
Laws  of  1872.)  Mingay  v.  Han- 
ton.  695 


SAVINGS  BANES. 

Plaintifl^  a  savings  bank,  in  1871 
loaned  upon  a  note  signed  by 
twenty-one  persons  $3,000,  and 
upon  another  signed  bv  thirteen, 
$3,000.     The   loans  were*  for  the 
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boDjefit  of  a  church,  bat  to  and  on 
the  credit  of  the  mtikers.  In  1874, 
to  pay  the  balance  due  on  the 
notea  and  to  take  up  the  same,  de- 
fendants, forty  in  number,  gave 
their  note  payable  on  demand. 
In  an  action  upon  the  note,  held, 
that  conceding  the  bank  had  no 
authority,  under  its  charter  (Chap. 
324.  Laws  of  1851),  to  loan  its 
moneys  upon  the  original  notes, 
and  that  they  "  were  void  as  se- 
curities "  (as  to  which  qiusre),  yet 
it  could  recover  against  the  makers 
the  moneys  loaned,  and  having 
taken  the  note  in  suit  in  satisfac- 
tion of  that  cause  of  action,  and 
having  surrendered  the  notes 
which  were  the  evidence  thereof, 
it  was  founded  on  a  good  consider- 
ation, was  in  no  sense  unlawful, 
and  was  enforceable  against  the 
makers  ;  also,  that  as  the  note  in 
suit  was  made,  at  least  in  part,  by 
strangers  to  the  former  notes,  it 
could  not  be  said  that  it  was  taken 
simply  in  exchange  for  them. 
Borne  Svgs.  Bk.  v.  Krug.  831 


SHERIFF. 

1.  A  sheriff's  return  to  a  writ  of  pos- 
session is  not  conclusive  as  to  the 
execution  of  the  writ.  NeweU  v. 
Whigham,  20 

2.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest,  in 
which  the  assignee  of  the  landlord 
defended  on  tiie  ground  that  the 
mortgage  had  been  cut  off  by  the 
execution  of  a  writ  of  pospession 
in  an  action  of  ejectment  brought 
by  the  landlord  for  non-payment  of 

.  rent,  and  by  a  failure  of  the  mort- 
gagee to  redeem  within  six  months, 
it  appeared  that  the  deputy  of  the 
sheriff,  to  whom  the  writ  was  is- 
sued, went  upon  the  premises  and 
notified  W.,  the  assignee  of  the 
lease,  who  was  in  possession,  of 
his  business ;  lie  did  not  go  into 
the  house  upon  the  premises,  but 
reached  in,  took  a  chair,  set  it  out 
and  went  off ;  it  did  not  appear 
that  the  chair  was  removed  from  the 
premises  ;  W.'s  family  were  there 
at  the  time,  and  remained  there, 
and  he  continued  in  actual  occupa- 
tion thereafter.     It  did  not  appear 


that  any  person  was  put  in  charge 
or  possession  on  the  part  of  the 
plaintiff  in  the  ejectment  suit,  or 
that  W.,  or  any  person  on  the 
premises,  attorned  to  the  plaintiff 
or  to  any  one  in  his  behalf,  or 
undertook  to  hold  for  or  under 
him.  The  sheriff*  made  return 
that  he  had  executed  the  writ  by 
delivering  possession  to  the  plain- 
tiff in  the.  ejectment  suit.  Held, 
the  evidence  did  not  justify  a  find- 
ing that  the  writ  was  executed. 

Id, 


SPECIFIC  PERFORMANCE. 

Where  vendee  has  refueed  to 

perform  contract  for  the  purchase 
ofhmd,  and  time  for  performance  has 
passed,  Jie  cannot  thereafter  maintain 
action  for  specific  performance  by  ven- 
dor. 

See  Emrich  v.  White.  {Mem,)      657 

When  court  in  exercise  of  its 

equitahle  jurisdiction  may  deny  spe- 
cific performance  of  a  covenant  by 
grantee  in  a  deed. 

See  Mitrtfeldt  v.  N.  71,  W,  S,  dk 
B,  B,  Go.  (Mem.)  703 


STATE  ASSESSORS. 
See  Absbsbment  and  Taxation. 


STATE  BOARD  OF  EQUALIZA- 
TION. 

See  ASSBBBMENT  AND  TAXATION. 


STATE    RESERVATION     (NIAG- 
ARA). 

Order  of  General  Term  affirm- 
ing report  of  commissioners  of  ap- 
praisement appointed  under  chapter 
336,  Laws  of  1883,  not  reviewable 
here. 

See  In  re  Com'rs  State  Bes.   (Mem.) 

734 

STATUTES. 

Chap.    ^5,  Laws  of  1873. 

C%ap.  119.  Laua  of  1S7S, 

See  HMs  v.  City  of  Tankers.  13. 
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2  i2. /S.  506.  §  85. 

See  NeiJoeU  v.  WhiaJiam,  20. 

Chap,  238,  La\D%  of  1885. 

See  Cole  v.  Ths  State,  48. 

Chap,  291,  Law«  of  1870. 

(7Aap.  870,  Lam  of  1871. 

iS^  People,  ex  ret.    v.    Prendent, 

etc.,  VU,  W.  Pi.  81. 

Chap.  13,  ZatM  ^/ 1870. 

See  Perry  v.  Board  of  Mimoiie,  99. 

CAflJ>.  140,  Laws  of  1850. 

CAop.  133,  Lam  if  1880. 

iSM  ConHin  v.  i^.  K.  0.  dk  W,  R, 
R.  Co.,  107. 

Chap.  826,  Zair«  of  1858. 

O/wp.  863,  Lam  of  1859. 

— -  Chap,  440.  Z«ic«  <?/ 1866. 

Chap.    ^.Lamofims. 

See  Colgate  v.  Penn.  Co.,  120. 

%R.  ia89,  §3a 

Chap.  399.  lam  of  1882. 

i8S06  //»  re  Haxtun,  157. 

2  i?.  iS.  723,  §  15. 

See  Rice  v.  Barrett,  161. 

2i2.  /fif.  327,§§60,  61. 

i&«  WoodhuU  V.  Zi«itf,  165. 

Chap.  302,  Xaw«  <>/ 1859. 

Chap.  596,  Z^atiw  o/  1880. 

Cfiap.  477,  Xa«3«  of  1881. 

CArtp.  230,  LamoflU^, 

See  In  re  McMahon  ▼.  Palmer,  176. 

CVmp.  821,  X«i«  of  1873. 

C%.i2?.  248,  Laws  <?/1879. 

C%ap.  341.  Lam  of  1876. 

iSfltf  PV/»nA;  v.  M.  L.  Ins.  Co.,  266. 

\CIiap.  570,  Z<Mr«  <?/1880. 

Chap.  318.  ZattJ*  of  1874. 

^  /7i  re  M.  R.  R  Co.  801. 

Chap.  519,  Law«  o/ 1870. 

See  Reining  v.  Ctty    of    Buffalo, 

308. 

CA^p.  824.  Lam  of  1851. 

See  Rome  Sogs,  Bk.  v.  Krug,  331. 

Chap.  252.  Lam  o/1884. 

See  In  re  Uth  St.  R.  R.  Co.,  348. 

Cliap.  258,  Laxos  of  1849. 

CJiap.  455,  L/iw^  of  1851. 

Oiap.  153.  XaM^«  o/1853. 

'  Chtvp.  245.  />!«»  o/*  ia54. 

See  Van  Aernam  v.  Bleistein,  855. 

CVttip.  859,  Lam  of  IS7\. 

Chap.  613,  //awa  0/1851. 

See  People,  ex  rel.  v.  Townsend,  430. 

OA«p.  486,  Lam  of  1885. 

i8^  People,  ex  rel.  v.  MeClave,  468. 

CVwp.  554,  La?M  o/ 1885. 

See  People,  ex  rei.  v.  Loew,  471. 

(7Art7).  267,  Lam  o/1875. 

5<w  if/yM<?y  V.  M.  R  Society,  528. 

Chap.  628.  Laws  of  1^7. 

C/wp.  856,  LaiM  o/1869. 


Chap.  410,  Zai^j?  o/ 1882. 

Chap.  180,  Zatt»  o/ 1884." 

See  People,  ex  rel.  Kopp,  v.  French, 

683. 

2  i^.  £r.  89,  S  87. 

See  Paddock  v.  Kirkham,  597. 

C%ap.  220,  Xtfww  of  1866. 

CVi/ip.  557,  Lam  of  1868. 

(7Aap.  763,  Laws  of  1872. 

^  Mingay  v.  Hanson.  {Mem.)  695. 

(7Aap.  336.  Zaim  o/  1883. 

See  In  re  ComWs  State  Res.  {Mem.) 

784 

STATUTE  OP  LIMITATIONS. 
See  LnoTATiON  of  Actions. 

STIPULATION. 

In  an  action  brought  against  defend- 
ant as  president  of  a  company 
named,  the  complaint  alleged  that 
said  company  was  a  joint-stock 
company  or  association  duly  organ- 
ised under  the  laws  of  tliis  State. 
Plaintiff  put  in  evidence  a  stipuhi- 
tion  signed  by  defendant's  attor- 
ney, admitting  for  the  purposes  of 
the  trial  that  said  company  was  a 
joint-stock  company  as  alleged  in 
the  complaint,  and  tliat  defendant 
was  its  president  at  the  time  of  the 
commencement  of  the  action.  Held, 
that  the  fair  construction  of  the 
stipulation,  taking  it  in  connection 
with  the  complaint,  and  having 
reference  to  the  sututes  in  relation 
to  joint-stock  companies  (Chap. 
258,  Laws  of  1849;  chap.  455, 
Laws  pf  1851 ;  chap.  158,  Laws  of 
ia'58 ;  chap.  246,  Laws  of  1854),  is 
that  it  was  intended  to  concede  Ihat 
tlie  action  was  in  proper  form,  as 
authorized  by  the  act  of  1849  (§  1, 
chap.  258,  Laws  of  1849),  against 
the  defendant  as  president  of  the 
company,  and  that,  therefore,  a 
motion  for  a  nonsuit  on  the  ground 
that  it  did  not  appear  that  the  com- 
pany was  a  joint-stock  company, 
consisting  of  seven  or  more  mem- 
bers, was  properly  denied.  Van 
Aemam  y,  BleitteiT^  865 

STOCK. 

A  false  and  fraudulent  representation, 
made  with  intent  to  deceive,  as  to 
material   facts   which   necest<arily 
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alTeet  the  value  of  riiam  of  stock 
in  a  corporation,  oonfitHates  a  cause 
of  action  against  the  person  mak- 
ing it,  where  by  means  thereof  he 
hM  induced  another  to  purchase 
sadi  shares     Schwenk  ▼.  Nasflor, 


STREETS. 
See  HiGHWATB. 

STREET  RAILROAD. 
See  Railboad  Corpobationb. 


SUPERIOR  COURT  (NEW  YORK 
CITY). 

1.  As,  at  the  time  of  the  adoption  of 
the  amended  judiciary  article  of 
the  Constitution  (Art.  6),  the  Supe- 
rior Court  of  the  city  of  New* York 
liad,  within  its  territorial  limits, 
general  jurisdiction  in  equity  co- 
equal with  that  of  the  Supreme 
Court,  the  provision  of  the  Code  of 
Cnvil  Procedure  (§  263,  subd.  5), 
which  purports  to  confine  that 
jurisdiction,  in  actions  by  judg- 
ment creditors,  to  actions  on  its 
own  judflfmenis,  is  inoperative  and 
void.    Popjlnffer  v.  TuUe.  88 

2.  An  objection  to  the  jurisdiction  of 
said  Superior  Court  is,  under  the 
Code  of  Civil  Procedure  (g  266), 
matter  of  defense,  and  is  waived 
by  defendant's  appearance,  unless 
pleaded.  Id, 


SUPREME  COURT. 

1.  The  Supreme  Court  has  no  power 
to  reverse  a  judgment  of  the 
County  Court  on  the  ground  that 
the  damages  were  excessive. 
ReiUey  v.  Prest.,  etc,,  D,  d  H,  C. 
Co.  883 

2.  It  seerM  that  the  provision  of  the 
Code  of  Civil  Procedure  (§  1342), 
which  authorizes  an  appeal  to  the 
Supreme  Court  from  an  order  of  a 
County  Court  affnctiog  a  substan- 
tial right  does  not  give  to  the  for- 
mer court  the  power  to  review  an 


order  of  the  County  Court  denying 
the  motion  for  a  new  trial,  on  the 
ground  of  excessive  damages.  Id. 


SURROGATES. 

1.  Under  the  provisions  of  the  State 
Constitution  in  reference  to  the 
office  of  surrogate  (Art.  6,  §  15), 
and  the  statute  of  1871  (Chap.  859, 
Laws  of  1871,  as  amended  by  chap. 
618,  Laws  of  1881),  when  a  vacancy 
occurs  in  that  oifice,  outside  of 
the  counties  of  New  York  and 
Kings,  caused  by  the  death  of  the 
incumbent,  which,  under  the  Con- 
stitution, is  to  be  filled  by  an  elec- 
tion at  the  next  general  election, 
the  election  must  be  for  a  full 
term  of  six  years,  beginning  on 
the  first  day  of  January  after  the 
flection,  not  merely  for  the  unex- 
pired term  of  the  deceased  surro- 
gate.   People,  ex  rel.  v.  Tournaend. 

480 

2.  It  was  competent  for  the  legisla- 
ture to  provide,  as  it  did  by  the 
said  act  of  1871  (§  5),  that  the  per- 
son so  elected  to  fill  a  vacancy 
shall  enter  upon  the  discharge  of 
the  duties  of  the  office  immedi- 
ately. The  coofltitutTonal  term  is 
not  thereby  enlarged,  but  begins 
on  the  first  day  oS  January  after 
the  election,  and  the  provision 
simply  furnishes  a  mode  of  filliofi^ 
the  vacancy  up  to  that  time.      Id, 

B»  The  legislature  had  constitutional 
power  to  make  such  provision.  Id, 


SURROGATE'S  COURT. 

The  fact  that  a  claim  against  the  es- 
tate of  a  deceased  person  has  been 
presented  to  and  rejected  by  the 
executor  or  administrator  does 
not  deprive  the  surrogate  of  juris- 
diction to  determine  the  validity  of 
the  claim  in  proceedings  instituted 
under  the  Code  of  Civil  Prooedare 
(§§  2750  et  aeg,)  upon  petition  of  the 
creditor  to  sell  the  real  estate  of 

.  the  deceased.  The  surrogate  lias 
jurisdiction  in  such  a  proceeding 
to  determine  the  validly  of  all 
claims  upon  the  estate  which  are 
not  already  liens  upon   the   real 
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property,  m  well  tbat  of  the  peti- 
tioning creditor  as  of  other  crodit- 
ors.    In  re  Haxtun.  157 

Petition  to  wuate  hecaute  of 

fraudvieni  representations  a  surro- 
gate's decree,  settling  executor's 
account  in  pursuance  of  agreement 
of  parties,  demurrage,  unless  it  con- 
tains an  averment  of  an  offer  to  re- 
turn property  received  under  the 
agreement  orgites  valid  excuse  for  not 
mtiking  the  offer, 

See  Strong  v.  Strong,  69 

In  discretion  of  surrogate  to 

deny  motion  to  set  aside  because  of 
mistake  a  surrogate's  decree  on  ground 
of  laches. 

See  In  re  Deyo.    (Mem,)  724 


SUSPENSION  OF  POWER   OF 
ALIENATION. 

By  the  will  of  B.  and  a  codicil  thereto 
bis  residuary  estate  w&s  left  in 
trust  for  the  benefit  of  his  children 
and  grandchildren,  the  interest 
thereon  to  be  invested  and  kept  to- 
gether for  ten  years  after  the  death 
of  the  testator,  at  wbich  time  the 
estate  was  directed  to  be  divided  ; 
the  portions  given  to  his  children 
"to  be  held  for  and  during  their 
natural  lives  respectively ; "  re- 
mainder to  their  children.  Held, 
that  the  trust  was  in  contravention 
of  the  statute  prohibiting  a  sus- 
pension of  the  power  of  alienation 
for  a  longer  period  than  during  two 
lives  in  being  at  the  creation  of  the 
estate  (1  R.  S.  723,  §  15):  and  as 
the  accumulated  fund  furnished 
the  only  support  for  the  devises 
subsequently  made,  the  whole 
scheme  of  distribution  failed,  and 
the  title  to  the  residuary  real  estate 
upon  the^eath  of  the  testator 
veeted  in  his  heirs  at  law,  as  in  case 
of  intestacy.   Rice  v.  Barrett,    161 


TENANTS    IN    COMMON    AND 
JOINT  TENANTS. 

1.  A  co-tenant,  out  of  the  actual  oc- 
cupation, asking  the  aid  of  a  court 
of  equity  for  partition  against  a 
co-tenant,  wlio  has  made  improve- 
ments upon  the   property,  is   en- 


titled to  relief  only  npon  eondUion 
that  any  equities  thereby  arising 
shall  be  taken  into  account.  Ford 
V.  Knapp.  135 

2.  R  seems  that  hi  such  case,  where 
actual  partition  is  made  and  it  is 
possible  so  to  do,  ^he  improving 
tenant  should  be  awarded  the  por- 
tion of  the  land  upon  wbich  th<« 
improvements  have    been    made. 

Id. 

3.  Defendants  were  tenanta  in  com- 
mpn  with  W.  in  a  mill  property 
and  were  in  actual  occupation, 
their  interest  being  an  undivided 
one-half.  The  interest  of  W.  was 
sold  on  a  judgment  against  him 
and  bid  in  by  defendants.  The 
property  was  so  badly  run  down 
and  out  of  rapair  as  to  be  nearly 
useless;  defendants,  after  such 
purchase,  expended  large  sums  in 
necessary  repairs  and  in  impiove- 
ments,  restoring  it  to  its  original 
usefulness  and  greatly  increasing 
its  value.  Thereafter  plaintifb,  as 
subsequent  judgment  creditors  of 
W.,  redeemed  and  brought  an  ac- 
tion for  partition,  and  the  property 
was  sold  under  judgment  therein. 
Held,  tbat  upon  division  of  tlie  pro- 
ceeds of  sale,  defendants  were  en- 
titled to  an  allov^ance  for  the  en- 
hanced value  of  the  property  re- 
sulting from  the  repairs  and  im- 
provements.        *  Id. 

4.  Also  held,  that  the  provisions  of 
the  Code  of  Civil  Procedurt> 
(^g  1441. 1461 ).  fixing  the  power  and 
duty  of  a  judgment  debtor  in  pos- 
session during  the  redemption 
period,  had  no  application.         Id, 

5.  Also  held^  that  plaintiffs  were  en- 
titled to  an  accounting  of  the  in- 
come and  profits,  in  which  account- 
ing defendants  were  entitled  to  a> 
credit  for  taxes  paid  for  the  benefit 
of  tbeir  co-tenants,  hot  not  frr  in- 
surauce  paid.  Id, 

6.  The  wife  of  W.,  after  the  purohase 
by  defendants  and  before  the  re- 
demption, quit-claimed  her  In* 
clioate  dower  right  to  the  defend- 
dants.  Held,  that  said  dower  right 
remained  in  the  plaintiffs'  undi- 
vided half  of  the  property,  but  waa 
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diBcliarged  as  against  defeadants' 
undivided  half;  and  that,  in  dis- 
tribating  the  proceeds  of  sale,  the 
value  of  such  dower  right  should 
be  charged  upon  and  paid  for  solely 
out  of  the  share  awarded  to  the 
plaintiff.  Id, 

TITLE. 

A  wrongful  conversion  of  property 
does  not  deprive  the  owner  of  his 
title,  he  may  transfer  the  title  to 
another,  who,  upon  demand  and  re- 
fusal of  the  person  in  possession  of 
the  property  to  surrender  the  same, 
may  maintain  an  action  against 
him  for  a  conversion.  8erat  v. 
Utioa,  etc.,  R.  B,  Oo.  681 


TRIAL. 

1.  In  1871  plaintiff  entered  into  defend 
ant's  employment  under  an  agree- 
ment that  he  was  to  receive  for  his 
services  $14  per  week,$9  to  be  paid 
and  $5  to  remain  in  defendant's 
hands  on  interest  until  plaintiff 
should  want  it  or  should  leave  the 
service.  Plaintiff  continued  in  said 
employment  until  1881.  In  an  ac- 
tion   to    recover    the    amount  of 

I  wages  retained,  it  appeared  that  in 
1874  plaintiff  made  a  special  de. 
posit  with  defendant  of  $tOO.  and 
that  after  he  left  defendant's  ser- 
vice, he  brought  an  action  to  re- 
cover that  sum  and  obtained  judg- 
ment therefor,  which  was  paid. 
Plaintiff,  in  the  former  action,  for 
the  purpose  of  being  permitted  to 
sue  as  a  poor  person,  made  an  affi- 
davit that  he  was  not  worth  $100 
besides  wearing  apparel  and  furni- 
ture and  the  subject-matter  of  that 

'  action.  Plaintiff  testified  that  he 
swore  to  the  affidavit  without  actu- 
ally knowing  its  contents  or  under- 
standing the  force  of  the  language 
used  therein.  Plaintiff  could  not 
read  or  write.  Defendant's  coun- 
sel requested  the  court  to  charge 
that  if  plaintiff  did  not  know  the 
contents  of  the  affidavit  he  was 
guilty  of  perjury:  tljis  was  refused. 
Held  no  error.     Byrnes  v.  Byrnes, 

4 

2.  Plaintiff  produced  on  the  trial  a 
letter   purporting    to    have    been ' 


written  by  the  defendant,  and  at- 
tempted to  prove  it  by  him,  but  he 
denied  sul>stantially  liaving  writ- 
ten it,  and  without  further  proof  it 
was  received  in  evidence;  subse- 
quently it  was  clearly  proved  that 
defendant  wrote  the  letter.  HM, 
that  the  error  in  receiving  it  was 
cured  by  the  subsequent  proof.  Id. 

8.  I>efendant  was  afterward  asked 
by  his  counsel  to  g^ve  what  expla- 
nation he  could  of  a  material  portion 
of  the  letter ;  this  was  objected  to 
and  excluded.  HM  no  error;  that 
while  standing  upon  a  denial  of 
the  genuineness  of  the  letter,  de- 
fendant could  not  be  permitted  to 
state  what  he  meant  by  a  passage 
therein.  Id, 

4.  The  complaint  in  an  action  to  fore- 
close a  mortgage  upon  a  leasehold 
interest  set  forth  the  recovery  of 
judgment  in  an  ejectment  suit, 
brought  by  the  landlord  because  of 
non-payment  of  rent,  and  allocked 
a  tender  and  payment  Into  court  of 
the  amount  of  rent  in  arrear,  with 
the  costs  and  charges  to  wUicli  the 
plaintiff  in  that  action  was  entitled; 
also,  that  plaintiff  here  was  ready 
and  willing  to  pay  said  rent  and 
charges  It  was  claimed  by  de- 
fendants that  the  effort  to  redeem 
was  ineffectual,  as  the  amount 
tendered  was  insufficient,  and  that, 
therefore,  the  complaint  was  prop, 
erly  dismissed.  Held  untenable; 
that  as  the  statutory  limitation  as 
to  time  to  redeem  had  cot  expired 
at  the  time  of  trial,  the  insuffiH- 
ency  of  the  amount  tendered  did 
not  authorize  a  dismissal  of  the 
complaint;  that  as  the  complaint 
contained  an  offer  to  pay  all  the 
back  rents,  coHts  and  charges,  the 
court  could  have  required  the  pay- 
ment of  the  proper  amount  as  a 
condition  of  granting  relief.  New- 
eUv.  Wdgham.  30 

5.  The  complaint  herein  contained 
simply  the  ordinary  averments  for 
the  foreclosure  of  a  mortgage 
upon  land  in  fee.  The  answer  of 
defendants  C.  &  T.  alleged  in  snl)- 
stance  that  tiie  mortgagors  held 
as  tenants  under  a  perpetual  lease, 
and  the  title  of  the  lessor  having 
become  vested  in  said  defendants. 
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the  J  broujifht  ejectment  for  non-pay- 
ment  of  rent,  reoovered  j  udgmeats, 
and  under  writs  of  poseesaion  is- 
Bued  thereon,  the  mortgagors  were 
dispossessed  and  possession  was 
delivered  to  them,  whereby  plain- 
tiff's mortgage  was  cut  off.  The 
averments  as  to  title  and  recovery 
of  judgments  in  the  ejectment 
suits  were  proved  on  the  trial,  but 
the  evidence  showed  that  the  exe- 
cution of  the  writs  of  possession 
were  merely  formal,  no  actual 
change  of  possession  taking  place 
It  appeared,  however,  that  before 
the  pretended  execution,  K.  and 
his  wife,  the  mortgagors,  without 
the  iLuowledge  of  the  mortgagee 
or  her  attorney,  gave  a  written 
contract  to  defendant  Y.,  who 
at  that  time  had  also  acquired 
C/s  title,  authorizing  him  to 
proceed  in  the  ejectment  suits 
and  dispessesB  them  under  the 
judgments  therein,  they  waiving 
all  appeals  and  stays  of  proceed- 
ings theretofore  obtained.  The 
day  after  the  pretended  dispos- 
session, Y.  conveyed  the  premises 
to  K'.'s  wife,  tailing  back  a  mort- 
gage for  the  rents  in  arrear  and 
the  costs  as  taxed  in  the  eject- 
ment suits.  Plaintiff  claimed  that 
the  pretended  execution  of  the 
writs  of  possession  was  collusive 
and  fraudulent,  being  designed  to 
wrongfully  deprive  plaintiff  of  the 
lien  of  her  mortgage.  The  trial 
court  decided  that  this  question 
could  not  be  considered  as  there 
was  no  averment  of  collusion  or 
fraud  in  the  coinplai nt.  HM  error ; 
that  the  plaintiff  liad  the  right  to 
give  the  evidence  and  raise  the 
question  to  avoid  the  new  matter 
set  up  as  a  defense.  KeeUr  v. 
KeeUsr,  30 

6.  Defendant,  for  a  valuable  con- 
sideration, guaranteed  to  plaintiff 
annual  dividends  of  not  less  than 
seven  per  cent  upon  stock  held  by 
the  latter  in  a  corporation.  In  an 
action  upon  the  guaranty  to  recover 
dividends  for  the  years  1877  and 
1878,  defendants  pleaded  in  bar  a 
judginf*nt  in  plaintiff'M  favor  in  an 
action  brought  by  him  in  1881,  to 
recover  dividends  for  ilie  years  1875 
and  1876,  in  which  action  defend- 
ants  pleaded  as  a  bar  the  pendency 


of  a  former  action  to  recover  the 
dividends  for  1877  and  1878.  the 
complaint  in  which  action  was  dis- 
missed subsequent  to  the  trial  of 
the  second  action.  HM,  that  the 
question  as  to  the  validity  of  the 
plea  in  bar  was  res  cui^dieata,  as 
between  the  parties,  and  defend- 
ants were  estopped  by  the  decision 
in  the  second  action.  Altio,  Juld, 
that  it  was  not  essential  to  raise 
the  objection  by  pleading,  as  it  ap- 
peared in  the  record  of  the  judg- 
ment introduced  by  defendants,  for 
the  purpose  of  establishing  their 
defense ;  and  that  It  was  not  neces- 
sary that  the  record  on  appeal 
should  show  it  was  raised  in  the 
court  below;  also,  that  if  there 
was  no  adjudication  in  the  second 
action,  constituting  the  estoppel, 
defendants  should  have  made  it 
appear  on  the  trial  of  this  action 
and  have  had  some  finding  in  refer- 
ence thereto.    LorUlard  v.  Clyde. 

59 

7.  Defendant's  street  railroad  was 
crossed  by  the  track  of  a  steam 
railroad.  A  car  on  defendant's  road 
in  which  plaintiff  was  a  passenger 
was  struck  at  the  crossing  by  au 
engine  passing  on  the  other  road 
and  plaintiff  was  injured.  In  an 
action  to  recover  damages  for  the 
injury,  held,  that  under  the  cir- 
cumstances  the  defendant  was 
bound  to  exercise  the  highest  de- 
gree of  care  and  prudence,  the  ut- 
most human  skill  and  foresight ; 
and  that  a  charge  to  that  effect  was 
proper.  Coddirigton  v.  Brooklyn, 
etc,,  B,  R.  Co,  66 

8.  The  mere  fact  that  the  sole  evi- 
dence  as  to  a  material  fact  in  issue 
in  an  action  is  the  testimony  of  a 
party,  when  there  is  no  conflict  in 
the  evidence  or  circumstances  from 
which  an  inference  against  the  fact 
so  testified  to  can  be  drawn,  does 
not  require  the  submission  of  the 
question  to  the  jury.  KeUy  v. 
Burroughs,  93 

9.  In  an  action  against  the  city  of 
New  York  for  dama$;es  alleged  to 
liave  been  caused  by  its  negligence 
in  not  causing  an  accumulation  of 
ice  upon  a  sidewalk  to  be  removed, 
evidence  was  given  that  the  patrol- 
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man  who  was  detailed  for  duty 
within  the  precinct  and  required  to 
report  any  Tiolation  of  city  ordi- 
nances on  each  day  for  seven  days 
just  prior  to  the  injury  complained 
of.  made  reports  in  writing,  in  ac- 
cordance with  the  usual  custom,  in 
substance  that  the  snow  and  ice 
had  not  been  removed  from  the 
sidewalk  in  question,  also  that  it 
was  the  custom  for  the  inspector  to 
forward  such  reports  to  police 
head-quarters,  and  from  there  to 
the  office  of  the  corporation  attor- 
ney.  The  court  charged  that  the 
fact  that  the  patrolman  made  such 
report  was  not  sufficient*  to  charge 
the  city  with  notice.  Held  'error. 
TtDogood  V.  Mayor,  etc,    .  216 


10.  Plaintiff  came  to  a  station  on  de- 
fendant'snroad  late  for  a  train  she 
desired  to  take.  The  train  was  at 
the  statio  when  she  purchased 
her  ticket,  and  she  came  out  upon 
the  platform,  after  the  sie:nal  to 
start  had  been  given  and  after 
drop-platforms,  which  were  let 
down  to  connect  the  car  and  station 
platforms,  had  been  raised,  and  just 
as  the  engineer  was  about  to  apply 
the  steam,  and  at  a  moment  wlien 
she  oould  not  see  the  conductor 
who,  with  the  brakeman,  had 
stepped  on  the  train  and  was  not 
aware  of  her  presence.  All.  pas- 
sengers had  left  the  train  and  all 
those  in  sight  desiring  to  take 
it  had  gone  aboard  when  the  signal 
was  given.  As  plaintiff*  took  hold 
of  the  rail  of  a  car  and  attempted 
to  get  on  to  the  train  it  started 
and  she  was  thrown  down  and 
injured.  In  an  action  to  recover 
damages  for  the  injury,  defend- 
ant's counsel  requested  the  court 
to  charge  that  "  Whon  the  people 
who  desired  to  stop  *  *  *  had 
left  the  train  and  the  persons  who 
were  there  at  the  station  platform 
had  entered  on  the  train,  the  de- 
fendant had  the  right  to  raise  the 
drop-platform  and  start  the  train." 
This  the  court  refused  to  charge, 
save  with  this  qualification,  "  pro- 
vided that  they  had  given  each  per- 
son having  a  right  to  enter  upon 
that  train  as  a  passenger  the  oppor- 
tunity to  get  on  board."  Held  error. 
PauUtsdi  V.  2f,  Y,  0,,  etc.,  Go.  280 

-     SicKELS — Vol.  LVII. 


11.  In  an  action  brought  against  de- 
fendant as  president  of  a  company 
named,  the  complaint  alleged  that 
said  company  was  a  joint-stock 
company  or  association  duly  organ, 
ized  under  the  laws  of  this  State. 
Plaintiff  put  iu  evidence  a  stipula- 
tion  signed  by  defendant's  attorney, 
admitting  for  tbe  purposes  of  the 
trial  that  said  company  was  a  joint-  . 
stock  company  as  alleged  in  the 
complaint,  and  that  defendant  was 
its  president  at  the  time  of  the 
commencement  of  the  action.  H^, 
that  the  fair  construction  of  the 
stipulation,  taking  it  in  connection 
with  the  complaint,  and  having 
reference  to  the  statutes  in  relation 
to  joint-stock  companies  (Chap. 
258,  Laws  of  1849;  chap.  455, 
Laws  of  1851  ;  chap.  153,  Laws  of 
1853 ;  chap.  245,  Laws  of  1854)  is 
that  it  was  intended  to  concede 
that  the  action  was  in  proper  form, 
as  authorized  by  the  act  of  1849 
(§  1,  chap.  258,  Laws  of  1849), 
against  the  defendant  as  president 
of  the  company,  and  that,  there- 
fore, a  motion  for  a  nonsuit  on  the 
ground  that  it  did  not  appear  that 
the  company  was  a  joint-stock 
company,  consisting  of  seven  or 
more  ^members,  was  properly  de- 
nied.    Van  Aernam  v.  Bleistein. 

355 

12.  In  such  an  action  the  alleged 
libelous  article,  which  was  pub- 
lished at  a  time  when  plaintiff  was 
a  candidate  for  an  office,  charged 
him  with  mal  and  corrupt  conduct 
as  commissioner  of  pensions,  which 
office  he  had  previously  held.  At 
the  conclusion  of  the  trial  defend- 
ant's counsel  stated  that  it  was  not 
claimed  on  the  part  of  the  defense 
that  there  was  any  thing  wrong  in 
plaintifi^s  conduct  in  the  pension 
office.  Plaintiff's  counsel  there- 
upon rested  and  the  court  charged 
that  there  must  be  a  verdict  for 
plaintiff  for  nominal  damages  at 
least.  Defendant  had  previously 
moved  for  a  nonsuit,  but  not  upon 
the  ground  that  there  was  no  evi- 
dence of  malice.  Defendant's 
counsel  excepted  to  the  charge,  and 
sought  to  sustain  the  exception 
here  upon  the  ground  that  tli€ 
question  of  malice  should  have 
been  left  to  the  jury.     Held,  thai 
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the  objection  came  too  late;  that  if 
defendant  had  desired  to  go  to  the 
jury  on  that  point,  he  should  have 
made  the  request  or  should  have 
stated  the  ground  of  exception  to 
the  charge  at  a  time  when  it  would 
have  been  in  the  power  of  the  court 
to  correct  it,  in  the  respect  com- 
plained  of.  Id. 

18.  In  an  action  to  recover  back 
moneys  paid  by  plaintiff  in  pay- 
ment of  a  promissory  note  given  by 
him  to  defendant  and  transferred 
to  a  bona  fids  holder,  before  matu- 
rity, the  complaint  alleged  that  the 
note  was  given  to  compound  a  sup 
posed  felony,  i.  e,,  a  claim  maoe 
by  defendant  that  plaintiff's  son 
had  stolen  money  from  him,  and 
that  the  note  was  extorted  by 
threats  of  public  charges  against 
the  son.  After  the  court  had 
charged  in  substance,  that  if  the 
note  was  given  simply  to  compound 
a  felony  plaintiff  could  not  recover, 
he  was  requested  but  refused  to 
charge  *'  that  if  the  compouudinff 
of  a  felony  entered  into  and  formed 
a  part  of  the  consideration  of  the 
note  the  plaintiff  could  not  re- 
cover;" also,  "that  if  the  motive 
of  the  plaintiff  in  giving  the  note 
was  in  part  for  the  purpose  of  com- 
pounding a  felony,  he  would  not 
be  entitled  to  recover."  HM  error. 
Haynea  v.  Rudd,  872 

14.  In  an  eonitable  action  to  compel 
the  cancellation  of  a  deed  given  on 
a  tax  sale  as  a  cloud  on  title,  the 
averment  in  the  complaint  of  title 
in  the  plaintiff  was  denied  by  the 
answer.  The  only  finding  or  evi- 
dence  on  the  subject  was  a  deed 
purporting  to  be  executed  by  one 
describing  himself  therein  as  a 
referee  duly  appointed  by  a  decree 
in  a  partition  suit.  There  was  no 
proof  or  finding  that  any  of  the 
parties  to  that  action  or  their  grant- 
ors ever  had  title  to  or  possession 
of  the  premises,  and  at  the  time  of 
and  for  a  long  period  prior  to  the 
execution  of  such  deed  defendant 
was  in  possession  claiming  title 
under  the  tax  deed.  HM,  that  a 
judgment  in  favor  of  plaintiff  was 
unauthorized.  Moerea  v.  Town- 
shend,  887 


15.  In  an  action  to  recover  damages 
for  alleged  false  representations, 
by  which  plaintiff  was  induced  to 
deliver  to  defendant  certain  prop- 
erty, to  be  stored  in  a  warehouse 
of  the  latter,  in  the  city  of  New 
York,  it  appeared  that  the  repre- 
sentations complained  of  were  con- 
tained in  a  circular  issued  by  de- 
fendant recommending  his  ware- 
house for  storafi'e  purposes.  The 
circular  stated  Uiat  In  the  erection 
of  the  warehouse  **  no  expense  has 
been  spared  in  supplying    *    *    * 

Srotectlon  against  the  spread  of 
re,  the  exterior  being  fire  proof, 
and  the  Interior  being  divided  by 
heavy  brick  walls,  iron  doors  and 
railings."  By  the  act  of  1874,  §  5 
(Chap.  547,  Laws  of  1874),  relating 
to  buildings  in  said  city,  it  is  pro- 
vided that  buildings  like  the  de- 
fendant's, warehouse  "  shall  have 
doors,  blinds  and  shutters  made  of 
fire-proof  metal,  on  every  window 
and  opening  above  the  first  story.** 
It  appeared  on  the  trial  that  the 
window  frames  of  the  warehouse 
were  of  wood,  and  there  were  no 
outside  shutters  to  the  windows. 
The  wooden  window  frames  caught 
fire  from  a  fire  which  originated  In 
another  building,  by  which  the 
warehouse  and  plaintiff's  property 
therein  were  destroyed.  Expert 
testimony  was  given  to  the  effect 
that  a  building  so  constructed 
could  not  be  considered  fire  proof, 
and  that  It  was  practicable  to  con- 
struct a  storage  warehouse  which 
would  be  fire  proof.  Plaintiff  was 
nonsuited,  on  the  ground  that  the 
statement  as  to  the  character  of  the 
exterior  of  the  building  was  a  mere 
statement  of  opinion.  BM  error; 
that  the  statement  was  of  a  fact, 
not  an  opinion;  that  It  necessarily 
referred  to  the  quality  of  the  mate- 
rial of  which  the  exterior  was 
constructed  or  which  formed  its 
exposed  surface,  and  excluded  the 
idea  that  it  was  of  wood.  JSiekev  v. 
MarreU.  454 

16.  In  an  action  upon  two  policies  of 
life  insurance,  the  complaint  al- 
leged and  the  answer  admitted  the 
issuing  of  the  policies,  the  death 
of  the  insured  during  the  life  of 
the  policies,  and  that  proofs  of 
death  were  served  upon  defendant. 
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By  tlie  policies  the  defendant  was 
not  liable  for  tlie  amounts  insared 
in  case  of  the  death  of  the  insured 
by  his  own  hand,  "whether  sane 
or  insane."  The  proofs  of  loss 
were  upon  blanks  furnished  by  the 
company,  which,  among  other 
things,  requested  that  in  case  of  a 
coroner's  jury  the  company  should 
be  furnished  with  the  verdict  of 
the  j  ury.  In  answer  to  this  request 
there  were  attached  to  the  proof 
what  purported  to  be  a  copy  of  the 
testimony  taken  before  a  coroner 
and  of  the  ioquisition  of  the  jury, 
to  the  effect  that  the  insured  came 
to  his  death  by  suicide.  The  per- 
sons making  the  proof  stated 
therein  that  they  did  not  admit 
that  there  was  any  such  inquest, 
verdict  or  evidence,  and  denied  that 
the  purported  finding  was  true. 
An  answer  to  or  compliance  with 
any  such  request  was  not  required 
by  either  of  the  policies.  The 
paper  so  attached  to  the  proofs  was 
offered  in  evidence  by  defendant 
and  received  under  olsjection  and 
exception,  and  the  court  decided 
that  thereby  the  burden  was  im- 
posed upon  plaintiffs  of  showing 
how  the  death  was  produced.  JBeld 
error;  tliat  the  affirmative  was  by 
the  pleadings  upon  defendant;  and 
that  the  proofs,  taken  as  a  whole, 
contained  no  concession  which 
changed  this  burden.  OolcUchmidt 
V.  MuL  L,  Ins.  Co,  486 

17.  Plaintiff  delivered  to  defendant 
certain  live  stock  to  be  transported 
over  its  road.  In  an  action  to  re- 
cover damages  for  injuries  caused 
by  the  alleged  failure  of  the  de- 
fendant to  transport  the  animals 
within,  a  reasonable  time,  it  ap- 
peared that  they  were  carried  with 
reasonable  dispatch  so  far  as  C. ,  a 
station  on  defendant's  road,  where 
the  train  carrying  them  stopped  for 
the  purpose  of  making  certain 
usual  changes.  Defendant  was 
willing  and  desirous  to  proceed, 
and  had  the  necessary  rolling  stock 
and  employes  so  to  do,  and  made 
all  reasonable  efforts  to  that  end, 
but  was  prevented  by  a  portion  of 
its  employes  who  had  struck,  be- 
cause of  a  reduction  of  wages,  and 
who  not  only  refused  to  run  de- 
fendant's trains  or  obey  the  orders 


of  its  officers,  but  by  violence  and 
intimidation  prevented  other  em- 
ployes, who  were  ready  and  willing 
to  work,  from  so  doing.  In  conse- 
quence the  train  was  delayed  for 
eleven  days  when  the  strike  ceased, 
and  the  stock  was  immediately 
sent  forward  to  its  destination. 
The  court  charged,  in  substance, 
that  defendant  was  not  relieved 
from  liability,  by  the  fact  that  the 
delay  was  caused  by  the  unlawful 
acts  of  its  striking  employes.  Held 
error;  that  when  the  men  al>au- 
doned  defendant's  employment, 
they  ceased  to  be  its  servants  or 
agents  for  whose  acts  it  was  re- 
sponsible; that  conceding  the  strike 
was  organized  while  tlie  strikers 
were  in  defendant's  employ,  it  was 
a  matter  outside  of  their  employ, 
ment  and  imposed  no  liability  on 
defendant ;  also,  that  the  delay 
was  not  caused  by  the  strike,  ».  e., 
the  refusal  of  the  men  to  work, 
but  by  the  unlawful  conduct  of  the 
strikers  after  they  had  left  defend- 
ant's employ.  OeUrrur  ▼.  L.  8., 
etc.,  R.  Co.  663 

18.  The  parties  entered  into  a  con- 
tract by  which  defendant  cove- 
nanted "  to  pave  the  streets  in  and 
about  the  rails "  of  its  road  and 
"to  keep  the  same  in  repair."  In 
an  action  to  recover  damages  for  a 
breach  of  the  covenant  to  repair, 
it  appeared  that  defendant  having, 
after  due  notice,  failed  to  put  in 
repair  a  street  covered  by  the  con- 
tract which  was  out  of  repair,  the 
city  proceeded  to  make  the  repairs, 
employing  laborers  at  the  usual 
wages  paid  by  the  city  and  pur- 
chasing materials  in  the  usual 
way.  Held,  in  the  absence  of  evi- 
dence that  the  work  and  materials 
employed  exceeded  the  necessary 
amount,  or  that  the  charges  were 
excessive,  a  direction  to  the  jury 
to  render  a  verdict  for  the  sum  ex- 
pended was  proper.  May  or  ^  etc., 
V.  Second  Ave.  R.  R.  Co.  572 

19.  Plaintiff  called  as  a  witness  W., 
the  foreman,  who  had  general 
charge  of  the  work,  under  whom 
were  two  gang  foremen,  each  hav- 
ing charge  of  a  separate  gang  of 
laborers.  W.  kept  a  time  book  in 
which  was  entered  the  name  of 
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each  man  MnploTed.  A  written 
memoimndom  or  acoonni  made  bj 
W.  of  materiala  oaed  was  alao  ad. 
mitted  in  eridenee.  W.  testified 
that  the  entries  therein  were  made 
ffom  dailj  information  gi'wen  him 
by  the  gan^  foremen  on  his  visits 
to  <he  work,  and  tliat  he  correctly 
entered  the  amoonts  as  reported. 
The  gang  foremen  testifieid  that 
thej  reported  the  amounts  cor- 
rectly ;  neither  of  them  saw  the 
entries  made  or  had  ai^  present 
recollection  of  the  spedfic  qoanti- 
ties  so  reported.  M..  one  of  them, 
testified  inferential  Ijr  that  when 
the  reports  were  made  he  had  per- 
sonal knowledge  of  the  facts  re- 
ported. C,  the  other  foreman, 
testified  that  his  reports  of  stone 
delivered  were  made  upon  informa- 
tion derived  from  a  carman,  who 
drew  and  coanted  the  stone.  The 
witness  did  not  verify  the  count 
and  the  carman  was  not  called  as  a 
witness.  The  account  was  objected 
to  generally.  Held,  it  was  clearly 
admissible  as  to  tne  items  reported 
by  W.,  and  the  general  objection 
was  not  available  to  raise  the  qnes- 
tion  as  to  the  admissibility  of  the 
items  entered  on  the  report  of  C; 
that  a  specific  objection  shonld 
have  been  taken  to  those  items.  Id, 

20.  Where,  at  the  close  of  the  evidence 
on  a  trial,  both  parties  asked  the 
court  to  direct  a  verdict  in  their  fa- 
vor, and  the  court  directed  a  ver- 
dict for  plaintiif,  to  which  defend- 
ant excepted,  but  made  no  request 
to  be  allowed  to  go  to  the  jury. 
held,  that  as  the  parties  had  thus 
treated  the  case  as  presenting  ques- 
ions  of  law  only,  and  as  there  was 
evidence  to  support  the  ruling,  the 
judgment  could  not  be  assailed  by 
showing  that  there  were  questions 
of  fact  arising?  on  the  evidence. 
Provott  V.  MoEncroe.  650 

21.  The  repetition,  under  objection, 
of  improper  evidence  already  in 
the  case  unobjected  to,  is  not  an 
error  authorizing  a  reversal.  White 
V.  O.  D.  S,  a.  Of.  660 

Where  issue  of  fact  not  pre- 

eenied  by  pleadings,  is  presented  on 
trial  and  tried  without  jetton,  it  is 


too  laie,  fgpon  appoal^  to  object  thai  U 
was  not  wiUM  the  pieadinge. 
See  Failon  v.  Lawitr.  823 

Wkare  general  ebjeeliom  to  eci- 

deuce  not  ataUable. 

See  Mayor,  etc.,  v.  S.  A.  B.  R. 
Go.  573 

As  to  99ijgieUnqf  of  exeepiioms 

to raieeguestion  on  appeal. 
SeeHajfes  v.  B.  AD.M.Co.  (Mem.) 

648 
Bigelow  v.  Legg.    (Mem.)     632 

Sufficiency  of  ecidence  tojustifg 

finding  of  fravduUnt  conzerdon  £y 
employe  of  money  belonging  to  kis  em- 
ployer. 

See  Ji.T.d;  R  F.  Co.  v.  Moore, 
(Mem.)  667 

I     Plaintiff,  after  a  station  had 

been  called  where  she  intended  to  leave 
the  train,  and  as  du  supposed  the  train 
had  stopped,  passedout  with  other  pae^ 
sengers  on  to  the  platform  of  the  car^ 
wfun,  by  a  suddenjerk,  sft«  was  throten 
down  and  injured.  In  an  action  to 
reeocer  damages  the  court  charged  that 
if,  when  she  ''stepped  out  upon  the 
platform,  the  tram  ?tad  stopped,  or 
aippeared  to  pereons  of  ordinary  iniel- 
hgenee  to  ftate  stopped,  *  *  <  and 
by  a  eudden  jerk,  of  tohich  she  had  no 
warning,  she  was  precipitated  and  re- 
ceived UUs  injury,  she  has  a  right  of 
action."    Held  no  error. 

See  Bartholomew  v.  2f.  T.  C.  A  H. 
B.  B.  B.  Co.    (Mem.)  716 

See  Criminal  Trial. 
TRUSTS  AND  TRUSTEES. 

1.  The  Diocesan  Conventi6n  of  the 
Protestant  Episcopal  Church  of 
the  Diocese  of  Albany  appointed  a 
committee  to  take  steps  for  pro- 
curing a  residence  for  the  bishop 
of  the  diocese.  Plaintiff,  under 
the  advice  of  the  bishop,  and  with 
the  consent  of  the  committee,  pur- 
chased certain  premises  for  the 
purpose  specified ;  and  at  the  re- 
quest of  the  bishop  commenced 
making  necessary  repaire  and  im- 
provements. At  the  annual  meet- 
ing of  the  convention  in  1870  the 
committee  made  a  report  stating 
the  fact  as  to  the  purchase,  and 


INDEX. 


853 


referring  to  the  repairs  and  im- 
provementa,  which  waa  adopted, 
and  a  resolution  passed  directing  a 
transfer  of  the  title  to  the  property 
to  defendant,  to  be  held  and  used 
as  a  residence  for  the  bishop,  and 
authorizing  and  directing  defend- 
ant to  execute  a  bond  and  mort- 
gage  thereon  to  secure  the  pay- 
nieut  of  a  prior  mortgage,  and  **  of 
the  sum  advanced  for  the  repairs 
and  fitting  up  of  the  same  for  the 
Episcopal  residence."  Defendant, 
by  us  charter,  Is  authorized  to  take 
and  hold  property  used  for  diocesan 
purposes,  and  is  made  **  subject  to 
the  directions  and  instructions 
which  shall  be  given  to  it  by  the 
said  convention/*  (phap.  18,  Laws 
of  1870.)  At  the  time  of  the  pas- 
sage of  the  resolution  the  work  of 
repair  was  in  progress,  but  only  a 
small  portion  thereof  had  been 
paid  for.  Plaintiff  went  on  and 
completed  the  work,  advancing  the 
money  to  pay  for  the  same.  The 
premises  were  conveyed  to  defend- 
ant as  directed,  and  at  a  regular 
meeting  of  the  board  a  resolution 
was  passed  accepting  the  convey- 
ance, and  directed  the  execution 
of  a  bond  and  mortgage  for  a  sum 
specified,  to  be  applied  to  the  pay- 
ment of  the  prior  mortgage,  and 
tiie  expenses  of  the  repairs  and 
improvements.  This  was  done, 
and  the  moneys  realized  thereon 
were  applied  as  directed,  but  were 
insufficient  to  pay  the  whole 
amount  so  advanced  by  the  plain- 
tiff. Ileld,  that  plaintiff  was  en- 
titled  to  a  lien  in  the  nature  of  a 
mortgage  upon  the  premises  for 
the  balance  ;  and  the  fact  that  de- 
fendant's relation  to  the  property 
was  that  of  trustee  did  not  affect 
plaintiff's  right  to  the  relief  sought; 
that  to  subject  the  premise.s  to  the 
cost  of  the  repairs,  through  which 
alone  the  purposes  of  the  trust 
were  accomplished,  would  be  no 
violation  of  the  conditions  upon 
which  the  premises  are  held. 
Perry  v.  Bd.  of  Missions,  99 

2.  By  the  will  of  6.  and  a  codicil 
thereto  his  residuary  estate  was 
left  in  trust  for  the  benefit  of  his 
children  and  grandchildren,  the 
interest  thereon  to  be  invested  and 
kept  together  for  ten  years  after 


the  death  of  the  testator,  at  which 
time  the  estate  was  directed  to  be 
divided  ;  the  portions  given  to  his 
children  "to  be  held  for  and 
during  their  natural  lives,  respect- 
ively;" remainder  to  their  chil- 
dren. Ilddf  that  the  trust  was  in 
contravention  of  the  statute  pro- 
hibiting a  suspension  of  the  power 
of  alienation  for  a  longer  period 
than  during  two  lives  in  being  at 
the  creation  of  the  estate  (1  R.  S. 
723,  ^  15) ;  and  as  the  accumulated 
fund  furnished  the  only  support 
for  the  devises  subsequently  made, 
th^  whole  scheme  of  distribution 
failed,  and  the  title  to  the  residuary 
real  estate  upon  the  death  of  the 
testator  vested  in  his  heirs  at  law, 
as  in  case  of  intestacy.  Bice  v. 
Barrett.  161 


UNDERTAKING. 

1.  An  undertaking  given  on  appeal 
from  a  judgment,  in  replevin  to  the 
General  Term,  instead  of  being  in 
the  form  of  an  undertaking  to  stay 
proceedings  on  appeal  in  such  an 
action  (Code  of  Civ.  Pro.,  {5  1329), 
was  in  the  form  prescribed  to  stay 
(g  1327)  execution  on  a  money  judg- 
ment It  was  properly  served,  ac- 
knowledged, approved,  filed,  and 
a  copy  served  on  plaintiffs'  attor- 
neys. The  attorneys  on  both  sides 
treated  the  undertaking  as  appro- 
priate and  effectual  to  stay  pro- 
ceedings. Plaintiffs'  attorneys  ex- 
cepted to  the  sufficiency  of  the  sure, 
ties,  but  at  the  request  of  the  de- 
fendants' attorneys  withdrew  the 
exception  and  took  no  steps  to  en- 
force the  judgment  until  the  decis- 
ion of  the  appeal.  In  an  action 
upon  the  undertaking,  held,  that 
as  no  undertaking  was  requisite 
upon  the  appeal  except  to  stay 
proceedings,  the  giving  of  it  was  an 
idle  ceremony,  unless  it  was  in- 
tended to  secure  that  object ;  that 
the  transaction  was  in  legal  effect 
a  forbearance  at  the  request  of 
defendants  on  consideration  of  the 
undertaking — that  it  was  not  ille- 
gal or  taken  colore  officii,  and  was 
founded  on  a  good  consideration 
and  so  should  be  held  to  inure 
aa    a    good    common-law    agree- 
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ment,  enforceable  according  to  its 
terms.     Ooodtoin  v.  Buml.        224 

2.  The  judgment  in  the  replevin  suit 
was  against  three  defendants ,  it 
was  affirmed  as  to  two  and  a  new 
trial  granted  as  to  the  third;  on 
such  new  trial  a  judgment  was 
found  in  his  favor.  Held,  that  this 
did  not  discharge  the  sureties.    Id. 

8.  The  condition  of  an  undertaking 
given  by  a  defendant  in  an  action 
to  recover  possession  of  personal 
property,  to  reclaim  the  property 
replevied,  does  not  become  fixed 
and  determined  until  the  final  de- 
termination of  the  action.  He  only 
becomes  bound  to  surrender  the 
chattels  when  the  plaintiff  has  a 
right  to  enforce  a  judgment  in  his 
favor.  That  right  does  not  exist, 
where  there  has  been  an  appeal 
from  the  judgment,  until  the  ap- 
peal  is  disposed  of.  Com  Ex,  Bk. 
V.  Blye.  805 

4.  The  requisition  in  such  an  ac- 
tion was  not  executed  until  a 
few  days  prior  to  the  trial.  The 
defendant  served  the  papers  re- 
quisite to  reclaim  the  property  be- 
fore the  trial,  but  the  day  specified 
for  justification  of  the  sureties  to 
his  undertaking  was  not  until 
after  trial,  which  resulted  in  favor 
of  plaintiff;  after  entry  of  judg- 
ment plaintiff  procured  an  order 
to  show  cause,  on  which  to  move 
to  set  aside  defendant's  undertak- 
ing, and  also  a  stay  of  defendant's 
proceedings.  Before  the  hearing 
of  the  motion  defendant  appealed 
from  the  judgment,  and  proceed- 
ings to  enforce  the  'same  were 
stayed.  Hdd^  that  the  motion  was 
properly  denied;  that,  as  plaintiff 
had  not  secured  the  right  to  en- 
force his  judgment,  he  could  not 
cut  off  defendant's  right  to  reclama- 
tion. Id, 

5.  In  an  action  of  ejectment  plaintiff 
moved  for  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits  of  the 
land  in  question.  Defendant  there- 
upon consented  that  an  order  '*  be 
entered  requiring  him  to  file  secu- 
rity for  the  payment  of  rent  of  the 
premises,  as  the  court  may  direct 
by  order  in  the  action."    In  the 


order  as  entered  and  in  the  condi- 
tion of  the  undertaking  given  in 
pursuance  thereof,  the  woi^  "plain- 
tiff "  was  used  by  mistake  instead 
of  '^defendant."  The  condition 
reading  "that  plaintiff  will  ac- 
count for  and  pay  over  the  rent," 
etc.  HMf  that  an  action  was 
maintainable  to  reform  the  bond 
and  to  enforce  it  as  corrected. 
Cluie  V.  Knies.  377 

6.  On  the  trial  of  the  ejectment  snit 
dtffendant  succeeded;  the  judg- 
ment, however,  was  reversed  and 
plaintiff  finally  had  judgment  in 
his  favor  for  the  possession  of  the 
premises  and  for  a  sum  stated  as 
the  rental  value  thereof.  Ildd, 
that  the  nndertakiug  was  not 
merged  in  or  superseded  by  the 
first  judgment,  but  that  upon  the 
rendition  of  the  final  judgment  it 
by  its  terms  became  operative,  as 
the  judgment  was  a  direction  and 
order  within  the  meaning  of  the 
undertaking.  Id, 

7.  The  order  was  amended  on  mo- 
tion. Heldy  it  was  immaterial  that 
the  amended  order  required  the 
defendant  in  the  ejectment  suit  to 
file  a  new  imdertaking:  that  no 
new  undertaking  having  been  filed 
the  one  given  was  not  superseded. 

Id. 

Ag  lo  justifleatiou  of  sureties 

to  undertakings  given  on  appeal  to  thii 
court. 

See  Lyddy  v.  X.  J.  OUy,    {Mem.) 

726 


USAGE. 

Custom  or  usage  cannot  control  the 
legal  rules  applicable  to  the  con- 
struction of  a  contract,  and  evi- 
dence that  by  a  custom  a  contract 
means  something  different  from 
what  its  terms  clearly  import  is 
inadmissible.     Bigeloto   ▼.    Legg. 

652 


VENDOR  AND  PURCHASER. 

ii  eeeme  that  in  an  action  to  recover 
damages  for  the  refusal  of  a  yen- 
dee  to  accept  goods,  as  required  by 
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his  contract  of  purchase,  the 
measare  of  damages  is  the  differ- 
ence between  the  market  value  of 
the  goods  at  the  time  of  the  breach 
of  the  contract,  and  the  price  at 
which  the  vendee  agreed  to  take 
them;  and  where,  after  refusal  to 
accept,  and  after  notice  to  the  ven- 
dee, the  goods  are  sold  by  the 
vendor  at  auction,  the  price  realized 
may  properly  be  taken  into  consid- 
eration in  fixing  the  market  value. 
Bigeloio  v.  Legg,  652 


Where  vendor  has  refused  to 

perform  corUretct  for  the  purchase  of 
Xand  and  time  for  performance  has 
passed^  he  cannot  thereafter  maintain 
action  for  specific  performance. 

See  mmch  v.  WhUe.  {Mem,)    657 


VILLAGES. 

1.  The  board  of  trustees  of  a  village 
incorporated  under  the  general  act 
for  the  incorporation  of  villages 
(Chap.  291  of  the  Laws  of  1870,  as 
amended  by  chap.  870,  Laws  of 
1871),  in  laying  out  a  street  under 
the  provisions  of  said  act,  have  no 
right  to  change  the  location  of  the 
proposed  street  from  that  described 
in  the  petition  ;  they  are  bound  to 
lay  it  out  on  the  precise  line  therein 
designated  and  follow  the  precise 
description  contained  in  the  peti- 
tion. If  they  vary  therefrom  the 
proceedings  are  void.  People,  ex 
rd,  V.  Prest,,  etc.,  VU.  W.Pt,    81 

2.  li  seems  that  if  at  any  time  after 
the  presentation  of  the  petition  be- 
fore  final  action  the  trustees  find  it 
necessary  to  change  the  line  or 
route  or  to  take  other  land  not 
specified  in  the  petition,  the  pro- 
ceedings should  be  abandoned  and 
new  proceedings  commenced.    Id. 

8.  The  consent  of  the  owner  of  the 
land  to  the  change  does  not  vali- 
date the  proceedings,  and  he  can- 
not compel  the  trustees  to  levy  a 
tax  to  pay  the  award  made  for 
lands  so  taken.  Id. 

Bee  8ABA.ToeA  Springs  (Villaob  of). 


WAIVER. 

1 .  An  objection  to  the  jurisdiction  of 
the  Superior  Court  of  tlie  city  of 
New  York  is,  under  the  Code  of 
Civil  Procedure  (§  266),  matter  of 
defense,  and  is  waived  by  defend- 
ant's appearance,  unless  pleaded. 
Popflngerv.  Tutie.  88 

2.  A  party  to  a  building  contract  may 
waive  a  stipulation  therein  that 
the  final  payment  to  be  made  by 
him  shall  not  be  required  unless 
the  architect  shall  certify  thtft  the 
contract  has  been  fully  performed 
to  his  satisfaction ;  an  acceptance 
of  the  building  as  under  a  com- 
pleted contract  is  such  a  waiver, 
and  entitles  the  contractor  to  re- 
cover the  sum  due,  although  no 
certificate  has  been  given,  and  al« 
thongh  the  architect  is  not  satisfied. 
8mith  V.  Alker.  87 

3.  By  an  oral  contract  between  the 
parties,  plaintiff  agreed  to  erect  a 
building  for  defendant  in  accord- 
ance with  certain  plans  and  speci. 
fications.  When  the  building  was 
partially  erected  the  work  was 
stopped  by  defendant,  because  of 
failure  to  perform  it  in  accordance 
with  the  plans  and  specifications. 
Defendant  selected  an  architect  to 
examine  the  work,  who  made  a 
memorandum  of  the  defects  and  of 
the  work  to  be  performed  by  plain- 
tiff to  remedy  them  ;  this  was  ac 
cepted  and  agreed  to  by  the  parties, 
and  plaintiff  began  the  work  under 
the  new  agreement.  Plaintiff  asked 
to  he  permitted  to  finish  the  work 
as  required  by  the  architect,  and 
offered  so  to  do,  but  defendant  re- 
fused to  permit  it,  and  the  work 
was  stopped.  In  an  action  to  recover 
for  the  work  done,  held,  that  the 
new  agreement  was  for  a  sufficient 
consideration  and  was  a  waiver  of 
forfeiture,  because  of  non-perform- 
ance of  the  old  agreement;  and 
that  plaintiff  was  entitled  to  re- 
cover.  Also  hM,  that  after  accept- 
ing and  agreeing  to  the  architect's 
memorandum,  defendant  could  not 
claim  that  other  defects  not  speci- 
fied therein  existed  which  author- 
ized her  to  repudiate  the  contract. 
Fallon  V.  Lawler.  228 
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4.  If  a  broker  employed  to  effect  a  sale 
of  property  is  required  to.farniBh 
the  vendor  with  the  name  of  the 
purchaser  as  a  condition  precedent 
to  his  right  to  recover  commissions, 
when  the  vendor  interposes  no  ob- 
jection on  that  ground  but  abso- 
1  utely  disaffirms  the  sale,  be  thereby 
waives  tlie  right  to  bnsist  upon  the 
condition.    Dudos  v.  Ounningham. 

678 

W?ien   proceeding  trilh  work 

under  a  contract^  after  breach  of  a  con- 
dition, precedent  by  the  other  party^ 
not  a  waiver  of  the  breach. 

See  ManefiM  v.  N,  F.  C.  A  H.  R. 
B.  R  Co,  205 


WAREHOUSEBfEN. 

In  an  action  to  recover  damages  for 
alleged  false  representations,  by 
which  plaintiff  was  induced  to  de- 
liver to  defendant  certain  property, 
to  be  stored  in  the  warehouse  of 
the  latter,  in  the  city  of  New  York, 
it  appeared  that  the  representa- 
tions complained  of  were  contained 
in  a  circular  issued  by  defendant 
recommending  bis  warehouse  for 
storage  purposes.  The  circular 
stated  that  in  the  erection  of  the 
warehouse  ' '  no  expense  has  been 
spared  in  supplying  ♦  *  ♦  pro- 
tection against  the  spread  of  fire, 
the  exterior  being  fire  proof,  and 
the  interior  being  divided  by  heavy 
brick  walls,  iron  doors  and  rail- 
ings." By  the  act  of  1874  (§  6. 
chap.  547.  Laws  of  1874),  relating 
to  buildings  in  said  city,  it  is  pro- 
vided that  buildings  like  the  de- 
fendant's warehouse  **  shall  have 
doors,  blinds  and  shutters  made  of 
fire-proof  metal,  on  every  window 
and  opening  above  the  first  story.*' 
It  appeared  on  the  trial  that  the 
window  frames  of  the  warehouse 
were  of  wood,  and  there  were  no 
outside  shutters  to  the  windows. 
The  wooden  window  frames  cauf  ht 
fire  from  a  firo  which  originated  in 
another  building,  by  which  the 
warehouse  and  plaintiffs  property 
therein  were  destroyed.  Expert 
testimony  was  given  to  the  effect 
that  a  building  so  constructed  could 
not  be  considered  fire  proof,  and 
that  it  was  practicable  to  construct 


a  storage  warehouse  which  would 
be  fire  proof.  Plaintiff  was  non- 
suited, on  the  ground  that  the  state- 
ment as  to  the  character  of  the  ex- 
terior of  the  building  was  a  mere 
statement  of  opinion.  Held  error; 
that  the  statement  was  of  a  fact, 
not  an  opinion  ;  that  it  necessarily 
referred  to  the  quality  of  the  ma- 
terial of  which  the  exterior  was 
constructed  or  which  formed  its 
exposed  surface,  and  excluded  the 
idea  that  it  was  of^  wood.  Htekeg 
V.  MorreU.  454 


WARRANTY. 

li  eeeme  in  an  action  upon  an 

account  for  goods  sold,  defendant  maijf 
recoup  damages  for  breach  of  war- 
ranty where  he  can  show  that  subse- 
quent to  the  stating  of  the  account  he 
discovered  that  the  goods  were  not  up 
to  the  warranty, 

Su  Samson  ▼.  Freedman,    (Mem.) 

099 

WHARVES. 

1.  The  department  of  docks  of  the 
city  of  New  York  leased  to  plain- 

•  tiff  for  a  term  of  years  the  right 
to  collect  wharfage  at  a  pier  in 
said  city.  The  department  was  to 
make  such  repairs  as  it  deemed 
necessary  prior  to  the  commence- 
ment of  the  term,  "or  as  soon 
thereafter  as  practicable,"  the 
premises  to  be  taken,  however,  in 
the  condition  they  were  at  the  com- 
mencement of  the  term;  and  it 
was  agreed  that  no  claim  should 
be  received  or  considered  by  the 
department  "  for  loss  of  wharfage 
or  otherwise  *  *  *  consequent 
upon  the  premises  bein?  occupied 
for  repairing  or  dredging  pur- 
poses.*' The  department  occupied 
and  had  possession  of  the  pier  in 
making  repairs  for  about  six  weeks 
after  the  commencement  of  the 
term.  In  an  action  wherein  pljun- 
tiff  sought  to  be  allowed  for  rent 
paid  in  advance  for  the  period  the 
pier  was  thus  occupied,  hdd^  that 
as  no  provision  was  made  for  the 
suspension  of  rent  while  repairs 
were  being  made,  plaintiff  was  not 
entitled  to  any  deduction.  Mc- 
Clenahan  v.  Mayor,  etc,  '  75 
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2.  The  lease  provided  that  if  the  de- 
partment aeaired  during  the  term 
to  occupy  for  its  own  use  all  or  any 
part  of  the  premises,  or  should 
conclude  to  change  the  bulk-head 
line,  it  could  do  so,  and  plaintiff, 
on  being  served  with  a  written  de- 
mand,   would    vacate    the    whole 

f^remises  or  the  portion  demanded, 
n  case  of  a  temporary  occupation 
of  a  portion  or  the  whole  by  the 
lessor  as  so  authorised,  it  was 
agreed  that  a  reasonable  deduction 
should  be  made  in  the  rent.  Held, 
that  these  provisioiis  had  no  refer- 
ence to  an  occupation  for  repairs. 

Id. 

3.  The  owners  of  a  dock  upon  a 
river  are  responsible  for  damages 
suffered  by  a  vessel  lawfully  using 
it,  caused  by  a  defect  in  the  river 
bottom  adjoining  the  dock,  known 
to  them,  but  not  to  the  master  of 
the  vessel.      Barber  v.  Abendroth. 

406 

4.  Plaintiff  contracted  for  a  load  of 
sand  to  l>e  delivered  at  its  dock, 
which  could  onlv  be  reached  by 
boats  at  high  tide,  the  bottom  of 
the  river  being  bare  at  low  tide. 
The  sand  was  shipped  on  plaintiff's 
boat.  The  first  nigh  tide  after  its 
arrival  in  the  river  was  at  mid- 
night. There  was  a  watchman  on 
the  dock,  of  whom  plaintiff  in- 
quired when  the  boat  approached 
the  dock,  where  he  should  moor  it. 
The  watchman  answered  that  he 
did  not  know.  Plaintiff  then  asked 
where  the  last  load  of  sand  was 
landed.  The  place  was  pointed  out 
and  plaintiff  moored  his  boat. 
When  the  tide  fell,  the  boat  rested 
on  the  bottom,  a  depression  in 
which  caused  the  center  of  the 
boat  to  settle  and  injured  her.  De- 
fendant knew  of  the  unsafe  condi- 
tion of  the  bottom  of  the  river  at 
the  point  in  question.  In  an  action 
to  recover  damages,  Md,  that  de- 
fendant was  properly  found  guilty 
of  negligence  in  not  making  provis- 
ions for  warning  a  vessel  coming 
in  by  the  night-tide  of  the  danger; 
that  while  the  directions  given  by 
the  watchman  did  not  impose  any 
liability  upon  his  employer,  as  it 
was  no  part  of* his  duty,  the  con- 
versation with  him  showed  that 
plaintiff  took  proper  precautions, 
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and  the  evidence  was  sufficient  to 
absolve  him  from  the  charge  of 
contributory  negligence,  although 
it  appeared  that  the  place  so  se- 
lected by  him  was  not  the  proper 
one.  Id. 

WILLS. 

1.  The  will  of  E.«  after  certain  spe- 
cific  devises  and  bequests,  gave  the 
residue  of  his  estate  to  bis  son 
Daniel  "and  to  his  heirs;"  then 
followed  these  words, "  but  in  case  / 
my  son  Daniel  should  die  without 
lawful  issue,  I  give  and  bequeath 

it  to  my  remaining  children,  share 
and  share  alike."  Daniel  survived 
the  testator.  Sdd,  that  in  the  ab- 
sence or  other  words  in  the  will 
showing  a  contrary  intent,  the  death 
referred  to  was  a  death  of  the 
beneficiaiy  during  the  life-time  of 
the  testator;  and  that,  upon  the 
death  of  the  latter,  Daniel  took  an 
absolute  estate.  Qtuxekenboa  v. 
Kingsland.  128 

2.  By  a  codicil  the  testator  gave  a 
specific  bequest  out  of  the  resid- 
uary estate  to  his  son  James.  Held, 
that  this  did  not  indicate  an  intent 
contrary  to  the  construction  alx>ve 
given.  Id, 

3.  By  the  will  of  B.  and  a  codicil 
thereto,  his  residuary  estate  was 
left  in  trust  for  the  benefit  of  his 
children  and  grandchildren,  the 
interest  thereon  to  be  invested  and 
kept  together  for  ten  years  after 
the  death  of  the  testator,  at  which 
time  the  estate  was  directed  to  be 
divided  ;  the  portions  given  to  his 
children  "  to  be  held  for  and  during 
their  natural  lives,  respectively; " 
remainder  to  their  children.  Held. 
that  the  trust  was  in  contravention 
of  the  statute  prohibiting  a  suspen- 
sion of  the  power  of  alienation  for 
a  longer  period  than  during  two 
lives  in  beine  at  the  creation  of  the 
estate  (1  R.  S.  723,  g  15);  and  as 
the  accumulated  fund  furnished 
the  only  support  for  the  devises 
subsequently  made,  the  whole 
scheme  of  distribution  failed,  and 
the  title  to  the  residuary  real  estate 
upon  the  death  of  the  testator  vest- 
ed in  his  heirs  at  law,  as  in  case 
of  intestacy.    Rice  v.  Barrett   161 
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4«  A  provision  in  the  will  of  D.,  after 
a  gift  to  hie  daughter  K.  of  $25,000, 
contained  this  :  **  And  do  order 
and  direct  that  $8,000  of  said  sum 
be  paid  over  to  her  son.  Theodore 
B.  Mead,  when  he  shall  arrive  at 
the  age  of  twenty -one  years.** 
ffdd,  that  the  will  authorized  and 
by  necessary  implication  required 
the  executor  to  pay  over  the  whole 
of  the  $25,000  to  E..  and  consti- 
tuted her  a  trustee  for  her  son  to 
pay  him  out  of  the  principal  the 
sum  of  $8,000  at  his  maturity.  In 
re  Denton,  200 

WORK  AND  LABOR. 

1.  To  entitle  a  person  appointed  sec- 
retary of  a  railroad  corporation, 
who  is  not  a  director  or  stock- 
holder, to  charge  a  reasonable 
compensation  for  his  services,  it  is 
not  essential  that  a  rate  of  com- 
pensation should  be  agreed  upon, 
or  that  there  should  be  an  express 
agreement  to  pay  a  compensation. 
In  this  respect  he  stands  in  no  dif- 
ferent position  from  an  emplove  of 
any  other  grade,  who  has  rendered 
services  at  the  request  of  the  cor- 
poration.  Smith  V.  L.  L  R,  R,  Co. 

190 

2.  It  is  a  necessary  conclusion  from 
the  fact  of  the  election  by  the 
board  of  directors  of  the  corpora- 
tion, the  acceptance  of  the  office 
and  the  discharge  of  Its  duties, 
that  the  services  were  rendered  at 
the  request  of  the  corporation,  and 
these  circumstances  prima  facte 
raise  an  implied  obligation  on  the 
part  of  the  corporation  to  make 
compensation ;  and,  to  rebut  that 
presumption,  there  should  be  clear 
evidence  that  the  services  were  to 
be  gratuitous.  Id. 

WRIT  OF  POSSESSION. 
See  PossBssiON  (Wbit  of). 

YONKERS  (CITY  OF). 

1.  In  July,  1877,  plaintiff  was  ap. 
pointed  citv  treasurer  of  the  city  of 
Yonkers,  defendant.  Before  his 
appointment  he  signed  a  paper  by 
which  he  agreed  that  if  confirmed 
as  treasurer  he  would  pay  into  the 


city  treasury  all  of  his  fees  and 

percentages,  in  excess  of  $2,000 
per  annum  By  the  city  charter  as 
it  then  stood  (Chap.  35.  Jaws  of 
1873).  the  city  treasurer  was  en- 
titled  to  a  percentage  on  all  pay- 
ments made  by  iiim.  In  1878  the 
charter  was  amended  (Chap.  119, 
Laws  of  1878).  by  authorizing  the 
common  council  to  fix  the  compen- 
sation of  the  treasurer  on  or  before 
the  commencement  of  his  term,  at 
a  sum  not  exceedinff  $2,000.  It 
was  provided  also  that  the  term 
should  commence  on  the  first 
Tuesday  of  J  une,  1878.  No  action 
was  taken  by  the  common  council 
to  fix  the  compensation  and  no  new 
appointment  was  made;  plaintiff 
continued  in  office  until  November 
29,  1881.  Plaintiff  rendered  an  ac- 
count each  year,  crediting  himself 
with  $2,000  as  and  for  his  compen- 
sation; the  accounts  were  adjusted 
and  settled,  this  sum  being  allowed 
to  him,  and  during  his  term  he 
made  no  claim  to  any  further  com- 
pensation. At  the  close  of  his  term 
he  rendered  a  final  account  and 
turned  over  to  his  successor  the 
balance  so  shown  in  his  hands.  In 
an  action  to  recover  a  balance 
alleged  to  be  due  plaintiff  for  fees 
and  commissions,  held,  that  al- 
though the  agreement  made  bj 
plaintiff  was  invalid,  yet  he  had  a 
right  to  release  the  city  from  all 
claims  beyond  the  amount  agreed 
upon,  and  his  accounts  as  presented 
and  settled  were  equivalent  to  such 
release  and  discharged  defendant 
from  further  liability.  Also  held, 
that  so  far  as  the  compensation  ac- 
cruing after  the  first  Tuesday  of 
June.  1878,  was  concerned,  it  was 
to  be  presumed  that  the  common 
council  omitted  to  fix  plaintiff's 
salary  in  reliance  upon  his  agree- 
ment, and  he  was  estopped  from 
claiming  more.  JIMa  v.  City  of 
Tonkera,  13 

.  Plaintiff  claimed  that  the  city 
treasurer  was  not  entitled  to  retain 
any  thing  for  his  fees,  but  must  be 
paid  from  the  city  treasury  by 
warrant  of  the  common  council, 
and  that,  therefore,  the  accounts  as 
allowed  and  settled  were  illegal. 
Held,  that  it  did  not  rest  with 
plaintiff  to  raise  the  objection,  id. 


ERRATA. 


In  Pe&ple,  exrel.  v.  AaUn,  100  N.  Y.  "  1867,"  in  last  line  of  page  6©7, 
sliould  read  *•  1857." 

In  Bayer  Wheel  Company  v.  Fielding  et  al,,  101  N.  Y.  604,  in  fifth  line  of 
head-note  (1  K.  S,  678,  §  55),  should  read  (1  B.  S.  728.  §  66.) 

The  same  correction  should  be  made  in  the  opinion  in  the  case  on  page 
509,  in  tenth  line  from  bottom  of  page. 
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